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SEPEAL FROM 
Ve BUBICIFPAL COURT 
OF CHICAGO, 


x) 


ALBERT ¢. YHUNER, 
Appellant. 


Opinion filed Oct, 30, 1924, 


UR. JUBTLOY PAYLOR delivered the opinion of 
the court. 


Thies wae en aetion in forcible detainer. The 
plaintiffe put in evidence » written lees; an aseigneent 
of it to the plaintiffes tertimony that the plaintiffs 
orned the premises at the time of the trial, and that 
the term of the defeniont had exnired before guit. 


at is now olained, in an endeavor to reverse @ 
judgnent of the trial jedge based on « directed verdict 
‘for the plaintiff, that there was error in permitting 
each of the plaintiffs ta testify thet they, together, 
owned the property in question. 


There are tro rensons, however, why this court 
Ought not to allow that claim. In the first place, the 
ones was tried by the defendant only on the theory thet 
he had complied with the requiresent ef the leave as to 
giving the lessor notice of extengion, snd in the second 
place, there we sufficient evidence introduced on the 
subject of the plaintiffs’ ownership. 
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It is admitted thnt the lease was for tro years, 
SXpiring om April 30, 1923, unless it woe extended. fhe 
lease contained the follewing clause, 

* Pa of the second part ie to have privilege 
Foo ee 
notice of intention to extend or wish to extend 
must be given by porty of the second part to party 
$3,182 a part in writing sixty days before April 

The evidence ahowed that the property hed been » 

#old by the owner in Yerch, 1922, while the leases wae st111 
running, snd at the tricl, the plaintiffe offered in evidence 
the deed purporting to convey the property to thea, It wee 

at first received in evidenos, out, upon the trial judge, 

in the course of oroet-exanmination, stating thet he did net 
eee why it wae put in evidence, counsel for the defendant 
moved to strike it out ag "“Sumaterial,” and that motion was 
aliowed. Of course, that claim of the defendent ot the trial, 
that is, immmteriality, ic entirely incongistent with the clain 
now made, which ia, that it, the deed, wos not oniy saterial, 
but of the very @ssenes of the plaintiffs* ease, It was 
material and should not have been atricken out, for the siaple 
yeason that without proof that the term was ended and that 

the plaintiffs had suceeededte the right to posa@esion as ner 
owners, they would have no right to sue, However, having been 
stricken out at the instigation ef counsel for the defendant, 
it is not now his privilege to claim that ite absence is error; 
his conduct constitutes an estoppel. Further, on the face 

ef the record, we think that there was sufficient wmpetent 
evidence that the plaintiffa owned the property, snd, 99, 
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were @atitied to possession, even though the term of the 
original lense had expired. 


®hen the plaintiff Dempsey was asked if he knew 
who the owner of the property was et the tige qeit was 
brought, it wae objected to, but no reneon was given, and 
the witness stated thet it waa owned by Dempsey and Yay. 
And & gimilar question was propounded toe the olaintiff 
Way, Se of the time of the trial, and o similar objection 
ond anawer made. Such evidence, there being nothing to the 
contrary, wae sufficient, and the objections, giving no 
rengons, were futile, ani the anewere properly allowed to 
stand. 


There being no error in the record, the judgment 
is affirmed, 


AYP LERNER, 


O'CONNOR, Fed. AND THOMSON, J. coNGUR, 
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B41 - 28899 
ALEXANDER EIVEASTRIN, et al, c 
2361.A. 619 
Appellees, 
BPPTAL FROM 
ve SUPERIOR COURT, 
QOOK GOUNTY, 
CHARLES BOSTROM, Commiseioner 
of Buildings of the Gity of 
Chicago, 
Appellest. 


Opinion filed Oct. 30, 1924, 
SR. JUSTICR TAYLOR delivered the opinion of 


the court. 


This is an appeal from an erder authorizing the 
igsuance of a writ of mandewus agsinet the defendant te 
compel him to isaue to the petitioners a building permit, 

The same @atise wae here onoe pefore. Eisenstein +. Boztrom, 
226 I1\, App. G44, This court there reversed a judgnent 

for the petitioners. fhat was done on theground that the 
petition: rae defective and subject to demurrer. Gimer then 
the petition hae been amended; and, upon a general and special 
demurrer, the trial judge agein ordered the writ te issue. 


The question now erieses, whether the petition — > 
as amended makes out a case, We think it does, It is not 
necessary to recite in detail the contents of the amended 
petition, especially as the general subject-matter is set 
forth in the former opinion of this court. It is urged 


for he respondent that the petition is defective in that 
it faile to allege that the petitioners filed an indeunify= 


ing bond and feile to allege that they had complied with the 


wo aw 
water te be used in the future. 


Seotion 234 of the ordinance provides ae follows: 

"Before the Gommissioner of Buildings inauss 
& permit as aforesnid, be shall require evidenes 
from the epplicent thet payment has been made to 
the Bureau of Water of ¢ mony | for the weter to 
be used, or for a water meter for seaguring «ll 
the water to be used in the constrnetion of evohk 
building, water the regulations of the Bureau of 
Water, @uoh apolieant shell nreduce evidence 
that he haw filed with and hed appreved by the 
pe a de tose at —s hy eo Sty an ine 

retectin oilty Rgeinet 

and ail daenae % my arise to the Seeecte on ; 
alleys upon which auch building abute, end to 
the city, «nd to ony person in consequence or by 
reaeon Of any obstruction or cocupetion of any 
atreet or sidewalk in and ebouwt asid operations,” 

The petition, ae amended, ia Very elaborate, and 
seta up the various atepe taken by the petitioners in their 
unavailing endeavor te cbtain a building permit. 4s to the 
indeanifying bend, it alleges thet they tendered one in the 
penal gum of $10,006.00 to the Gommiasioner of Fublic Yorks; 
that it provided for the protection of the City of Chisage 
“agninet any and a1) damage thet might arise te the streste 
& 8 * ond to the City and to any person * * * by reason of 
the proposed operations; that seid Commissioner of Public 
Werks declined to accept such bond ani stated that the sams 
wae unnecessary,” for the reason thet theridon Read upon 
which the preperty abutted wae under the jurisdiction of 
the Lincoln Park Goumlesionere; thet on Hovenber #5, 1921, 
they applied to the respondent for e building permit; thet he 
reoeived an inspected certain blue-prints, drawings, survey, 
permite, receipts ani anplication, and accepted and reevived 
then ag sufficient; that they, the petitioners at the tine 


of preventing those documents, informed hia of the action of 
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the Commiseioner of Public terke as to the bond which was tea- 
dered to hia and which he refused on the ground that it wee 
unnecessary; thet they then tendered to reapendent, the 
Gommiesioner of Buildings, an indemmifying bond, euch as ie 
above described, and it was refused by the reepondent. 


As to the payment for water to be used in the future, 
it is alleged that they presente: certain of the documents, 
above referred to, to the Bureau of Hater, and offered to 
pay the lege] feo, ond requested the iseurence of o water 
permit end the iagtellation of = water meter, Yat rere told 
to inelude the application for s water persit in their agoli- 
cation for » building permit, ond that a water eeter would be 
installed and permiasion given for the uee of water upon the 
isguance of the building permit by the respondent; that that 
was the customery way of digposing of such applications and 
peraite; thet, at the time of presenting to the respondent 
the various documents scove referred to, the petitiogers ine 
formed the respondent of the action ef the Bureau of Sater, 
end that the respondent then advised them *that their epphica- 
tion for building perwit and use of enter was in proper fora, 
and thet such was the usual course of business in said Bureau 
of ¥ater and in the bepartaent of Buildings.* 


From the foregoing, it will be seem thet it is allegsi 
that the petitioners did all that reasonably could be expected 
of them in their endeavor te comply with the ordinance and yet 
were refused a pesuit. fhe respondent's demurrer practically 
admits that the bond wes in proper form end was tendered, and 
without substantial reagon, refused, 
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Counsel for the respondent heave cited Burton Op. v. 
Sity of Shion, 236 111. 36%. In that onse o BIL] was filed 
againet the City of Chicage te enjoin it from interfering with 
the work of building « vavlt under an alley, under @ persit 
issued by the Gouniesioner of Public Works, although the ordi- 
mance involved provided thet the permit should be issued by the 
Gity Council. The Court in that ease enid, 

more Vind the sesporation in its pesvate eospenate 
Etaniselr ee susie veres'aas sitvoey suhority to 
iwoue it.” 

That is the converse of the instant onze. There he 
purported to give that which he hed no authority te iesue, 
whereas here, he refused that which the low commanded hia to 
give. Here the petitioners proffered eubstantially full som 
Plisnece with the lewnand it was rejected. That should give 
them = clear right to the writ. fhe declination of the 
Gommiseioner of Public forks, an¢ then thet of the respond- 


ent, brought shout an impases. 


It does not foblew, beesuse there aay heave been 
a @ifference of opinion between the tro eoamissioners ~ 
whether sincere or otherwise = thet the petitioners should 
suffer. Gonsidering the situation that is disclosed by the 
coptents of the petition, the argunent for the respondent, 
both as to the bond end the water, is too fine, and, if 
reoognised se aeriterious, would tend to mak@ it too adiffie 
eult to deal with a ounicipslity. 
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Counsel for the respondent, aleo, cite Wize v. 
City of Chicago, 183 Il. App. 2215. Im that ease, although 
an ordinance wae involved which previded thet a cortain 
kind of structure gould net be put up wmless certuin front- 
age consents were firet obteined, the bullding commissioner issued 
@ permitand some work was done thereunder. This sourt there 
enid: 
“tf & * * the appellee wae not entitled te: 
% to build his gorage ot the point orepesed 
wi oongenta, the ssioner of pre vasa 
ao ech 1h authority and power to grant him 
t. The doctrine of estonpel does not 


aa neg ® @ity offieis1 hae excecded hie aathor= 
|, Psauing m® permit in violetion of « city ordi- 


That does not mean, however, that mendamus will not lie 
vhere © city official hae done lees then he wae bound to da 
It im not alleged thant the respondent effirwatively under- 
took te grant something beyond his 1«gal saepe, as was the 
ease in aost of the euses cited in support of the desurrers. 
Bise v. City of Ohicngo, (supra); Eeeger ¥. uuller, 223 Til. 
88; Burton fo. v. Sity of Ghicsgo, (guprn) The claim of the 
petitionera is that the respondent refused te do his duty 
and that the sliegetions of their petition set wp sufficient 
facets to show a clear right te the writ, Upon & osreful 
amilysia of the petition ae amended, we are of the opinion 
that it ic seply sufficient to justify the order of the trial 
judge. the juiguent, therefore, will be affirmed. 
AFFIRMED. 


O° QOUNOR, P.J. ANU THOMSON, J, CONCUR. 
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DIAMOND GAB O0., a corpe, 


vey 1236 L.A. 619 


APPEAL FROM 
ve MUNIGIFAL SGUAT 
OF CHICAGO, 
A. G HUMORIGKS, 
ppel lant. Opinion filed Octed0, 1924, 


MA, JUSTICE TAYLOR delivered the opinion of 
the sourt. 


The common lew record in thie ease shows that 
the plaintiff, DMemond Gab Go., filed = stetement of 
Olaim alleging that « taxi-eab belonging to it wee run 
into by an putomebile belonging to the defendant ond 
through the defendant's negligence the plaintiff's texi- 
eab was dearged; that = swuanene ees issued; that the dse 
fendant filed hia appearance; that an order wee entered 
after the expiration of the tem Gnye, defaulting the de~ 
fendant for failure to file an affidavit of merite; that 
oa motion of the plaintiff,» jury wes onlled to assese the 
plaintiff's demmges; that ite dasa ges were asvessed at the 
gum of $179.95; thet = verdict, in tort, in the oum of 
$179.95 wae rendered, the defendant not being present; 
and that judgzent was entered upon the verdict. The bill 
ef exceptions shows that on July 27, 1993, sore than thirty 
days after the judguent, the defendant filed an affidavit 
and moved that the judgnent be set aside ond he be allowed 
to defend. The affidevit seta up thet on Maron 10, 1923, 
he appeared in response to the sumsens; that when he sppear 
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ed on the return day he believed that all he was required 
te do was to file his appearance and learn the date of 
the trial secording to the printed information conteined 


in the sumaons: 


“that when ssid above gace was called on said return 
day, defendant, in response thereto, stepped to the 
bar of said court and told the court that he desired 
a jury trisl; whereupon the court then directed this 
defendant to the olerk in asi court; that eaid 
Clerk then handed defendant o« printed appearance 
and requested defendant to sign sane; that defendant 
61d sign enid or whereupon eaid clerk direct- 
ed this defendent to teke anid appesrance into the 
Clerk's office and pay the fee required by law for 
yey that defendent, in obedience to seid direction, 
eaid oppearance in te the clerk's office and 
paid the jury fee recuived by ine; that then defende 
ant returned iuwediately te the court room where sum 
mone was returnable, oni handed snid appearance to the 
clerk there, showing sait jury fee ae paidy that said 
glerk then wrote upon said apcearance that jury wae 
demanded, ond them told this defendant that bis case 
: Warm to be gira wpon the next jury eslendar of thie 
court, to oslledim due course for trial, end that 
defendent must wateh said jury cnlendar fer the day 
upon whieh hin cause would beoalied for trial; and 
the éefentent left the court room, believi 
and velying upon such belief, that he had dome a1 
that woe required of hin by iow to defend the suit, 
and thet o11 he was further required to do eas te 
wateh the onli of anid jury enlendar; 
That he made no motion for time te file an 
affidavit of meri that he know nothing shout 
an affidavit of wmerite or that same waa required, 
and thet the clerk in said court anid nothing to 
hin about filing an affidavit of serite; thet he 
believed and relied solely upon the clerk's informe- 
tion that all he wae further required te do wes to 
watoh the enll of anid calendar; 
That he haz a good defense to said sult upon 
the meri that the aecident nentioned in these 
wae onuged by plaintiff's negligence «nd 
no negligence on hic part; that his 
first knowl ef the a herein wos when 
execution was served upon him on Jume 15, 1923." 


Yoon thet effidavit the court overruled the motion to vaonte 
the judgment, and this =ppeal wee then taken. 


The motion was in lieu of the common law writ of error 
gotem nobis (Sec. 29, Chap, 110 of the Statutes), and the 
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question arises whether the trial judge erred in considering 
the situntion one in which the sotion ought not to be allowed, 
We do not think he did. When one brings @ civil euit 2nd a 
svunons ia iesued and served, it is not the duty of the clerk 
ef the court to give the defendant full instructions as to 
his obligations, end inform him concerning the apt ralea of 
procedure; obviously that weuld be bepracticables 


Im Sonrad v. Somphouse, 930 fil. App. 598, thie 
court aaid: 


*A motion te set agide a judgwent after the 
ie one of very serious iaport. If treated 

ua » it threatens the stabllity of the sourte. 
de a basic fer such « motion, the statute pre- 
geribes fraud, accident or take. Here, iliness, 
the result of exncer, the i maent of her memory, 
and general physieon] and sen Gisebility, do not 
oeem to come within any reasonable connotation of the 
words of the statute. * * * The fact that she waz 
411, would be pertinent on « action for s continu- 
ance while the gauss wae Age + After trial 
and judgaent, however, it is ante It so 
be a Very persuasive ples for indulgences, tut i 
haa no legal import as to justify setting aside 
a under sec, 89,* 


The sume may be said, yutetia wutendia, where, a9 
here, ignorance is alleged. 


it is urged that ao the printed mtter on the sumone 
gave the defendsnt some information, wt did not inform him as 
to the rule requiring an affidavit of werits, ani ae he vas 
ignorant of the rule, that bis failure to file an affidavit 
of merite was an exeusable mistake. fhat, however, in not the 
lew. After the thirty days, the judgaent becomes fixed, save 
as to a few exceptions; and a failure merely through ignorance, 
to file an affidavit of serite is not one of then, counsel 
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for the defendent hae cited Joosetts Brewing So. v. Koehler, 
B00 Ill. 360, and Pige v. fegek, 206 111. 344, but they do not 


eupport the contention made for himg they are, if onything, 
the other wy. 


The judgnent, therefore, will be affirwed. 


AFFIRBE Re 


O'CONNOR, Ped. AND TAOWSON, J, CONUUR, 
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BRUNO KOWALALI, a minor *y 
ANTON KOWALSKI, hie next friend, 
Appellant, 


9361.4. 620 


APYRAL FROM 
Ve GUPERION ooURT, 


COOK COUNTY, 
FRANK M. BLOCK, as BLOCK RLEOTRIO 


bb inion filed Octe30, 1924. 
Appellee, 


Mh, JUSTIOGE TAYLOR delivered the opinion of the 


About 5:30 P.M, on Auguet 16, 19281, the plaintiff, 
Brane Kowalski, ® young man nearly sixteen yeare of age, jumped 
off a street car going west on Grand avenue, while it wae in 
motion, snd eroesed over to the south snd weet behind thet car, 
intending to go to the southwest oorner of the intersection 
of Gran Gvenue and Mango street, but, seeing enether street 
car coming toward him fron the weet on Grand avenue, he changed 
his 4ireetion, and went towards the northwest corner of the 
atreet intersection, «nd, while doing #0, was struck by the 
defendant's truck. 


On January 3, 1992, Anton Kownlaki, ac his next friend, 
Brought sult agnimet the defencant, Prenk 4, Block, es the 
Blook <leetrie Gompeny, clximing that the truck of the defend-— 
ant was driven so negligently thet the plaintiff, while in the 


exercise of due care, wow severely injured. There wae a trial 
before the court, with a jury, end o verdict and judguent 


thet the defendant wes not ghilty. his appeal is therefrom. 


At the trial, three occurrence witnesses were cnlled 
by the plaintiff. the evidenee of the plaintiff, Bruno Kownleki, 
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is substantially as follows: that, at the tise in question, 
he was fifteen yeare old, in good health, and was working 

as a press boy for the Meyercord Printing Go, at $14.00 a 
week; that on August 18, 1971, he got on ® street car at 
Cicero and Grand avenu@, going west, nad got off the street 
oer at the herve corner of Grand avenue and “ango street; 
that the street /sent weet on Grend avenue, after leaving 
Gicere avenue; thet as *i crossed over to get to ny side of 
the sidewalk (meaning, southwest), svother oar was going east, 
and 1 had to beck up, ond ae 1 backed up on autemebile came 
along and hit me;" that the awtomebile wes coming from the 
east and going west; that when he got off the Urond avenue 
street oar, he saw the automobile “a block in Back of me, so 

I thought he would come around ant slow down, and he did not 
elow down, so when I baoked to the northwest corner of Grond 
and Kango, he hit mes" thet the automobile wae going about 

20 or 25 miles an hour; thet when it struck him he wos about 
two feet awny from the curb, at the northwest corner of Grand 
avenue and Kango street; that Grandi avenue runs east and 

west; that after he got hit, he tried to get up, Sut was unable 
te do so. He further testified that he was taken to a hospital 
end operated on, snd remmined in the hoapital for two weeks} 
thet after he was taken from the hospital to his home, he was 
again taken to the hespitel, where he reasined for another 
week; that from August 28, 1971 to February 18, 1993, he wos 
on exutches all the time; that he wore o cast over his left 
leg until February 16, 1992, on orosa-examination, he testified 
that he got off the onr at the northeast corner while it ess 
in motion, «nc that it ws then going ebout four miles an 
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hours that he stood on the etep and leeked behind to eee if 
anybody was coming before he jumped off; that there wae a 
Ford truck about a block behind bim when he got off the czar; 
that the truck had stopped at ie for street, one block cast 
frow Bango street; that after he got off the war he rent sbout 
three steps weet, anid then ran southwest to get to bis home; 
that when he got over to the east bound atrect cur track, he 
®aw @ strect oar coming from the west going enst; that then he 
had to"back upj* that st that time he was about five feet from 
the strest oar going enst; thet he then walked over te the 
northwest corner; that the distance from wheres he mae to the 
porthvest curbing waa about thirty feet; thet he wae about 

in the tracks of the east bound street car when he first saw 
the esat bound car; that when he sar it he did net run, he 
walked; that when he got off the street car, he first saw the 
autezobike which atruck him, at the nerthenst corner of Mejor 
street and Grand «venue; thet when he next saw it, if wes 
when it struck him, Then sesked if he would have been hit if 
he hed stood in the middie of the weet bound track, he ans 
wered that he 4id not know; that he woe hit ebeut tre feet 
awny from the curb, at the northwest corner; that he thinks 
4t wes the left front wheel of the sutemobile that struck his. 


The evidence of one Vortabsedian is that on august 15, 
1921, when he was on the northwest corner of Wango street and 
Grand aveme, he saw *the plaintiff jump off of the car and try 
to paas on the other side of Grand avenue, that an east bound 
Gar was coming, and he couldn't go there, so he turned back 
north to get on the corner, and during that time I seen him he 
got hurt, got hit by on autemobile or truck;" thet he first 
aaw the truck just before it paesed in front of the drug store, 
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about fifteen or twenty feet from where it woe when it struck 
the plaintiff; that he oould not tell how fast it was going; 
that it we/ lett side of the auotwobile thet struck the plain= 
tAff; that after it struck him, the truck turned into Manzo 
street, and stopped at the corner, Of orogs-exauingticn, he 
testified thet the car did not stop ot Mange and Grand avenue, 
and waa going weet when the plaintiff jumped off; that after 
he | fusped off, he went o few steps, und ran and tried to cross 
Grand avenue wouth, bul ateing the eagt bound onr coming too 
@loas, he turned towards the corner and ran back, 


The witness Tarpinian tostified thot he won stending 
on the drug store corner with hie cousin, Yortebadiean (the 
witness whose testimony hee just been recited), ond saw the 
plaintiff’ get off a street car shich wae going weet; thet there 
was another street car coming @ast; that ag the plaintiff was 
creasing to the southwest corner, he hei te "come back again, 
and there was & truck going west, ond he came and Bit him;* 
that the first tine he saw the truck was when it hit the plaine 
tiff; thet he did net know whether it wae going fast or slow. 
Ou crosewexumination, he testified that he was standing on 
the corner newr which the pleintif?f wee struck, the northwest 
corner, ond thet the plaintirf ran toward the southwest; that 
there was @ street car coming, and he ran back again, running 
then to the northwest corner; that the avotmebile, when he first 
gaw it, was about teelve feet amy; thet the plaintif?’ mes in 
the middle of the street. 


One dagein, an eleetricinan for the Block Electric 
Company, who was driving the truck at the tine in question, 
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testified that he wae driving west on Grand avenwe; thet the 
truck wie in the middle of the preceding block, ond the oar 
stopped at Major street, ond that at that time he saw the 
plaintiff on the steps ef the oars thet at the tine the 
plaintiff jumped off the atreet cor, the truck was about 
thirty-five feet behind hia; wee straddling the outeide 
strect car rails that the plaintiff * jumped off the oar, 

ren a few steps went, ran ‘directly south, back of the car, 

in front of an eaet Sound car;” that be ran south and @ Little 
weet, back of the our from which be had juuped, and in front 
of an east bound ear; that "He atomved alt ef a sudden and 
came beok towards me;* that ehen he wan on the etep, before he 
jumped end when the truck wae about thirtyefive feet back of 
hin, he looked and saw the truck that the witnens was driving; 
that when the plaigtiff stocred on seeing the east bound 
atreet qur coming, the truck wae about twelve feet ewsay from 
him; that “He started running in the direction going north, 
and turned eround ond ran in front of me;" that he, the wite 
nesa, “pulled over" to the right ae clese to the eurb ae he 
eould et Mengo etreet. Shen asked on what part of the intere 
section was he struck, the witneer anerered, "Apovt the senter 
line." He further teatitied that the truck went sbout four 
feet after it struck the plaintiff, end iomediately preceding 
the tiae of the aollision, the truck was going sbout ten 
miles en hour. On crose-exomination, he testified thet Grand 
avenue, at that point, is about thirty feet wide, an¢ #ange 
avenue trenty-siz to trentyeeight feet; thet it wae a Ford 
truck thet he wae driving; that when such a trusk ie going 


at the rate of ten miles an hour, it may be stopped within 
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three or four feet; thet after the pisintiff started to ge 
back to the west bound track from the cast bound track, the 
Plaintiff? eas about twelve feet ahead of him end was running 
north. 


The evidence of the doctor who attended the slaintif? 
wee that the right leg wee broken right seross at the lower 
thigh. 


The jury having found forthe defendant, it is now 
urged that the verdict ie ageinst the menifest weight of the 
@videnve. lie brief has been filed for the defeniant. The 
situation of fact was one partiqularly aporepriate for the 
judgnent of the jury. The plaintiff, 2 young man, nearly 
sixteen years of age, jusped off « west bound otreet car while 
it wae in métion, eroased over to the south and weet behind 
that cay, and secing another strest car coming towards his 
from the west, turned back, and vhile going towards the northe 
weet corner of the etreet intersection, wee struek by the doe 
fendeants truck. {t is 4 reasonable inference from the plain- 
¢iff's testimony that he hac put himself in » somewhat dangere 
ous predicament. Hs vas somerhat close to the center of the 
street intersection, with o weet bound oar ahead af him to the 
weet, which necessarily blecked bis view west slong the onast 
bound track. Gbviously, when he pageed behind the west bound 
street car, he waa surprised to find another oar coming from 
the west and slose upon him. Owing te the danger which he 
had Voluntarily preeipiteted, he had to act quickly, 4eeord- 
ingly, he changed his dirsetion, snd went to the northwest. 

It may be that the jury concluded that he then got in front of 
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the truck, and although strkck by the truck, it was not the 
fault of the driver, fhe evidence ag to the spsed of the 
truck, ani as to the distance of the truck from the elaine 
tiff just prior to thecelligien, and the space within which 
the truck gould be stepped, were all matters properly for 
the consideration of the jury, And, now, with only the ree 
cord before us, we do not feol that 1% is reasonable to say 
that the verdict iv manifestly againat the weight of the 


evidenos. 


Gounsel for the plaintiff claim thet the opurt erred 
in giving certain instructions. ne of the ingtructions rhich 
was eriticiaed is thet nuubered 6, It is an follows: 

*You are instructed as a matter of Law thet a 

person who is riding on a street car, ani who gete 
oa the step thercof while the etreet ony is in ao~- 
tion, for the purpose of slighting therefrom, is 

by law te use ordinery cure, ecution ond 
pFudenoe " to put gene gi Yh oF aaiee: lor eget 
or re ¥ 8o ng, and if Es) | aloes 
himeelt in © position of risk end danger, then the 
law requires him to exercise a degree of care for 
his own safety in keeping with auch risk or denger.* 

There may be some question vhether the act of jumping 
off the street car while it was in sotion in any way proximately 
contributed to the secident; but that instruction, at the most, 
atates that if by jumping off the street car he put hiaself in 
a powition of risk and denger, then the law requires him tor 
exercise » degree of care for his own safety, in keeping with 
such risk or danger; if dic not require of him any sore than 
would have been required of his under any other circumstances, 


mo more than if he had gotten off & street car while it was 
stending still. 
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Tt is sleo contended that the instructions number 
e4.1, 3, 6 and 6, which were given for the defendent, were 
objectionable, The objection waa that it wes not pointed out, 
in any of them, that the plaintiff wae a winor, and liable 
 @nly for thecdegree of oaxe required of persone of hie age 
end espacity. It io true that none of the instructions refers 
to the minority of the plaintiff. 


in Horntnett v¥. Boston Store, 265 111. 391, the court 
eaid: "A minor may reasonably be expected to exercise thet 
degree of cart which a person of hic age, intelligence, cape 
acity, diseretion andi experience would naturelly ond ordinarily 
use. 


Tn MoGuire v. Guthanun Transfer Go,, 234 111,126, 
the court exid: “In the absence of proof to the contrary, 
eppelles (the child who wee injured) mast be presumed to heve 
such capacity to appreciate danger and such discretion and in- 
telligence in protecting himself therefrom, a¢ might reagon~ 
ably be expected of an average child of his age, and under 
like circumetances.” In the instent ense there is no evidence 
in regard to the capreity of the plinintiff, eo that it was 
proper to secume that he did possess & canscity that wight 
reasonably be expected of the averegs boy of his age. Bearing 
that in mind, the inatructions in question, which refer to 
“ordinary care,* “ordinary prudence," and "degree of care 
as 4 reasonably prudent person in the exercise of due care 
would vee," are entirely proper, inasmuch as, in reslity, they 
merely told the jury that the plaintiff was bound to exercise 
that degree of care which on average prudent person of his 
age would exercise. 
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There 19 some eriticiam of the action of the trial 
judge in nodifying instruction No. 7. That, however, we think 
ia ineubstantial. 


Finding no error in the record, the judguent will 
be affirmed, 
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WAX 9, GRIPFENHAGER, 236 1.A. 620 
Appellee, 
APPEAL FRO 
” MONICLPAR ooURT 
WARPER B. IRONS, OF OhIGAGG, 
Appellent. 


Opinion filed Oct.30,1924 


UR. JUGTIG TAYLOR delivered the opinion of 
the court. 


On September 23, 1920, the plaintiff leased in 
writing an apartwent at 855 Yeet tnd avenue, New York (ity, 
te the defendant. The term began Soteber 1, 1990 and ented 
September 30, 19235, ani wes for an ennusl rental of $9500.00, 
payable $208.34 monthly in advances. The lease recited that 
the leseee had deposited with the learor the sum of $416.86, 
ae security for the faithful perforwance of the terms of the 
lease, snd that, upon such performance, the landlord agreed 
to return te the tenanty ome dey after the expiration of the 
. term, the wnid sum, together with six per cent interest. The 
lease, also, recited that if the premiers should becom@ raesnt 
prior to the expiration of the lease, the Lessor might take 
possession and relet then and opply the rents reosived there~ 
fox upon the rental eaceruing under the lease, and that the 
tenant should be Lisble for any deficiency. It ie not dis- 
puted that the defendant occupied the premises, being an 
apartment in 2 34 apartaent building, until some time in 
Fevruery, 1951, when he soved out, and thet he paid the rent 
up te March 1, 1921, en? paid nothing more, fhe plaintif? 
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brought teo suite in the Municipal dowrt of Ghicage, one 
for the ront for March, April, May and June, 3971, and 
one for rent for July, Auguet and September, 1921. The 
two suits were consolidated, but for hearing only. In 
the former, & judgment, upon © direeted verdict, ras 
entered in favor of the plaintiff in the cum of $935.36, 
and in the latter in the cum of §6625.0%. Tria 2openl iz 
from the letter judguent. 


It is urged for the defendant that the evidence 
shows that the defendant surrendered the premises aa of 
March 1, 1921, end that they were aeeepted by the plnine 
tiff, aleo, that the defendant preduced o sub-tensnt ready, 
able and willing to aeeume the lease, 


On the trial of the onset, counsel for the plaintiff 
took the position that the ¢efendant © 2 sot entitled te 
show that the lease in question wes abropgnted and surrendered 
as the result of an oral arrengement made between bin sud 
his landlord. That was wrong. ty Alechuler v. Gohiff, 164 111. 
298, the sourt said: ‘*We know of ne goed reason why he 
(= leases) my not, also, shor by parol proof thet, by agrete 
wont between the landlord and hinself, he had been released 
from the terms and obligations of the lease, and has, in 
pursuance thereof, surrendered posseasion of the premises te 
the lundleord.* Saker v¥. Egutt, 16 111. 568; White v. Solker, 
BL Tpl. 423; Landendorg v. Bitter, 325 111. Appe 486. 


At the outset, when the defeninnt was om the stand, 


end he wae asked on direct eoxenination, as to a conversation 
he eaid he had with the plaintiff prior to leaving thepramises, 
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upon objection being aade by counese] for the plaintiff, 

the trial judge enid, "You cannot cancel a lease in that 
way;" and when the witness was further asked if he knew 
that any of the teonents he head offered toe the plaintiff, 
had rented any ef the apartments in the bullding, an ob- 
jectiog wae made, and sustained by the court. Likewise, 
when seked what the superintendent said, if anything, in 
the presence of the plaintiff when the defenient coved oul 
an objection was made and gustained, And when asked, reo 
ferring ta some prospective tenant the defendant spozrently 
bad sent to the plaintiff, "Did the tenent move into that 
Dullding?® an objection wee made and eustained, and the ans« 
wer "You", stricken from the record. Then askedy "Will you 
state whether or not the tenant whe moved into the premises 
was the sam@ one that you showed the premises te, or the 
game one that you offered ag « tenant to lr. Griffenhagen?* 
an objection was wade and sustuined. hen asked, "Do you 


know whether or not the premises are now occupied?’ an obe 
jection ms ande and euetained, it ie true thet the defende 


ant was ellowed some scoops, and did put in some evidence in 
support of his contentienj. but an examination of the record 
leads us to the conclusion that,considering the law, and the 
rights ef the defendant thereunder, it cennot reasonably be 
said, in view of the objections sade on the plaintiff's bee 
half, and sustained by the court, thet there was what the 

law contemplates ac a fair trisl. itvidence of matters in 
parel, that tended to show - surrender and acesptance, or 
that tended to show the produetion of = tenant ready, able ani 


willing, should have been admitted. 
fhe judguent will be reversed and the cause remanded 
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MR, JUGTICN TAYLOR delivered the ovinion of 
the sourt. 


The complainant and ¢efendant were morried on 
Oetober 85, 1896, and lived together amicably until Bay 
6, 1918. They had no children, On Moy 24, 1921, the 
complainant filed a bill fap diveroe, alleging thet her 
husband, the defendent, hed deserted her on any 6, 1918, 
Tm the course of the litigation, various pleadings were 
filed, imoluding a croes-bill by the defendent. The de~ 
fendant in that pleading charged hie wife with desertion as 
of ay 6, 1918. 


f at the trial before the Chancellor considerable 
testinony was introdueed to show what transpired on and about 
May 6, 1918, in regard to their separation. Also, evidence 
was gut in which shewed that at thet time the title to oar 
tain real estate, consisting of three houser ond lots, stood 
in the name of the wife, and that » psid up policy of insure 
anoe on hie life, in the swe of $35,000.00 whieh the husband 
had taken out in 1897, snd on which he had peid a11 the prem 
fume snd which was payable to her, rithout reservation of the 
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Fight to change the beneficiary, woe in her possession. 


The decree, which was entered on jiarch 91, 1923, 
found that the husband was guilty ef desertion; that the 
legal title to the real estate wes in the wife, and that 
it wae purchased and paid for with her money, but, thet 
the policy of insurance, in equity and good senseience, 
belonged to hia. The decree orders her to deliver, by 
proper ascignsents, the policy to him, and then recites 
that pursuant to the order of the court "aid poliey is 
hereby agcigned, transferred and d«livered te Thomes Kernan 
in open opurt in full compliance aa heretofore ond herein 
directed." It then orders that the title to the real 
setate be confirmed in her, free of dower end homestead 
and *in lieu of and release of all right to elimony.* 

It then orders thet he pay her $75.00 for selicitor's 
fees; and pay the costes of the suit. This appeal was 
taken from that decree; and upon being tekken the court 
ordered the husband to pay her $230°.00 fer solicitors 
fees, and $50.60 for expense money in the Appellate Gourt. 
fig brief hag been filed here for the complainant. 


It 4s urged fer the defendant (1) that it wes not 
ghown by 2 preponderance of the evidence thet he was guilty 
of willful desertion, without reasonable cause, ond (2) 
that he is entijled to » balf interest in the real ostate, 


1. nn the subject of desertion, counsel cite 
Sratterton v. Shathefton, 251 111. 449. Ip that anse the 
evidence werely showed that they, husband and wife, hod not 
Lived together for two years, and the Gourt there said, 
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"There ie¢ nothing in this testimony to show for rhot reason 
or with what intention her husband left her. In other vords, 
there is no proof that the desertion wae willful or thet it 
was without any reasonable cause, as required by the statute,” 
and, at the close of the opinion, it ie atated thet this 
court “correctly decided, as a matter of lan that there me 
no such proof. In the instant @,se, however, there is the 
evidence of the wife that on Labor my 1915 she begged ond 
pleaded with him to come and stey at the rooms te which they 
had moved their household goods, but thet he refused and she 
aid not eee him again 4411 at the trial. %¢ heve evemined all 
the evidence, and feel that it would mot be reaconable to evere 
vide the judguent of the “heneelior, Evidently be believed 
the wife, and we do not find enough in the record to challenge 
the justice of that eonviction. 


(2) Ae to the reel eatete, the evidener in the 
record does not show, with sufficient clearness, just what, if 
any, momey the defendant supplied in ite purchase end repnir. 


The Ghaneellor, at the clese of the trial, used the 
following language: 


e complninant is entitled to a diverce, { #111 
we her all the real estate and if she turns over 
a waa at the time the deeree is entered I will 
not make any mention of a im the decree. i think 
that ie the better way. She hag got the propert 
and i haven oG men Goued about 40 that geome LAttce 
of his went dato that poet | We eannot 
the Sven the record. [I nam not going to 


fhe evidence of the complainant is thot she took 
in sewing 411 her married Lifes; that in 1964 che opened a 
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eandy 2nd periodical store, and fitted it up at a cost of 
$365.00 which she got from her mother, und that whe sold 

it on Mny 6, 1918, for $200.00; that she made a Little 
money in the store ant it wee used to poy for the family 
necessities; that from 1909 t6 1919 she and her husband 
Lived book of the store. It wos sdmitted thet the Legal 
title to the property in question wos, at the time of the 
trial, in the complainant, the deed to her being dated’ 
Hovewber 28, 1913; that 1% ooet $6,600.00 ont that che 

gave back » trust deed for $4,095.00, She further testi- 
fied that her husband's business wie thet of grefitting 

and plumbing; that he gave her about $5.00 2 weeks that 

he did not work regularly; thet she saved » little seney 
from sewing end put i+ in the bank; thet she had gome ine 
eose, about $33.00 & month from same property she owned in 
Detreit, end which ahe got from her mother; thet she ree 
eeived the rents until June 6, L916, when she sold the 
property for $3,300.00; that when she purchased the pro- 
perty in question, in 1912, she hed $2,750.00 in the bank; 
that she paid down $150.00, and loter, om Soverber 28, 1928, 
ghe paid an additional 62,206.00, which ehe drew Sroum the 
Illinois Trust & Savings Banks that she used the 3,360.00 
she got frou the Setrcit property to pey off the sortgage 
om the property in question; that she ineurred, within the 
three or four years just prior toe the trial, an indebtedness 
of $2,200.00 in waking repairs on the property; that the 
property consists of three six-room houses, in ene of which 
she lives; that she gets a totel of §75.00 a month for the 
rent of the ether two; that her husband put the steam-fitting 
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in the houses. On orosa-examination, she testified thet 
the average income from the store for the fourteen years 
orer and above expenses won abowt $50.00 a wonth; that dure 
Ang that time her hugtand worked there sometimes in the 
evenings ond on Sundays; that he opened up the estore in the 
morning; that although her husbemd gut in the steam planta 
in the three houses, she paid for the fittings; that the 
money from the store was practically a1) used for their 


living expenses, 


fhe testiuony of the complainant is contradicted 
On many pointe by the defendent. His evidence ta to the 
effeet that he helped in paying the expenses and siso in 
paying for and repairing end improving the houses. it 
would, however, serve no useful purpose here to eet forth 
his testimony in deteil. fhe Chemcoelloer evidently believed 
the evidence of the eomplainant, and an examination ef the 
record, does not justify we in holding to the contrary. 
Giving the paid up policy fer $3,000.00 to the defendent, 
although it was as & contract irreyoonbly here, was treating 
the defendant quite equitably, perhaps generously. e are 
not convinced from the record that the defendant proved that 
he was entitled to o half interest in the real eete tee 


In the course of thie appeal, there was filed by 
the appellee (com lainant)a slea of release of errors, to 
which the appeliant filed a demurrer, but as no wotion wae 
made thereon, we have not considered that issue. 


The deores will be affirmed. 
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O' COnBOR, Ped. AND TH -MSOR, J. CONncTR, 
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MR. JUSTIC’ TAYLOR delivered the opinion of the 


fhe plaintiff, Melter, brow ht guit im the #unicipal 
Gourt against the defendant, O'Heron, for paving the alley 


Dank of the defendant's presiges, ani obtained a judgnest 
ia the sum of $115.65. Thies apoesl is therefrom, 


The amended statenent of claim reeited that the plain- 
tiff's claim was for work, labor «nd material furnished the 
defendant at hie special instence and requests; thet the plein 
siff"s claim was on an implied contract for work, labor snd 
materinl furnished the ¢-fentant by the plaintiff in July, 

1922, paving the *remr of 9146 Peoria Street, for $111.06," 
the interest for ten sonths at 5) being $4.66, making in all 
$115 6650 


' Phe affidavit of eerite recites that the plaintiff 
4i4 not furnish the defendent labor and aaterial at bis speg- 
del inetence and request, an‘ did not pave the rear of 8146 
Peoria Street in July, 1932, at the special ineatance ani ree 
quest of the defendant. 





whe 


The cause wee tried before the court, without « 
jury. 


The evidence of the plaintiff is thet in the forse 
part of June, 1979, he saw the defendant ot the latter's 
home, 8146 Peoria Utrent, and said to the defendont, *Mr, 
Quinn told me thet you head not signed hie setition for the 
alley paving,” thet he, further, asked the defendant whether 
he had signed, and that the defendant said he had note that 
the defeniant, aleo, said, when asked why he had not signed 
it, his reason for not signing was that he did aot want his 
name to appéar on the petition; that whem he, the claintiff, 
then agked, how about paving the «i ley, the defendant maid, 
"Go aheed with 4¢,* if you have a majority of the property 
owners; thet he, the plaintiff, responded, “All right. 

The plaintiff's evidence, further, is that he graded, paved 
and rolled the alley, and that while paving it the defendant 
ohargea hia with breaking bis fenoe ond epoiling his laway 
and finally charged hia with paving the alley without his 
consent or signature; that he, the clmintiff, seid, "thy 
@idn't you tell me if it eae not ali right? If you don't 
want it paved now, may so," that that was sli the conversa 
tions that the piatatiff's forezan was present snd beard the 
conversation; that the defendent did not, at any tine, while 
the work was going on, Object to the doing of thework. Toward 
the closing of the plaintiff's direct exanination, he was 
asked if the weabers of that comunity, the people living 

in the two blocks adjoining the alley, signed # petition for 
him to pave the alley, that is, before the work was begun. 
Gaunsel for the defendent objected, on the ground that it wag 
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incompetent, irrelevant and immaterial, but thet was over 
ruled, ani the plaintiff enewered in the xffirmative. ron 
rebuttal, after the defendant bud testified, the plaintiff 
testified, further, that on June 15, 1928, the defendant, 
after etating that he did not sign the petition beeause he 
did not want his neme to appear on it, seid, "Tou go ahead 
with the paving of the alley,” to whieh he, the slaintiff, 
anawered, "Ali righte® 


it will be seen from the foregoing, that the evie 
denee of the plaintiff, if believed, aude out a ose, ep 
pecially as it was adaitted that the work wae done, and it 
wes not denied thet the labor and saterial were of the mare 
ket value of $111.00. But, it is contended for the defendant 
that there was noither an express aor an iaclied contract, 
With thet we osnnet agreed. If the defendant axid, ss the 
plaintiff? testified, so eheed with the paving and the pleaine 
tiff 4id, and finished the work, there wus & unileteral cone 
tract; & promise by the defendont ent performance by the 
plaintify; and when the work woo done, the contract was exe= 
cuted and the defendant became Liable for (111.00. Bote the evi+ 
@ence, when it ia all considered, fil to wmke out a one? 
We do not think it detec. It in true that the defendant 
denied thet he told the plaintiff to go abeea with the pave 
ing, end testified thet he told the plaintiff he did not 
want the alley paved; in other rorde, the defendant contra- 
dicted the plaintiff. But, that is not here sufficient. 
Evidently the triel judge believed the plaintiff, and there 
is in the record, as it apreare before us, no auch discra- 
paneies ac would justify overriding the finding of the trial 
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judge. Counsel for the defendent objecte that it was not 
whown that the minds of the parties ever wet, ith that 

we gannot agree. Ye think the evidence sufficiently shows, 
af the plaintiff is believed, an exereas promice, It is 
true that the trinl judge sermed from his language to base 
his finding an the fact that “there is net sufficient avie 
dence on behalf of the defendant te show there was not an 
implied contract." fhe osse is one of the fourth clans; 
and, of dourse, no question of variance arises and thet is 
pertioulagly true in view of the fact that the phraseolegy 
of the atatesent of claim would really support 2 judgrent 
based either on en juplied or an express aontract. Further, 
the affidavit of merite only denies that the plaintiff 
paved or furnished the labor and waterial ot the defendant's 
“special ineatance and requeat.” Theat, technically considered, 
was the enly Lesue. 


The judgment will be affirmed. 


APPL AME De 


O'CONNOR, Pade ABD THOMHOR, J. GONCUR. 
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MR. JUSTIGE THOMSON delivered the opinion of 


On April 14, 1921, the plaintiff, Gohn, brought 
this action agninat the defendant Insurance Company, claiming 
to have suffered a loss to the extent of $1,000, in the robbery 
of some jewolry vhich plaintiff alleged wne covered by the pole 
icy of insurance which the defendant hed iseued to him. The 
. defendant duly entered ite appearence together with a denand 

z @ jury trial «nd on April 28, 1921, ite »ffidevit of 
merits was filled, in which, asong other things, the d«fende 
ant alleged that the plaintiff had net suffered the robbery 
referred to by him in his etatement of claim and further 
that the plaintiff had not complied with the conditions of 
hie policy. 4 month later the case was placed on the short 
 gause oolendar and in Septesber 1991, it was withdrawn from that 
calendar on plaintiff's motion. | 


On January 4, 1923, the case was regularly reached 
for trial on the jury calendar. It went over to January 10, 
19283, when the plaintiff put in his proof, nobedy appearing on 
behalf of the defendant, resulting in judguent being entered — 
in favor of the plaintiff in the swa of $1,000. More than thirty 
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days thereafter, on March 16, 1923, the defendant filed ite 
petition under Section 2] of the liunicipel Court Aet, seeking 
to have the judguent of Jonuiry 10, set eeide and vacated and 
on March 80, 1983, the defendant filed its amended petition, 
aeeking the game relief. In the original petition, the de 
fendant set forth that “through sisedveature and secident, 
petitioner entirely overlooked this case.” Yo the smended 
petition there was attached the affidavit of a clerk, in the 
effice of defendant's attorney, setting forth that he "had 
charge of preparing a list of the oases, among which this eauce 
appeared as No. 3462, which case wae in charge of Harry Ckin, 
defendunt's attorney, and through sisadventure and secident 
said case was left off their liet of cases pending in ssid 
eourt and that defendant was not present on either January 4 
or 16, 1933," 


Defendant's attorney first learned that judgment 
had been entered, on February 30, 1923, wore than thirty deye 
after it hed been entered, YFeiling in his attempt te secure 
® stipulation for the vacating of the judgaent, counsel for the 
defendent, on March 15 and 30, filed the petition end amended 
petition, te vacate the judguent. the latter date, the 
court, pursuant to the prayer of the amended petition, vacated 
the judgment of January 10. From the order vaceting the judgnent, 
the plaintiff hae perfected thie eppeal. 


The plaintiff did not put in issue any of the facts 
set forth by the defendant in its amended petition but aprarente 
ly contended in the trial court, and contends here, that the peti- 
tion, on its face, did not set forth facts sufficient to entitle 
the defendant to the relief prayed fore in our opinion, the 
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trial court erred in overruling the plaintiff's contention 
and in entering the order appealed frome As#uming that the 
amended petition set forth a meritorious defense, it failed 
to make a proper showing of diligence. Ye fail to find any 
basis whatever in the record for defendant's sontention that 
*to have allowed the judgment te atand on the facts as pre- 
gented to the court, would have perzitted the nerpetration 

of a fraud agninst the defendent, without the defendant 
having had en opportunity to present the facts in the case 
to = court smi jury.* There was nothing irregular about the 
entering of the judguent ageinst the defendant. The conuae 
appeared on the regular jury calendar of the court, where 

it hac been placed by reason of defendsnt’s demand for a 

jury trial, end it was reached for trial in the regular course 
on that calendar. When so reached, the plaintiff was in sourt 
ready for trial but the defendant ws neither present nor ree 
presented in court, duc, by ite own admission, to the fact that 
® clerk in the office of its counsel “through misadventure 
and accident,” left this esse off their list of cases pending 
in the Municipal Gourt. 


No eitetion of authority is needed in support of 
the proposition thet negligence of counsel is imputed to the 
Client. That failure to appear in court when & case is reguiare 
ly reached for trial, solely because the case has, by mictake 
of a clerk, not been included in the list of cases of the 
effice of counsel, pending in that court, does not make out 
such a showing of diligence as is neceseary to support a petie- 
tion to vacate a judguent, filed purauant to the provisions 
of section 21 of the Municipal Court Act in our opinion, is too 
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Clear to admit of argument. it hae been so held by this court 
in Jabrie v. Bear, Iliinols Appellate Court, Firet Sietrict, 
Case fo. 28315, Opinion filed June 26, 1923. We find nothing 
to the contrary in Gumbin le Voupany Ve Mullen Brog. Paper 
Gompany, 225 Ill. App. 645, which is relied upon by the defend- 
ant. In that onse, the triei court had vacated » judgment which 
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had been entered in favor of the plaintiff, thet judgnent have 
ing been enteredfor defendent, on secount of the failure ef the 
defendant to file an affidevit of defense withim the time limited 
by the court. The defendent hec filed ite opvesrance but ree 
ceived no notice on the ovension of the defavlt entered against 
it. In the course of the opinion filed in that case it is stated 
thet an affidevit ef defense and claim of set-off had been pre= 
pared by the defendant in apt time te permit their Tiling within 
the time sllowed, but that “the fsiiure to file them wae due to 
a mistake which mist be regarded as excusable under the existing 
circumstances." Yhat the exiating clreumetences were is not 
pointed out. The court does sry, in ite opinion, that the faile 
ure to file the affidavit of defense "was net due te any direct 
negligence on the part of the appellee or his «ttorneye.® 

That is not the aituation pregented in the case at bar. 


We feel that we oucht to point out that on an exanine- 
tion of the record in this ease, the fact is disclosed that when 
this case was regularly reached for trial in the Municipal Oourt 
and, the defendant was neither present nor represented, although 
dewand hed been made at the proper time by the defendant for 
a jury trial, and shen the case was taken off the short cause 
@alendar, the court oricred that it be placed in its regular 
place “on the next jury calendar,” 2 jury was not called te hear 
the evidence and try the issues, but the case ese heard "before 
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court without a jury." This matter is not referred to 
an the briefs nor is it before ws on this oppeel, which ine 
volvee merely the propriety of the order of the trial court 
in wecating the judgment after 30 days, on the petition whic 
the defendant filed under Sec. 21 of the Municipal Gourt Act. 
We, therefore, do not here pees upon the cuestion referred to. 


The order of the Municipal Court appealed froa 
is reversed, 


ORDER REVERSED. 


O'GUNNOR, P.J. and TAYLOR, J. GOWGIA, 
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DEMETRIOUS G. ATAVROPOULOS, 936 1.A. Gal 


Defendant in Error, 
ERROR TO 


v SUPERIOR couRT, 
COOK COURTY. 
HAROLAMBOS STAVROPOULOS, alias 
CHARLES STAVROPOULOS, 


Plaintiff in Error. 


Opinion filed Got. 30, 1924, 
aR. JUSTICE THOMSON delivered the opinion of 


the court. 


It appesrs from the record that the given nase of 
the plaintiff, in the Pnglish langunge, ic dames, and thet of 
the defendant ic Charles. The plaintiff was a nephew of the 
defendant and had apparently pleced with hia for safe keeping, 
the sum of 6300, to represent wnich, the defendunt bed given — 
the plaintiff an acknowledgment of his indebtednases for that 
amount, in writing, umier dete of duly 31, 1918, at Chicago. 
fhe plaintiff testified he left to join the army on thet date. 
In September 31981, the plaintiff instituted this section in 
assumpsit, to recover the §500. The defendant bad Left Ghicags, 
where he had been im business fer many years, in June 1980, end 
returned to Grecoe. The plaintiff made an affidavit, to the 
| effect that the defendant wis 2 non-resident, upon which an 
attachment writ, in aid, me issued. A judguent by default 
was apparently entered against the defendent on November &, 
1921, and in December, on defencant's motion, thie judgment 
was vacated and the defendsnt filed a plea of non-aseucpsit. 

In HWarch 1991, on wotion of the plaintiff, the detendant's plea 
of non-ascunpeit was stricken and the motion of the defendant for 
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leave to file an amended plea inetenter, win overruled end judge 
ment was entered for the plaintiff, That judgnent was reversed 
OR appenl to thie court, (228 111. Ape 629) ond the cause was 
remanded to the Superior Court, where, after a trial before o 
jury, (the defendint etill being absent in Greces and being ree 
presented by counsel, and hie son Appearing end testifying in 
hie behelf) the plaintiff again reooverad » judgment for the 
emount ef his claim with interest, in the total aum of $272.50. 
To reverse thet judgeuent, the defendant has sued out this writ 
of error. 


The plaintiff introduced in evidence the written 
promise of the defendant to pay hia $300, snc rested. For the 
defendant, bis son teatified that the week before his f*ther 
left for Greeoe he heard & conversation between hia father and 
his cougin, the plaintiff, with reference to certain soney of 
the plaintiff, which his father hed; that tis father asked 
the plaintiff te bring the note over to his house the folliowriag 
week go that he could settle the eutter wp as he wae leaving for 
Greece; thet the plaintiff anid be wos unable te find the note, 
#0 "they figured it out between themselves ae to the sasount 
gue the plaintiff, which was $98.06;" that the dey before his 
father left for Greene, the ritness drew a cheek for that smount, 
on hia father's secount, and the latter gave it to the pleintiff, 
in payment of the balance due him. He further testified that 
after the tise the plaintiff had left his money with the defende 
ant, the plaintiff “drew $205.00, Leaving « baisnes of 995.00" 
and that, at the time he geve « check for this amount there wae 
written on it "the balance due on three hundred dollar note," 
written by the witness; that after thie suit was inatituted, the 
witness progured hie father’s cancelled checks from the bank and 
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he then foundthis notation partially erased. The vitneses 
further testified that hie father could not sign bis name 

in the English language and he he’ been writing hic father's 
cheoke for’ many yeare. The check for $95.00 waa introduced 
im evidence. It is draw on the Sente Bank of Chicago and is 
signed *Gharles Stavropoulos* and umier the signature apoear 
the initials *G.6." The usne of the defendant's son is George 
Stavrepoulos. He further testified that his father's personal 
account was kept in the State Tank of Chicagoe 


The plaintiff teatizvied in rebuttal that he bade 
talk with hie wnele before he left for Greece and that his wele 
teld hie be wae willing to pay his, The plamtifY further testi-e 
fied that the $95.00 eheok in evidence hed been given hia by 
his counsin George *for money i bad coming from hie * * * 
for wages;* that when he we worting fer George the latter 
had » partner; that he got checke from his pertnuer, whick 
were drawn on the Sheridan Trust & Savings Benk and on the Forte 
wan Brothers Bank; that these checke were signed by George and 
his partner by the partnership nawe. ie further testified that 
bis uncle, the defendant, left the first paft of July, 1920, and 
‘t ona given this check about « month afterearde,- about a aenth 
after he left.” The check for $95.00 was dated June 5, 1920. 

He later testified, "1 got that check in the month of June." 

and further thet he reneabered nothing “written down on the check 
of the balance or something about three hundred dolisare;” that 
he never erased or rubbed out anything on the check,~ *I never 
saw those words on the check." 


George Stavoropouloes, the defeniant’s son, further 
testified that he bd hie own bank account in the names of hime 
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eelf and hie partner; that they dissolved partnership in the 
latter part of July 1926, end up to that time iacued ohecks 
in the partnership names that the plaintiff coamenoed working 
for the witness wometiae in December 1916; thet the winters 
sold out his interest in the partnership late in July 1920; 
that he "did business with the Sheridan Trust 4 Gavings Bank, 
* * * neither I nor my firm over did business with the State 
Bank of Chicago." He also testified that before his father 
left for Greece, the latter sold out his interest in the busie 
ness in which he had beencengaged in Gniecage an’ that be ro= 
esived $15,000 in eash at that tine 


In the affidavit of George Stavoropoulos, filed in 
euppert of defendant's motion to vacate the judgment the plaine 
tiff had recovered, he slieged thet the defendant ‘hee been a 
resident of the Gity of Chien. go for 30 yenrgs until the present 
time and eae om the dete of the beginning of said ewit and is at 
the present time a resident of the Gity ef Cnicage, Stete of 
Tllinsis,* and thet at the time thie auit eae begun, the defonde 
ant “was temporarily abeent from hic heme in Chicago, on a 
visit to his place of birth," in Grecee. But when the defende 
ant appeared by bis counsel ani filed bie plesding, it was a 
plea of the general issue in bar of the action and he 414 not 
traverse the affidavit for attachment. 


On the main issue on the merits of the slaintiff's 
action, we are of the opinion that the defendant's motien for 
@ new trial should have been zliowed. 


The plaintiff's explenation ef the §95.00 check is 
Very wnestisfactory. te admits the checks he received in paysent 
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for services when he wan exployed by George and his p«rtner, 
were partnership checks, drawn on banks other than the State 
Bank Of Chiesge. There is no denial of the testimony that 

the defendant's bank aceount wes kept in that bank end that hig 
son George signed all the defentant's cheeks on that account. 
Hor is there any Genin] of the teatiaony that 511 partnership 
acoounts of George snd hia partner were pwid by partnership 
ghecka until July 1920, when George gold out hie interest 

in the partnership. 


From the testimony in the reverd there oan be ne 

serious doubt thet the defendant left for Greese on dune 6, 1920, 
ae testified to by the defendant's son, There is nothing to 
the contrary in the plaintiff's testimony, who saya that it 
wee in dune or duly. either may there be any dowbt of the 
fact that the defendant's son scld out his interest in the 
partnership of which he wes «& uéuber, late im the sonth of 

duly of the asame year. it wonld seem frou the plaintiff's 
testinony, thet his position ia that the $95.00 cheek intro= 
duced in evidence, ens received by him from the defendant's 
eon, in payaent of wages due him from the latters= whether st 
the dissolution of the partnership or before, ie not slemr nor 
is it important. Im view of the testimony in the record, te 
the effect that the defendent's son did net dissolve his part- 
nership until lage in July, up to which time oli partnership 
accounts were paid with prtnership cheeks, drawn on the 
Sheridan Trust 2 Savings Bank, a fact which is cerreborated by 
the plaintiff's own testimony, to the e“fect that while he 
was exployed by the partnership he was always paid with sueh 
cheeks, it is quite impossible for us to believe that the plein= 
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tiff could have received the check, dated June 5, 1996, which, 
according to the date of its cancelletion, was paid on June 9, 
1929, in payment of wages due him from the partnership, thet 
eheck being the personel cheok of the defendant who bad nothing 
te do with his son's partnership, drawn on the personal account 
of the defendent in the tete Bank of Ghieawo. On the other 
hand, the 795,00 check dated June &, 1920, is entirely con= 
sistent with the testimony of the detendant's eon, to the 
effect thet on the evening before his father left for Greece, 
the letter end the plaintiff? settled their accoumt, finding that 
the payments which hod been made by the defendsnt to the olain~ 
tiff, from tine to time, totaled $205.60, leaving a balance 
due the plaintiff of 05.00, which wea then paid by the check 
in question, being the defendant's personal sheok on hia vere 
eonal account im the State Renk of Chicago. 


in the opinion filed in this court in connection 
with thia ense, in 226 111. Appe 629, reference was made te 
the - fact that an attempt hed been made to teke the daposi-e 
tion of the defendont in Greees, which failed because ef the 
failure of the parties to whom the dedimue wa9 sent, te follew 
instructions, # return being made congisting of the defend 
ant'a affidavit inetesd of his tesatisony. It sav be that on 
another trial of this omse the defeniont's testisony or his 
deposition will be available. Sut, even without auch testi- 
mony an’ contenplating only the testimony contained in this 
record, we are of the opinion that i+ is such as should not be 
hold ne warranting » judgment for the plaintiff. 


Complaint is made by the defendant of an instruction 
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given at the request of the plaintiff, in which the jury was 
told, in substances, that if they believed the defendant had 
executed the note in question, then they ehould find the 
issues for the plaintiff an¢ assess bie dawges at the sum 
of $300.00, vith imterest, *wles: the jury further believe 
from the evidence thet the defendant repaid such Loam end 
aust be proven by ao preponderance of the evidence." The 
instruction is net properly worded ner is it very sclear, but 
presumably, the last clause is ts the sffeot thet it eas 
incuabent upon the defendant to establish the paysent sleined, 
by & preponderance of the evidence. fhe instruction wes 
mot inacourate in that respect. Payewent is an sffirmative 
defense, and if it is pleaded it is imewabent uoom the de= 
fendent to estabjieh it. 


For the rengone wteted, the judgment of the Municipal 
Gourt ie reversed and the cause is remanded to that court 
for a new trial. 


JUSGHERT REVERSED AND GAUGE REMANDED. 


OGONKOR, Ped. GONCURS 
TAYLOR, 3. DIASENTS, 
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EARL BROWN’ and AldG® BROW, | 
Miners, Uy their next friend, 93961.A, 621 
Plaintiffa in Error, BRAOR TO 
RUPERIGR COURT, 
COOK GoUNTY, 


v, 
QWARLES StTaUSe (eved as 
CHARLES OTRAUSS and HANS 
JORGENSEN), 


Defendants in Errox. Opinion filed Oct. 30, 1924, 


Mh. JUSPICT THOMSOR delivered the orpinion of 
the court. 


The plaintiffs, winors, seeured « judguent of 
$5,000 ageinet the defendants, under section 9 of the bras 
Shop Aot, on June 8, 1926, in their decluretion, the slain 
tiffe complained of the defentant 'taues, under the name, aad 
style of “Gharles Strauss." The plea filed by that defend- 
ant wan entitled, *Pliea of Sharler Stauss eued ae Charles 
Strause,” and the body of the ples read, “And the defendant 
Charles Gtause (sued ae Charles Strouse)" by hie ettorney 
somes ond defands,* ete. 


The order of judguent enve the name of this 
defendant as it hed been steted in the declaration, Charles 
Strauas, and gave the plaintiffs judguent fer their dasages of 
$5,000, againet the “defendonte” as so named. 


Gn danuary 27, 1923, over two yours after the 


judgment was rendered, the plaintiffe submitted 2 aotion for 
an order to amend the record inoluding the pleadings and the 
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judgment “by striking out the usme Charles Strauss and wub- 
etituting therefor, the nave Charles Stouse," wherever such 
miet appears. The court denied the motian. To reverse thet 
order, the plaintiffs heve sued out thie writ of error, 


The Statute of Auendments and Jeofails provides 
in the tenth paragraph of section 6 thereof, thet a fudgnent 
aball not be affected by reseon of ony mistake in the mame of 
any party “when the correet name * * © shall have been once 
rightly alleged in eny of the plesdinge or procecdings." 1% 
would seem therefore, thet the judesent appearing in this 
record would be a good and valid judgnent scninet Charles 
S¢tauss, even without the amendment sought to be accomplished 
by the plaintiffs, for the defendent by the piea which he filed 
*yichtly alleged” his name ond stated affirmtively that he eee 
the individual whom the vlsintiffe had sued under the nase ef 
*Gharles Strauss." 


But we further are of the opinion that the sotion 
te amend should have been allowed, s0 as to clear up the re 
Gord. That the writing of the name of thie defendant ae 
*Ghavles Strause" wherever it co apoeare in the recerd, was 
& mintake, is apparent from the slendings in the ense, namely 
from the phen filed by that very defendant,=- in which, he did 
not seek to anke any point of the mieteke os to the spelling 
of bia nase, but pleaded to the merite of the claintiffa’ 
alleged cause of action. The uisteke wae, therefore, one 
which aight properly be corrected after the term at which the 
judgnent was entered. Goughran v. Gutchens, 18 [11. 390. By 
such amendment there could not be said te be any change or modi- 
fioation of the judguent invelved. 
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For the reasons stated the order of the 


Superiog Gourt, denying the sotien to amend, ia reversed, 
and the matter is rensnded te that oourt with directions 
to allow the motion. 


REVERSED ABD SECABPRY BATH DIRECTIONS: 


G'GORHOR, Ped. AWD TAYLOR, dy COMUTR, 
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G. G. BUXTON, a 
Appellee, : 236 {.A. 621 
APPEAL FROM 
Ve MUNICIPAL coURT 


: OF Oni Gago, 
R. G oi pus iness ) 
aah. . 000k COMPANY ‘ 

inion filed 
Appellant. Weretkee 30, 1934. 


BR. JUSTICE THCHSOR delivered the ocinion of 
the court. 


By thie appeal, the &feniant dook seeks to reverse 
a judgment for $750.0 recovered by the plaintiff Buxten in 
the Sunicipal Gourt, 


Gook was in the sutemobile business, dealing in 
Velie snd Fiat care. In November 1921, he entered into a 
written contrect with one Wald, wherein he agreed to e¢11 
Wald a Velie oar, estimated delivery to be about Mareh 15, 
1922. The purchase price of the car was not mentioned in the 
contract. Dy the terms of the contract, Cook agreed te allow 
Wald $750 for a used oar he wanted to turn in on the purchase, 
“game to be applied as deposit on new ear contract." Wid 
turned his used car over to Geok and the letter sold it in 
the course of hia business. Thiscontract wae entered inte by 
Wald through one Nichols as agent for Cook. 


In January 1922, Yald told Nichole he was not going 


#o take the Velie car, under his contract with Cook, but ens 
going to 2esign the contract to someone elee if he could find 
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® purchaser and Nichole told him he would try to help him 
find one. 


The plaintiff Buxton wae sleo in the automobile 
business, dealing in beniels osre. i, Awril 1922, Suxton 
persuaded Wald to purchase & taniele car from him, Suxton 
taking in part payment for it, "sld's contract to purchase 
@ Velie onr from Gook, on which there wae $750.00 eredit. 


Seon after Buxton had taken over the #914 con 
tract, he gaw Gook and told him he held the Salad contract 
and wanted a Yelie oar as oslied for by the contract, he 
to pay the balanee of the purchese price, after -llowing 
for the $750.00 eredit, and Gook anid, “All right*, Buxton 
@aid he wanted 2 Model 56, which wae « new model, Gack de- 
clined to furnish that model olmising thet the contract 
@alied for o Model 34, which was sn old modele ook tere 
tified he offered to furnish Buxton either a wodel 24 or 
a Wodel 46. Buxton insisted upon Jook delivering a Model 
68. This being refused, Suxton brought thie action to ree 
cover the amount of the credit on the contract,= $750.00. 


In support of his appeal the defendant claims that 
Wald breached his contract by not carrying it out himself 
and by telling Nichole he was not going to teke the oar cali- 
ed for by the contract and that this relieved Cook from per- 
formance with “ald, and that he, therefore, could not be ree 
quired to garry out the contract with Yald's assignees. Such 
contention is not tenable. ld did not breach the contract, 
Gook recognized the assignnent of the contract to Buxton and 
agreed with Guxton to carry it out. 
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The question presented is whether Buxton had the 
right, uncer the contract, to demand a Wodel 58. The 
trial court, who heard the enge vithout » jury, held that 
he did. That question was the subject of conflicting 
evidence. The copy of the contract held by Gook called 
for a Hodel 34 Velie, while the copy held by Buxton called 
for “one Velie automobile." ld testified that, aa origin= 
ally draw, the contract onlled for o Wodel 34 but that he 
Sbjected to that feature of it; that thio was an old model, 
whereas he wanted a new 1922 Model; thst he explained this 
to Hichole, whereupon the provision referring to a Model 34 
was taken out of the contract; that Kichole said he would 
have to wait until spring and he eaic that would¢ be all 
right. Wald was corroborated in this by one Young whe was 
present when the contract wes entered inte. He testified 
thet when the contract was presented it celled fer a cere 
tain model, but just which one he could not remeaber, and 
upon objection to that feature of the contract by Meld, 
ichols took it to one Gampbell, who seemed te be in 
authority, and it was changed #0 ao to eall for any Velie 
Gar. 


Nichols contradicted this testimony, saying t hat 
the contract culled for # Medel M Velie, at the tine it 


was signed and that later it was changed by adding a prem 
Vision as to a Model 48, so that Wald was to have the choice 


of either of those two models, at the date of delivery, 
which was March 15, 1937, 


We are not in. position to disturb the finding of 
the court on this conflicting testimony, Even without the 
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aid of seeing the witnesses and hearing thew teatify, and 
merely considering the testimony as we have it on the printe 
ed page, there are two witnesses gupoorting the plaintiff's 
theory snd one gup porting that of the defondant. YFurther 
there are some circumstances that strongly supoort the 
plaintiff's contention ae to the provisions of thia con» 
tract. Ag presented in court, neither oopy of the contract 
contained any reference to » ode] 46, Is ie #iguificant 
that the purchase price waa not included in the contract, 
which ie more consistent with the theory thet the contract 
enlled for one of the 1998 ears, none of which had been 
built as yet, the new model first ap eering at the aute- 
mobile show in Februmry 1992, nd Gook testifying they began 
to sanufacture them in that month, then with the theory that 
4% called for an old model. it is further significant thet 
the contract provides, “we estimate" delivery will be Hareb 
15, 1982, which vould be & matural provigion, if = new model was 
involved, but not so, if it oalled for an old model, shichk 


had come out the previour year, ae the evidener shows. 


The defendant wakes the further point that the plein~ 
tiff did net prove that the contract waa worth {756,00 in eash, 
or that the our which Fald treded in on his contract wee vorth 
that amount in cash, or thet the plaintiff hed been damaged 
to that extent. Suxton testified thet he teok the contract 
from Weld, in trade, on the purchase of the Oaniels car, for 
$760. That is the acount of credit specified in the contract. 
The defendant recognised the contract and treated it as binde 
ing in the hande of Buxton, und the only question which arose 
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wag what model the contrect contemplated. Ye consider 
thie contention also, se untenable, 


Yor the reasons atated, the judgment of the 
Municipal Court is affirmed, 


SUDGMERT APF IRWED. 


O'CONKOR, BJ. AND TAYLOR, J. GOHOUR, 
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GROSSHAR GHOE 0O., a sorp.e, 936 aye 621 
Appellse, 
APPEAL FROM 
Ve HUMICIPAL GOURT 


OF GTA, 
SRQUALTY TAVGT & DRPOBIT 
AY, a OO7D., 


Agpeliant. 


Opinion filed Oct. 30, 1924. 


GR. AVSTILGK THOMSON delivered the opinion 
ef the sourt. 


By this appeal, the defendant, Seourity Trust 
& Deposit Gompany eecke to reverse & judgwent for $9840.65, 
reeovered by the plaintiff, Groseaan Shoe Gompany, in the 
Humicipel Gourt ef Chicege. 


The defendant owned and operated a safety deposit 
vault, in the building then known as the Mmgonic Temple in 
the City of Chicago. The plaintiff rented ane of the boxes 
in that vault. On the evening of Saturday, August 27, 1991, 
the plaintiff deposited $5646.65 in its box. it wae the 
eustom of the defendant to keep their vault open aights ae 
well as Gays. On the night of August 24, 1921, four sen 
appeared at the defendant's vault, reuted 2 box, were admitted 
to the vault, whereupon, they overpowered the defendant's 
employees then on duty, ond robbed » number of the boxes 
in the vault, including that of the plaintiff, from which 
they removed all the money which bad been placed there by the 
plaintiff on the previous day, The soney was never recovered. 
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The four men were el] etrangeys to the clerk of the defend 
ant who was on duty nt the time of the robhery. 


in support of ite appesl, the defendant contends 
that the plaintiff did not subsit sufficient proof te extab- 
lish the amount of the money contained in ite boxe The plaine 
tiff's secretary and tressurer testified that om the evening 
of August 47, the day's receipts were totaled, the money 
counted and that he then placed it in the bex in question; 
that the money, as counted, wae the exact total of the sales 
as shown by the eales sheets, and that that tetal was $9840.66, 
The president of the company testified that the receipts from 
their sales for August 87, 1941, wore deposited in the defende 
ant'as vault that nicht, wut that, of bia own knowledge, he did 
not know the exact amount. That testimony was sufficient. 
The fact that the ciraimctances wight have been auch ae te 
enable the plaintiff to submit « greeter quenatity of proof 
does not, of course, eake such competent evidence ac he doce 
submit, of no Yelue. 


The defendant contends further that the plaintiff 
failed to prove that the money in ite box eee lest through 
lsek of ordinary care and diligence on the part of the defende 
ante in our opinion, the undisputed clreumstancer do show 
& lack of ordimary care, There rere only tro nen in charge 
of the defendant's safety deposit vault on the nigitt of the 
rebbery. Gne of the guards was away on his vacation and 
nobody had been put in his place. Ueually, at night, there 
were four men in charge of the vault. Admittedly, therefore, 
the wault wae under-guarded, scvording to the usual and ordine 
ary care exercised by the defendmt in that regarde 
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Doubtless the defendnnt maintayned o night vault 
to make 1% conveniont for their box renters to beve access 
to theig boxes, outside of the ueuel business hours. But 
one in the exercise of ordinary care, in punrding the eafety 
of the vault and ite contents, would, in owxy opinica, entere 
tain some suspicion when four men, none of them customers of 
the Deposit dGompany, and strengers to ite saployees, came 
to the vault at night, etating they had come to rent a boxe 
When that did happen, snd there was but one guard on duty, 
ordinary care on the part of the dofendant's clerk whe was 
on duty at the time, would seem te have aalled fer the sug 
gestion on his part thet if the four strangers hed anything 
they desired to place in the box that night, one of thea 
wight go inte the vault for that purpose, while the others 
rewained outeide the vault door. The jury sonoluded that 
ordinary ocre and diligence in the guarding of ite vavit, 
was not excroised when the clerk admitted the four strangs 
mon to the vault, they having pretended to some there at 
that hour for the purpose of renting ® box, and there being 
but one guard present. The question of whether, wider sil 
the clrowsstancesa, the defendant could be said te have 
exercised ordinary sare, on the cocasion in question, wee 
one of fact, for the determination of the jury. They heave 
determined that question adversely to the defendant. In 
our opinion, the evidence is such as to support thet conclusion. 


The judgment of the Municipal Court is, therefore, 


affirmed. 
AFF LREED. 


O'CONNOR, 2.J. AND TAYLOR, J. CONCUR. 
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EVANSVILLE PACKING COMPANY, 


& corporation, 
Appellan oP we a 
te a 2) le Givin ee VU ke L 
APPEAL FROM 
Ve MUNLOIPAL GOURT 


OF CHICAGO, 
ROBERT & OAKE, 1NG,, ' 
a GOTBas 
Appellee. 
Opinion filed Get. 30, 1924. 


\ 


MR. JUSTICE THOMBON delivered the opinion of 
the court. 


~ 


The plaintiff, ivaneville Packing Gompany, broucht 
this action against the defendent, Robert# 4 Onke, Ines, to 
recover damages for an alleged breach of varrenty ae to the 
quality of a lot of sapere ribs, shipped by the defendant ta 
Chiergo te the plaintiff at Evansville, indiana. At the 
glese of the plaintiff's evidence, the court eliowed the 
defendant's setion to instruct the jury fo find the iseues 
ageinst the plaintiff, no privity of contract having been 
shown between the parties. Judguent having follewed accorde 
ingly, the plaintiff hae perfected this appeal. 


Both the parties are meat packers. There wre another 
packing house located at Detroit, Michigqam, known as the Parker 
Webb Jo. It wae aesociated with an organigntion of packers 
galled the Allied Packers. I, sovenber or Jecember, 1919, & 
packing house broker, eold the plaintiff, apparently for the 
Farkey Webb Co., through Allied Packers, © quantity of meat 
products, including 30,000 pounds of fresh frosen spare ribs, at 
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19 cents a pound. After delivery of 16,000 pounds of 
these gpare ribs had been made, plaintiff received a letter 
on December 15, 1919, from Allied ackers reading as follows: 
"He bought today 30,000 pounds of spare ribs 
and 16,000 pounds ef neck benes from Aoberts & 
Ouke, Ghicage, and this car will be shipped next 
week. This will complete our sale to you of 
30,000 pounds of spare ribs an? heok bones,* 
Thereafter, the plaintiff received the shipment 
of 20,600 pounds of spare ribs from the defendant. These 
were billed from the defendant direst to the plaintiff? at 19 


cents a pound. The plaintiff received this bill or invoice 
from the defendant, together with a railroad reesint shove 


img payment of the freight. The defendant drew ite draft 

on the plaintiff for the amount of the invoice, and sent it, 
together with @ bill of lading, to a bank at Evane?ille, 
where the plaintiff took up the araft send reseived the bill 
of lading. The plaintiff removed the spare ribs te ite 
freezer snd soon thereafter, out of the 190 boxes of spere 
ribs included in the shipment, 93 were found te be bad. There= 
wpon the plaintiff notified the broker of this fact, telling 
him that the 93 boxes of spare ribe had been condemned by a 
goverment inspector, and the broker notified the defendant 
and requested the defendant to send semeone to inspect thea 
before they were disposed of. The defendant then wrotesthe 
plaintiff declining to take any action in the matter, saying 
that it had not been advised of the condition claimed, until 
seven or ¢ight days after the arrival of the spare ribs at 
Evansville ond that they were in good condition when they 1¢ft 
Chicago. 
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The plaintiff then diaposed of the spare ribe in the 93 
boxes at } cont pound and brought this action against the 
defendant, claiming damages equal to the difference between 
19 cents and 4 cent per pound, for the 93 boxes. 


By ite affidavit of merits the defendant set up 
that the sale ef the 26,000 pownis of opare ribs, including 
the 93 boxes involved here, was « sule from the defendant 
te the Parker Webb Go. and aot to the plaintiff and that it 

had shipped the spare ribs to the plaintiff and billed then 
to it, at the request of the Parker Yebb Go. ond thet in 
this tranesotion it had acted as the agent for the Parker 
Webb Go. and that thie fact was well known to the clain- 
tiff, In the oourse of the testisony submitted on behalf 
of the plaintiff, one encsinnn Abathted tn | the receint of 
the letter of December 15, by the plaintiff, from Allied 
Packers and, on orose exsuinntion, he testified that "as 

& result of this letter of becember 15th I knew that the 
car of neat which would arrive from Roberts & Oake wag in 
response to @ purghase made by the Allied Packers. We 
knew that under our contract with the Allied Packers, & cer 
of ment would arrive from Roberte @ Onke * * *.* 


In our opiniogy these facts do not establish any 
direct privity of contract between the plaintiff ond the 
defendant, as the plaintiff contends, The plaintiff admits 
that it knew from the letter of Gecember 15, that the ship-~ 
ment it was te receive from the defendant, wae a shipment of 
goode which had been purchased from the defendant, by the 
selier fe the plaintiff, Aliied Packers, and that the car 
which wae to arrive fron defendant was e shipment “under 
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our contract" with Allied Packers. By that letter the 
Plaintiff wae plainly advised thet thie ehipment "will 
complete our (Allied Packers) sale to you.* This meant 
Clearly that the shipment received from the defendant was 

on behalf of Allied Packers end in fulfillment of ite cone 
tract with the plaintiff. frat aituetion wor in no way 
Sitered when the goods were billed from the defendant te 

the plaintiff direct, and paid for in thet way. The latter 
cirounsteance did not oonstitute # novation as the rlaine 
tiff contends. There was no gubetitution of contracting 
parties. either waa any new contract entered inte by 

the plaintiff. The plaintiff must ba beld to have received 
the goods from the defendant, not ae principal seller, but 
acting for Allied Packers and in fulfillment of the contract 
of wale mde by the latter with the pisintiff. Ne fact is 
shown by the plaintiff which extinguished the obligations 

of Allied Packers to it, under the contract of purchase and 
gale which existed between them. He inferenee to that effeet 
may be drawn from the faet thet the 26,000 pounds of spare 
ribs were billed and paid for aa they were, There wes no 
reason why the billing should not be in that form in bebajf 
ef the Allied Packers, just as the shipment was in their 
bebalf, although by the defendant, from whom the purchase 
had been made by the Allied Packers. in order te eatablish 
& novation, it would be necessary to show a new contract 
entered into between the parties to this auit, in extinguish- 
ment of that which had been entered into between the plaintiff 
and Allied Packers. Williston on Sales, Vol. 1, %¢0 3533 
Karrakez v. Edd@leman, 101 111. App. 33; Eayward v- Burks, 151 
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Tl, 1281; Qommerein) Ne$'l. Bank ¥. Kirkwood, 172 111. 863, 


No such facts are shown by the plaintiff here. On the cone 
trary, the shipment in question from the defencent to the 
Plaintiff and accepted by the latter, involved a purchase by 
Silied Packers from the defendant, which wae mode net in eube 
etitutiog for and extinguishnent of Allied Prekera’ contract 
of sale to plaintiff, but, eas the letter of December 15, 
Slearly says, to “gomplete our sale to yous.* Such o trense 
action could never asount to a novation, ac untter what 
method of paynent wae adopted. 


Likewlae there is, in our opinimn, ne point te | 
the plaintiff's contention thet the defendant is estopped 
from now contending thst its shipment was made on behalf 
ef Allied Packers, because, when it wee notified by the 
broker of plaintiff's olaia, it deelined to send a representa- 
tive as the broker requested, because it hed not heen notified 
of the alleged condition of the goods wmtil seven or eight 
Gays after they had arrived at destinetion and beceuse the 
goods were in goed condition when shipped. The elements nec= 
essary to an estoppel are not involved in mich olreunstances, 
Both parties were cognizant of @11 the usterial facts. fs 
misrepresentation or soncealment of feet was ande by the 
defendant. Indeed the plaintiff makes no such clain. Such 
a situation precludes the existences of an estoppel. folcomb Vv. 
Boynton, 151 111; 294; Siegel, Gooper & Go. ¥. Solby, 176 i11. 
219. Nothing thet was either sald or done by the defendant 
oould have had the effect of causing the plaintiff to lose 
any rights ae against the Allied Packers, or the Parker Webb 
Go. or to eause it to fail to notify them of its clsim. 
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We find no error in the record, and therefore 
the judguent of the Municine1 Court is affirmed. 


SUDGMENT APYIRWED. 


TAYLaRe §. SPECIALLY OORCURRING: 

This case is not free from difficulty. Still, as 
set forth in the wajority opinion, (1) the fact thet the 
plaintiff had been informed by the letter of December 15, 
tyat the Allied Paskers hei bought part of the merchandise 
which it had contracted te deliver te the pleintiff, from 
the defendent, and that it would be shipped in fulfillment 
of the Allied Packers sale to the slaintiff, anc (3) the 
fact the plaintiff when it paid fhe draft sént by the defende 
ant and got the merchandise represented by the stinched bill 
ef lading, aust be considered as acrepting the serehbondise 
pursuant to the letter of fecenber 15, and (3) the further 
fact thet the president of the plaintiff company teetified 
that his company knew, as a result of the letter of December 
15, "that the car of meat which would arrive from Roberts & 
Cake was in response to » purchase made by the Allied Peckers,* 
all taken together show that the Allied Packers bought the 
merchandise from the defendant; that the plaintiff when it 
reotived it, knew that fact, and, further, accepted it with 


thet understanding. 
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LAURA SORWARTS, 
Appellee, 
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APFEAL FROM Pei: 
SUPERIOR COURT) 
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GARDEN CITY WARCK ING COMP ARY, 
& corporation, 


: 
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: 


Agoe llant, 
Opinion filed Oct. 30‘ 1924, 
3 


MR. JUSTIOY THOMBON delivered the opinion of 
the court. 


The plaintiff was the owner of osrtein premises 
logated on West Twelfth treet in the City of Chicags, on 
which there was e three story brick and stone tmilding, 
twenty-five feet wide and sixty feet long. In sonnection 
with the widening of Trelfth Street, the City ef Ghicage 
eondemned a portion of the plaintiff's property, including 
the front forty-two feet of the building. in these pro~ 
ceedings, ® judgment ros. entered against the City end in 
favor of the plaintiff’ - whieh the plaintiff wag awarded 
$3,675.00 for the lard taken and $4,700.00 for the im 
provements, “including #11 damage to the iuprovementa not 
taken," ‘he anounte ”- awarded, were valid to the plaintiff. 
In wrecking the! building on the plaintiff's premises, under 
its contract with the city, the defendant removed not only the 
front forty two feet of it, but the remainder of it as well. 
The plaintiff alleged in her declaration that there was a 
bake oven looated in the basement, in the rear eighteen feet 
of her building which wie worth $3,000 and that, in cennece 
tion with the wrecking of the building, the defendent had 
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torn down the oven and resoved it from the premises, to= 
gether with nll the building materials and other fixtures 
inoluded in the building. 


The plaintiff brought this actian of treepass 
agninat the defendant, seeking te recover damages fer the 
alleged improper removal of the rear portion ef her build~ 
ing and of the oven located in the basement of that part 
of her premises, The issues were submitted to a jury, ree 
sulting in a verdict in favor of the oleintiff, fixing her 
damages at the gum of $3,000. Om a hearing ef the defende 
ant'e motion for a new trial, the court stated that the 
motion would be granted unleas the plaintiff entered a rentitie 
titurefor $1,000.00. Thereupon, the plaintiff entered « 
remittitur in that amount and the court entered judguant 
for the plaintiff in the eum of $2,000.00. To reverse that 
judgeent the defendant baa perfected this eppeal. 


Previeus to the institution of this suit, the sleine 
tiff had brought another action ecainet the City of Chicage 
end the defendant in the suit at tar, Garden City Sreeking 
Soamany, That conve ms digsissed ae to the latter defend= 
ant and o demurrer interpoeed to plaintiff's declaration 
by the other defendant, the City of Chicago, was sustained 
end judgsent entered agninat the plaintiff, whieh judgment 
was affirmed, on appesl to this court. Sghyartz v. Gity of 
Shicaco, 221 111. App. 328, in that. case, we placed cur dee 
Gision, in part, on the ground that "under the decree entered 
by the court in the condemnation proceedings, the defendant, 
City of Chicago, acquired not only the right to possession 
ef the portion of plaintiff's premises which was condemned, 
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but it became the owner of the part condemned, including 
the iaprovements, and the defendant aleo was decreed to 

pay the plaintiff » certain amount in payment of any dase 
ages that might be caused to the pertion ef the imporovenents 
mot teken, by reason of the resowal of that portion of the 
improvements which was taken.* 


The plaintiff's claiufor damages in the case at 
bar may be divided into two distinet parts; first, damages 
for the alleged wrongful removal of the rear eighteen feet 
of her building, and second, damages for the alleged wrong 
ful act of the defentant in tearing down and resoving the 
OVEh. 


As to the firet element of domages claieed by the 
Plaintiff; the trial court wae of the opinion that the olaine 
tiff wes not entitled to recover, because the damages were 
included in the condeemation judgrent., fhree competent end 
well qualified witnesses "he testified as to the value of 
the plaintiff's building, in the condemmtion proceedings, 
testified in the case at bar. Gne Root testified that he 
appraised the plaintiff's building in the condemnation srece 
eedings a8 $4,000; that "thie included the entire building 
becnuse I considered taking off forty tvo feet destroyed 
the buildings" One. Svown testified that he put a value of 
$4,253.36 on the plaintiff's building in connection with 
the condemnation procesdings; thet he appraised the vhole 
building because “after teking ferty two feet off, no min 
would think he bad eny value Left becnuse sfter o new front ani 
a new stairway, called for by the ordinance, he would not 


have anything to rent, and it would not pay him te do that.* 
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One Phinister testified that he valued the plaintiff's 
building at 84,367.20; that he "figured the whole build= 
ing be vs the remaining part would not be practical for 
anything.” in the judgment entered in the condeanation 
proceedings, the present plaintiff was awarded, and it ie 
not denied that she received, $4,700 for the loorovewents 
on her property, which were taken, “ineluding a]1 dansge 
to the remainder of said improvencnte not taken." fre 
question of what the plaintiff received in the condecenae 
tion proceedings hee nothing to do with the issues presented 
here exeept as it might throw light on the question of «hat 
the rear eighteen feet of her building might be worth after 
the frent forty two feet was renoved. The three vitnesses 


already referred to, testified that the rear eighteen feet 
had no value, after the front forty tre feet wan ree 


moved; that there were some uses to which i¢ could be put 
after neceasary changes and alterations were meade but thet 
the latter would cost more than the bulliding would be worth 
after they were made. The only testimony to the cogtrary, 
was given by the plaintiff's husbend whe was not zhorn to be 
qualified to testify on the subject or to know anything sbout 
it, beyond what he had been told by others. Thies witness 
was permitted to testify, ever defendant's objebhion, that 
it would cost $12,000 to reconstruct the entire building 
(which was not a proper subject of inquiry) and 83,000 to ree 
construct the rear eighteen feet of it. Awe already stated, 


the only competent evidence in the record, as to the value 
of the rear eighteen feet of the plaintiff's building, efter 


the front part of it had been removed, was to the effeoat 
that it head no velue. 
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As to the second element of damages claimed by 
the plaintiff, being for the alleged wrongful tearing down 
and wrecking of the avon; there was conflict in the testi- 
mony as to whether there was sn oven in the rear of plain- 
tiff's building, but there was eufficient evidence te sus- 
tain a finding that there was. fhe only evidence se to ite 
value was that given by the plaintiff's huebeand. Me was 
ghown to be qualified to give evidence on thie subject and he 
testified that the even cost $3,000 and wae worth $2,000 7 
at the time 4t wae removed. This is the teatimony on ¥ hich 
the trial court teased ite sotion in requiring the plaintiff 
to rewit $1,000, reducing the verdict to $2,000 and in enter= 


ing judguent for thet anount. 


In this, we are of the cpinion that the trial court 
erred. While, aa already stated, there iv sufficient testie 
mony in the record te support « finding thet there was en oven 
in the tasement of the rear eighteen feet of plaintiff's 
building and that the defendant removed it, the testimony 
on this point was in sharp conflict and « finding te the cone 
trary on this issue, could not be said to be agminet the 
manifest weight of the evidence, or even against its pree 
pomderance. There ie no possibility of determining what the 
jury based its finding on. it «my have concluded thet there 
was no oven in the building but thet plaintiff was entitled 
to damages for the removal of the rear part of her building 
and based the verdict for §3,000 on the testimony of plain- 
#iff'a husband, that it vould cost that amount to replace 
it. if so, the verdict, ae a whole, gould not stand. There 
is, of course, no proper baste for ® contention that the jury 
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allowed $3,000 for the oven and $1,000 for the removal of 
the building. In such & situation, the verdict my not be 
helped by a remittitur. 
316 11k. 176. The trial court gave several instructions 
based on the theory that the plaintiff wae entitled te ree 
cover damages for the removal ef her building. Being of the 





Opinion, aa asunounced on the motion for © new trial, that the 
Plaintiff hed no right 6f recovery aa to that part of her 
claim, the court should have granted defendant's motion fer 

a new trial. 


For the reasone stated, the judgaent ef the Superior 
Court ia reversed end the caune is remanded to that court 
for a new trial. 


JUDGHERY BEVERGED AMD GAUSR REMANDED. 


O'GONNOR, Ped. 400 TAYLOR, J. GONGURe 
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JOE JANKAUSEIS, ps 61.A. 622 
Appellee, APPEAL FROM 
MUBICIPAL GonRT 
™" OF GHIGAGG, 
JOR BAUZA, 


Appellant. 
Opinion filed Oct. 30, 1924, 


MR. JUSTICE THOMGOR delivered the opinion of 
the court, 


The plaintiff, Jankauskis, brought this section 
against the defendent, Bauza, toe recover the oum of 
$1,006, with interest from Werch 15, 1919, claiming that 
he had loaned that amount to the defendant at that time, 
upon the agreenent of the latter to repay the money at 
the end of a year. The defendant denied that he had ever 
borrowed any money from the plaintiff, but contended that 
at one time the plaintiff hed stated that he had loaned 
$1,006 to the defendant's wife, who had sines died. The 
iesues thus formed were presented to the trial court vith 
out a jury, each of the parties testifying in support of 
their respective contentions, and each presenting tro other 
witnesses. After hearing the evidence, the trial court 
found the issues for the plaintiff, asseacing hia damages at 
$1345.00, which included interest, ond entered judgnent 
accordingly. To reverse that judgment the defendant has 
perfected this appeal. 


There is a sharp conflict in the testiuony. The 





betiined 


Plaintiff was a nephew of the defendant, ond he testified 
that he loaned the defendant $1,000 on March 15, 1918, as 
the defendant said he needed the money to make some repairs 
on hig house; that he tock no receipt for the money, the 
defendant stating that oe he was his wnele, there could be 
no difficulty in the mmtter. fhe defendant's wife diced 

in 1920. The plaintiff testified that at that tine he spoke 
to the defendant about this money and the defentant reminded 
him that he was obliged to meet some very heavy expenses 

at thet time and asked him to weit for hie money, and 

he promised te pay it later. ‘This conversation was heard 
by one GStankue. Ag we rend the evidence in the record on 
the plaintiff's crose-examination, it ls toe the effeet that 
when he peid the $1,000 over to the defendant it wae all in 
cash, the plaintiff testifying thet his brother wes present 
at the time the money wea paid over. Gn further oross-exan- 
ination, the pisintiff admitted thet he knew one Zacharewics, 
but he denied that he had ever diseusged thewatter of this 
lean with him or asked his to bring avuit against the defende 
ant to recover it. 


John Jankeuskis, the plaintiff's brother, testi- 
fied thet he wca present at the time his brother loaned 
their wncle, the defendent, 71,909.00 for the purpose of raw 
pairing his house and that on a leter oecasion he heard some 
ealk between the tro, on the subject, and heard the defende 
ant ony he would repay it, but explained thet he could not 
do #0 at that time ag he wac shorf of money. The defendant 
apparently atteapted to show that this witness was in the 
army in March 1918, »t the time he testified that he saw 
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his brother give the defendont 71,000, and there wae some 
orosa~examination of the witnese ae to the tise he went into 
the aruy and when he left it, but it was quite unsstisfactery - 
the witnesa explaining at one point that he did not remember 
dates. He stated during the crose-examination, thet he 

was not in the army at the tiwe the money was turned over 

to the defendant. 


The witness Stankus, referred te in the testimony 
of the plaintiff, testified that he attended the funeral 
of the defendant's wife at the defendant's home, and that 
at that time he heard some converaation betwoen the parties, 
in which the plaintiff aeked the defendant for the return of 
hia $1,000, and the defendent said te wait « Little, that 
he had a lot of expenses, andi that & little inter he rould 
give the plaintiff his money. {nis witness wae a eter= 
brother of the plaintiff. 


fhe plaintiff ealled the defendant for exavine= 
tion, under sec. 32 of the “unicipsl Gourt Act, and he 
testified that he had put on acme porches and repaired the 
roof of his houre, ani also put in a new foundation, after 
reising the building some, ond thet this work wae done in 
1918. When this witness wae called to the stand to testify 
in his own behalf, he stated that the former testimony wes 
incorrect and that this work was done in 1916. fe denied 
that he had ever borrowed any soney from theplaintiff or that 
he had had any conversation with him about returning $1, 0006 
fhore was considerable examinetion of the defendent, tending 
to show that at the time of the alleged loan, both he and 
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hia wife ani two of hia children were employed, a1] earning 
good wages. Ho testified further that the plaintiff's 
brother John waa in the ermy in Wearch 1919. Ke further 
testified that after his wife's death the plaintiff tod 
him that he had loaned $1,000 to his wife. He admitted that 
the plaintiff? and @tenkue were at hin heme on the oocagion 
of his wife's funersl, but denied the conversetion te which 
they had testified. He admitted, however, that at one time, 
after the funeral, the plaintiff had asked him for 4 return 
of $1,000 and that he had made a similar request a second 
time, when the defendant went over to see the plaintiff's 
brother John, and attempted te collect $26.00 from him, which 
he had previously loaned him, the plaintiff being oresent 

at John's house at the time. The defendant's son teetified 
to the effeet that in the latter part of 1918, he ecoompanied 
the plaintiff to the bank, on on oconsion when the plaintiff 
was going to deposit $500.00. He testified that his other 
had told him that she had given thie money to the plaintiff, 
but this testimony was stricken out. He &lso testified that 
the plaintiff's brother John wes in the army in Yarch, 1918, 
and that aa far as he could remewber he returned in Uay of 
that year. 


The witness Zischarewios, hereinbefore referred te, 
testified that about six months prior to the trieni the plain- 
tiff oame to hia and eeid that he bad given some money to the 
defendant's wife; that the asount, so far as the vi tness 
eovld reesll it, was $1,000, and the plaintiff wanted to 
know how he could go about collecting it. 
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After the defendant olowed his case, the plaintiff 
wag recalled to the stand and teetified that hie brother John 
went into the army in Auguet 1916 and that he came beek 
about a year later, namely, in Auguet 1919. He testified 
further that repairs were aade on the defendant's bouse in 
the sumer of 1918, at » time when he, the plaintiff, wae 
living in the house, on the second floor, and further, that 
he had never loaned any money to the defendant's vife. 


In support of sia appes] the defendant contends 
that the plaintif’ failed to prove his case by a prepone 
deranee of the evidenae, an’ thet 14 is apparent froa the 
record that thie ia the cuse, ani that the judgaent should 
be revereed for that reagon. 


The only question which esn be considered in this 
court on that point is vhether the finding and judgment of 
the trial court are against the wanifest weight of the evie 
dence. The evidence wae in direct conflict. The trisl judge 
waw the witnesaes und heard ther testify on the etand, and 
came to the conclusion that the plaintiff and his witness 
were telling the truth. We have given the substances of 
the testimony of the various ritnessece. 1% would seem appare 
ent that this court is not in » position to sey that the 
trial court was not justified in coming te the conclusion 
reached, or thet the finding ani judgment are against the 
manifest weight of the evidence. 

We find no error in the record and the judgment of 


ft 
the Municipal Court is affirmed. arrienn. 


O*OCORHOR, Pod. AND TAYLOR J. CONCUR. 
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H. J. GARRY, Doing Pusiness ao 
GAANRY’& COMPANY, 


Ke 3. 
. Morne ace 1 A.°6 23 


ERROR TO 
BARUEY RUBIN, Doing Business ns 
International Talking Machine Go., MUNICIPAL coURT 


| denser neonates OF CHILGAGO, 


} 
GHARLES GOHES, Garnishee, 


Appellant. 
Opinion filed Got. 36, 934, 


WR. JUSTICA THOMGON delivered the opinion ef 
the court. 


The plaintif’, Cyraey, brought a fourth oles 
aetion in the Hunicinnl Gourt of Ghieoo, secking te ree 
oover an acount alleged to be due him from the defendant 
Rubin, for goods sold and delivere@. Service by public- 
ation was had on the defendent Fubin asd on ottachnent 
in aid was issued, bringing the defendant Gohns inte the 
oase as gemmishec. After a hekring, the iseucee were fount — 
for the plaintiff and judgeent ves entered against Sohne 
for $651.55. Yo reverse thet judgment, Cohne hao pere 
fected this appeal. 


fhe only point urged in aupeort of the appesl 
da that the trial court erred in holding that on sasignaest 
of all the assets, by the origins) defondent, Rubin, to the 
gernishee Cohns, as trustee for the benefit o7 creditors, 
was not a trangsotion which came within the provisions o: | 
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and reqyiresents of the Bulk Soles Act, and that it eae 
therefore valid, notwithetanding the fact that the ree 
Qarements of that Act had not been complied with, in 
commection with the transfer of the assets referred te, 

The point thus urged is not texable. We have recently 

had cocagion to hold the contrary. [egler vy. Seoman, ¢¢ 2], 
case Ho. 28651, 111. App. Gourt, Firat Oietrict, opinion 
filed June 11, 1924, not yet reported, and cages there 
referred to. the ruling of the trial court wee in aecorde 
enoe with the law, The judgment ayresled from is, therefore, 
affirmed. 


JUGEERT APP LAMEG. 


O° OONNOR, Ped. AND TAYLOR, J, OONCUR, 
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of the Batate of Wesjeleen netarkn 
Deceased, ae 9936 1.4. 622 


Appellee, 
APPEAL FROM 


SUPERIOR Souny, 
COOK COUNTY, 


Ve 


CHIGAGO RAILWAYS 0O., et al 
Doing business as the Chivage . 
Surface Lines, Opinioh filed Ost. 30, 1924. 


Appellenta 


MA. JUOTIGE THOMSOR delivered the ovinion ef 
the court, 


By this appeal the defendants seek to reverse 
& judguent for $2,000, recovered ageinat then by the 
plaintiff aduinistrator in on aetion brought by the late 
ter in the Superior Gourt of ook County, seeking to re= - 
eover Gaueges for the death of the administrator's in- 
testate, who wae chet and killed st the time he wae a 
passenger on oue of the defeniente* cars, the shooting 
being done by another passenger. The issues were sub- 
mitted te a jury on two counts of the plaintiff's declare~- 
tion, one of which charged that the defendunte were neglie 
gent in permitting the passenger who dia the shooting, 
whose name wes Christopuleos, to enter ite oarwith a re- 
Volver in his handj ani the other of which charged that 
the defendants were negligent in permitting ® breach of 
pesee to be committed upon their car, I is the defendants’ 
eontention thet under the evidence there cannet be aaid 
anes any liability on their part under either count of the 
dedlaration: on which the case went to the jurye . 
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Tt will be necessary to state the facts briefly 
8@ disclosed by the testimony given ey the 4ifferent rite 
nesses. The inci@ent in question occurred on « ear whigh 
wae going south along Kedzie avenue in the caty of Th d ong © 
aad the shooting took place while that car was in the neigh= 
borhood of 45th street. fhe ann who did the shooting boarded 
the car at 4lst atreet. One Hriteuk testified thet he ens 
standing on the front platfom of the car; that thers wag no 
quarrel or any disturbance before the shooting took place; 
that the first thing thet happened was when Christepules 
started shooting; that just before thie ocourred, Ghristepulos 
put his hand inside hie cont, and ae coon a9 he took hia hand 
out he fired; that the firet shot struck the witness, where= 
upon, the latter ran toward the back of tha csr. There vere 
eight or ten people on the front platform ot the tise. fhie 
witness knew neither the aan whe did the shecting nor the 
plaintiff's intestate. Gne Konfirieok tcatified that he was 
standing near the exit door at the front of the car, apparently 
meaning the door lesding from the body of the car to the plate 
form that the first thing thet drew his ottentien to the 
@ocurrence was the shooting; thet es seen ae he heard that, 
he started te run toward the rear; that be noticed the man 
whe did the shooting ete wearing 2 ster on his coat, which 
looked like a policesan's star; thet he did not notice this 
gan until the shooting started; thet prior te the shooting 
there wae no lowd talking or any quarreling. This witnese 
testified that he had not noticed Ghrietopales «es he went 
by on hie way through the car to the front platform. This 
witness, likewise, knew neither Christopulos ner the plaine 





“Ie 
tiff's intestate, 


One Ronnelig, the conductor of the car, testified 
that he first saw Christopules when he boarded the ear at 41et 
street; that hevhad never seen him before that time; that when 
the mz stopped at 41at street tro oan got om, as the car wae 
stending still, snd just efter the car started us dbristepules 
and another wan bearded the ear; thet Chrietopules pald tre 
farea, one for himself ond one fer the other men who bearded 
the oar at the same tine he did; thet Ghristepelos was excited 
and looked as though someone was chacing himy thet he wee weare 
ing & eter on Bie coat and that he wee holding @ cun in one 
of hie bends; that ae seon sa the fares were paid Chrietopules, 
and the asn who wae with him, walked into the cnr. Ynig wite 
nese testified that he could net sec whether Christepulos «till 
had the gum in his hand when he went into the car er nots 
that he presumed Chrietepules wee & goliocs officer « "I figured 
that this fellew was a police officer ané that he wag taking 
eare of the other three that was getting onj* that the first 
knowledge the witness had of any threstened shooting was when 


he heard the shots up at the front vietformy that us te that 
time he had not anticipated any trouble. This wae ail the 


evidence introduced by the slainti?f relating te the scourrence. 


For the defendants, by agreement of the pertiss, the 
testimony given by Christepules at the coroner's inquest wma 
read. This testimony wae to the effect thet he mee in the 
euploy of Mooney 4 Bolend, = detective ageney, snd wee aesigned 
to work as a gumra at the yards of the Crane Company, where, 
it eppears from the record, there ma a strike in progress; 
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that the revolver which wee in his possession at the tine 

of this oecurrence was his personel property; thet he hed 
previously been employed by snother detective szenoy, during 
which time “he received authority to carry it (the revolver) 
at 308 City Hall Building;" thet at thetime ke got on the car 
on the evening in question, he 4i¢ not hove the revolver in 
hie hend and that he did not draw it out ef his pocket until 
after he had gone to the front end of the ear and wes etande 
ing on the front platform that as he was etanding there, 
near the mttermn, one Gritauk, (a mon he pointed out et the 
coroner's inquest) stepped up to him “and was fooling with 

ay pockets snd asked a@¢ what ay oxpecity wee and looked me 
over;"* that at the same time, the plaintiff's intestate crebbed 
the witness by tre neck end atarted to choke himg that the 
witness then put his hand in his pocket and got held of his 
revolver and fired, "because i was defending my life;* that 
he did net uee hie revolver until hie life ese in denger and 
he had toy that he was wearing « ater on hig c@nt at the time 
of the oggurrence. 

We ave of the opinion tiet the evidences thus aub- 
mitted, fnils te establish any limbility on the part of the 
defendants, under either count of the declaration on which 
the case went to the jury. One count charged that the dre 
fendants were negligent in permitting Christepules to enter 
the oar with a revolver in his hand, fhe duty of carriers, 
with regard to the admbasion of passengers to cars, in not 
such ae to require them to exercise the skill of detectives 
or psychologists, it uwerely requires them to exercise 
reasonable care, a8 coovsions euch as the one at bar pree 
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gent themselves. In ovr opinion, it asy not be gaid that 
there was any lnock of auch an exercise of reaeconable care 

on the part of the defendants’ conductor, when he allowed 
Christopules to board the oor and become « paesenger, There 
were indiestione from which the eonductor wight very well 
conclude that he wee on officer, While he seemed to be some 
what exalted, the conductor testified that he had the iepres- 
gion this waa duc to the fuct that Christepules had been 
chaned by nomeone. ‘That being the situntion, it ms quite 
waturel for him to consider thet the revolver, rhich he axys 
Christeopulos hed in hie hand, wae being carrie@ there im cone 
nection with some Ocourrenes that waa passed, rather then in 
anticipation of one which wae ahwut to take places, The une 
eontrad@cted evidence is thet Ghrietepulom was s private 
detective, mitherized te curry © gan. Unier the evidence 
submitted im behalf of the plaintif!, Ghristepules, at the 
time he boarded the eur and, ag long ae he wes within the 
conductor's view, was net using or displaying his revolver 
in & threatening wanner,- he was nerely holding it in bis 
band at the tise he got on the car and when he paid his fare, 
The conductor could not even remember whether he continued 
to hold it in hie hand or not. Ef Shristepulos wae one who 
purported to be a police officer or detective, the conductor 
would hawe no right to refuse te pemeit him to get on the car 
or te go inte the bedy of the car. Even if he were a private 
individual and he bocrded the car with 4 revolver in his 
hand, and was exeited and gave She appearsnee of having heen 
chased by someone, andi he guve na evidence of making trouble 
or wanting to asesult anybody, ani w22 not displaying his 
weapon in any threatening aanner, but rather gave evidenes 
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of a degire to exeape someone who had been after him, the cone 
ductor would not have been warranted in refusing to perwit 
him to enter the onr. But this wan wore « star, and the oon 
ductor, in our opinion, 414 not act unreasonably when he sone 
Cluded that Christopules eas a police officer. Hone of the 
avidense subaitted in behalf of the plaintiff’, ahors or tends 
to shor that at the time the conductor persitted Christepules 
to enter the cer, he was conducting bismeelf in «n walewfsl oF 
threatening manner. 


The negligence charged agcinst the defendants in the 
other bount, wae that they hed negligently permitted » breach 
of the peace to be committed wpen their oar, Acoeriing to 
the plaintiff's own ritness, Shristepules, without warning 
oy provogation of any Kind, suddenly drew out bis revolver 
end began shooting. There is no evidences whatever, in the 
teatineny of the plaintiff's witnesses, tending to show that 
anything occurred from which the defendonte servants could 
possibly hove anticipated thst a wrench of the pesee was 
about to be committed, On the theory of the testimony sub- 
mitted by these witnesses, there "a no opportunity whatever 
for the 4¢fendsnts' servants to cither anticipate or step the 
shooting. The shooting occurred some minutes after Christopules 
had boarded the oar and walked through end out to the front 
platfarm. Om the theory presented by the testimony of the only 
other witness in the case, namely, Christopules, biaseli, the | 
Plaintiff could not recover because the plaintiff's a 
brought the injuries received upon himself, by first attacking 
Ghriatopuloe and threatening his life. The plaintiff exnnot 
imvoke the protection of the carrier's servants sgainst the 
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consequences of hia inteotate's wrongful acts. On either 
theory, therefore, we are of the opinion that thers could 
be no Linbility waier the -chount last referred to. 


The plaintiff in support of the judgwent appealed 
from cites many oseee paseing wpon the Liability of eorriers, 
aa & rémult of negligent conduct of their employees, in 
failing to anticipate or prevent injury to passengers, es 
® result of the conduct of other paesenwers or ceraons. 

It woukd serve no useful purpose te anelysce them, 2s ali 
the facts in this case were anterially different from these 
presented in the enees cited, it is slicred thet in the 
cage at bax it wag at least a question for the jury te 
determine, rhether, wader the evidenos, there tad been any 
a@gligenee preven, ae charged in the declaration, on the 
part of these defendsnts, Vor the reneone we have stated, 
our opinion is te the contrary. There is no evidence in 
the record, shoring or tending to show either thet the dew 
fentante were negligent, in pernitting Ghristepules to enter 
the oar and become & passenger, under 211 the oirmamstances 


fiseclosed, or in persitting a breech of the pexce to be come 
mitted om:the oar. In thet situation we are of the opinion 


that the trial court would have been justified in directing 
&@ Verdict on the ground thst the evidence did not tend to 
establich the cause of setion slleged, 


In thie ease no oconsion ia presented for peasing 
om the credibility of #itnesses or weighing conflicting evi- 
dence, 80 an to determine whether the verdict and judguent 
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were against the manifest weight of the evidence, we 

have werely to deteraine whether, in our opinion, there 

is room for a rensonable ¢ifference of opinion as ts 

proof of the negligence charged, on the whole evidenne, 
considered most favorably for the plaintiff. I Bixigh 

los, SIP Til. 343, our Supreme 
Gourt hag suid that section 120 of the Practice Act, specity~ 
ing thet if any final detercinstion of any case shall be 
made by this oourt, as 4 regult, sholly or im part, of the 
finding of the feots concerning ths watter in controversy 
different from the finding ef the trisl court, it shall be 
the duty of this court to recite the facts es found in its 
fine) order, wie intended oaly to ancly to cases where a 
jury wea waived in the triel eourt by agretment of the 
parties, *or vrhere tried by = jury, the trial court rould 
have been justified in directing « verdict because the 
@videnes did not tend to establish = exus¢e of action, but 
wefused to do so, in ¢ither of which cogea thie court muy 
reverse the judgnent with 2 finding of fact." in the see 
st ter thie court ie detersining the ssuse as * result of our 
finding the facts different from the finding of the trial 
court, in that the trial court conzidered thet the record 
presented some evidence tending to sateblish the feet of 
negligence relied upon by the plaintiff? and that it should, 
therefore, be submitted to the jury (Libby, ¥olleili 4 Libby 
V. Gook, 2322 111. 206) wherees this court is of the con- 
trary opinion. Therefore, under section 190 of the Practice 
act, ae ve wnaieratand the construction of that act, byrour 
®uprese Gourt in the Mirigh case, this court should reverse 
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the judgnent appealed from, with » finding of factes 
Guch will be the order here. 


JUVOMENY ATVENSED WITH A FINDIRG OF FACT. 


O'CONNOR, Pod. AND TAYLOR, J. CoNCHR, 


FIHGING OF PACT: 

We find ag a faot that the defeniante were not 
negligent either in permitting Christapules to become 2 pase~ 
enger upon their car or in permitting = breach of the peace 
to be committed, as alleged in the declaration, 
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CRICAGO LINCOLN CiTB a ps 
a Corperation, : } 936 La et errs 
Plaintiff in Error, 
GRROM TO MURTOIPAL cour? 


OF CHIGAGG, 


Fae 


ORVILiZ &. GHITSR, 
Defendant in Errer. 


GR. JUSTICE BARNES CELIVERED PRY OPINION GY TRE ctnet, 


thie was a fourth clese cave in which the iosues 
wore found egsinst the plaintiff. it was allowed sixty days 
from the date of the judgment, April 3, 1924, in which to files 
a bili of exeertione. Witheut any aitonrity so te do after the 
expiration of thirty deya from the date of the judgnent, 

Lassere worth Geran J. Gteomship Co., 244 Thi. S70) 
the court on May 24, 1924, extended the tine twenty deyo from 
dune 2, 1924, and on July $3 following entered an order that a 
stenographic repert then presented be approved and filed mange 
REO Binge ae of Nay 24, 1924. 

On the ground that the court hed ne power to enter 
such order, defendant in error hae moved that said etencgraphis 
report be stricken from the record, ond that es ne asvigneent of 
error is based on the remnining pert of the record the Judmaent 
be affirmed. Wpon these facts the contention is unaseilable 
and the motion will be aliowed and the judgment below affirmed. 


(Lessers case supra, «nd feople v- Resenwald, 266 111. 948.) 
APVIAMED. 
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236 1.A.623 
APUG PROM MONKOLPAL COURT 
G? SNICAGO, 


WALLEWBERGMR & COMPANY 
Appellee, 


TFRs 


JACOB KATS, 
Appellant. ) 


WR. JUSTICE WANES BELIVERGS "HE GPINTGH OF THR cert. 


Thie appeal is from a judgment fer (128 and conte. 
4m ineemplete copy of the record was filed, end on the seeond day 
of the term thirty days additional time to complete the sume wan 
‘glowed. Appedlent not hoving filed a complete transeript within 
that time apyellee moves to heave the fudyment affirmed. As none 
of the assigments of errer rests upon ithe part of the record 
filed the judgment will be affirmed, and under rection 101 of 
the Preotice act ten per cunt demeges on the asount recovered 
will be allowed. 

ADPIRNED. 


Fiteh, *. 3° ant Gridier, 3., coneer. 





108 = 29107 


PRICK LAQK & STERL GCOKPABY, 
a Corporation, 
Appellee, 


| 2361.4. 623 
vs. 
} 


APPSAL SROM MUNICIPAL COURT 
OF GRICAGG, 
RB. MARK and i, MARK, Ce-parthers, 


Doing Business as 4 BARK & SONS, 
Appellants, 


WR, PROGID FOSTICR KesUNELY 
DELIVARED THe OPINTON GT THY Cova? 


Plaintiff filed ite statemont laimiag damages on 
aecount of an alleged breach of « contract of sale in that 4de- 

. Yendantea failed te furnieh certain sorap iron of the kind con- 
tracted for, Two affidavits of merits filed by defendants vere 
atricken on the ground of imsufficleney. a third affidavit of 
merits was tendered, but the seurt refused to alilew 14 te be 
filed, a default waz entered against defendants for want ef an 
affidevit of merits and juigmant was mtered in favor of the 
Plaintiff for 9895.50, Defendants append, asserting that the 
third affidavit ef serite presented a good defense and that it 
was error for the esurt net to allow them te file it. 

The plaintiff, avpellee here, has moved this eourt 
te strike the bill of excentiona from the record upon the ground 
that it does not purport te be aw atatement of facts an required 
by the provisions of the Kunicipeal Court act. Wa hove heretofore 
denied this xotien fer the reason that thie is an appeal and core 
trolled by section 41 of the Practice Act, chapter 110, and not 
vy the provisione of the Kundeipal Court act relating te write of 
error, Isyagiatem v. U. 5. Casualty bo-, 272 i., 162. 
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It is not necessary for the record to show an order of 
the court that the bill ef exeaptions ba filed, City v. South Park 
Commissioners, 169 111. 3837; East St. jouls v. Vogel, 276 Ill. 490. 

Plaintiff's statement of claim alleged in substance 
that June 20, 1923, it purchased from defendants 100 gross tons short 
rails, five feet and under, at $22 per gross ton, f. o. b. Betten- 
dorf, Iowa, te be delivered within three weeks; material to be sub- 
jeet to and governed by the weights, grading and inspection ef the 
eonsumers receiving the same, and setilewents to be made accordingly; 
that plaintiff had paid te defendants upen the contract $1350.64; 
that short rails five feet and under in the serap iren trade ere 
known as rails free from scale, rust, concrete, cement, and any 
other foreign material; that when the rails in question arrived at 
destination, the rails were found to be covered with heavy seale and 
were rusty and had upon them concrete and cement, end that thereupon 
the Bettendorf Company, the consumer, refused to accept them; that 
when the rails were refused plaintiff notified defendants, whe 
agreed to accept the return of the material and return the money 
paid; that as the ears were at Bettendorf, Iowa, and sar service 
and demurrage chargss accruing, in order to save the material from 
less plaintiff solid it, realizing certain amownts, leaving a balance 
due from plaintiff to defendants, Plaintiff alse claims a loss on 
account of defendants’ failure to ship rails of the kind contracted 
for. 

The affidavit of defense tendered by defendants alleged 
that the serap iren rails described in the contract as short rails 
five feet and under include two distinct kinds of rails, one known 
as "tse" rails and the other as "girder" rails, and that the tee 
rails sell at a higher market price than the girder rails; that at 
the time the contract was entered into plaintiff was told by defend- 


ants that they had neo tee rails but had a supoly of girder rails, 
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and thet it was agreed by and between the partias that the sale 
should be of girder rail« to be delivered to the Bettomdorf Cem 
pany, Bettendorf, Iowa; that defendenta were not advined and 4id 
not know that plaintiff bead contracted with the Bettendorf Company 
to furnish it tee rails; that the girder rails furcished were of 
good merchantable quality and of » grade equal in every regoect te 
the terus of the contract; that the rails wers sot rejectod by the 
Bettendorf Compeny on socwunt of their being an inferier grade and 
quality of girder raila, but solely on the ground that the contrast 
between plaintiff snd it wae fer tee rallies an‘ sot girder valle; 
and that defenduste did net at any time contrset ox agree with 
plaintiff te furnish it “toe rails ot the price of $29 per gress 
ton. The defendants further aecsertea4 that short rails five feet 
and under are not known in the serap iron trace as agray iren realise 
free from seale, rust, cenent, or other fercign material, and esq 
peotally is it true that meh is not the meaning of short valle five 
feet and under known as girder rails, but on the scomtrary it is 
understood in the serap iron trade that girder rails are rot en. 
tirely frae from conorei«, cemant and other foreign materials; 

that the cars delivered sentainead soe4 merchantable girder ratiis in 
@zact compliance with the contract; that by the terms of the cone 
tract the grading amd inspection by the consumer were mpon cendition 
that the property wae the kind of property which the eonsumer had 
purchased and was not intended to operate and govern settienent ex 
cent in case the eoneumer received the character of goods which the 
eonsumer purchased from the plaintiff. Befandanta dented that they 
agreed to accept the return of the material and repay the plaintiff 
the amount of money advanced. Defendants alleged compliance with 
the contract ond that there was a balance due to ii from plaintiftyY, 
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Defendanté’ tendered third affidavit of merits present 
iseues of facet upon which they were entitled to a trial. Beth pledi 
tiff's statement of claim and the affidavit of merits allege that v 
exact kind of rails mentioned in the written memorandwm of exale can 
not be definitely ascertained without parole teatimony, Fisintirr 
alleges that the terns used indicate in the trade a certain kind of 
rail, an¢ thie fe denied by desendants' affidavit, which asserts 
that they include two distinet kinda, nomely, tee ralle ané girder 
rails, 

We hold that the sffidavit of merite tendered by the 
defendants on December 12, 1923, eufficiextly prevented isnuss ef 
fnet which if proven would be o detonve to plaintifi's claim, and 
that it was error for the trial court to refuses to allow it te be 
Tiled, 

The Judguent ie reversed end the cause ie remanded fer 
further procesdinge consietent with vhet we have said in this ope 
inion. 

REVERSED AKG) REMANDED, 


Betehett and Johnetan, J7,, someur. 








YeOTA, yh ee ir F q i 
SS RUN AY SUMING wei oA Ct te Rhee hy |) yeah j 
YAS ey " Ai « ttt ag ast OMY | eT) ‘hy ny 
P a \ : wine? 
’ i ‘ r a i eA Cae 
Ps one eee 
PMs hhh a Ms We MORNE Sea Re RL eM weit! aA De a 





142 e [9282 


2361.4. 62d 


APPRAL FROM MONICIPAL GOnRT 


LOUIS BORDON SEY, 
Agpellesr, 


ve, 


MOHRIS BERNER, 
Appellant. 


OF CHICAGO, 


BR, PRASLDING FUSTIGN MesuRELY 
DALIVERES THS OPINIGH OF THE COURT, 


Plaintiff’, wringing avit for seal estate broker's 
commissions, upom trial hed a verdict and fudgeont fer $91,900. 
There have been twe triais with the same reset, 

it was sufficiently established by the evidence that 
plaintiff, a licensed real estate broker, in Febroery, 1950, cslled 
at defendant's hewe, 3590022 Youglae bowlevard, in Chicags, amd in- 
quired if defendant's building was for sale, amd wae told that it 
was at the price of $37,006, $10,000 in eash, the assuaption of a 
first werteage of 918,000, and the balance ef 20,0°° secured by a 
second mortgage. Defendant further esid that if plaintiff would 
procure a purchaser at this price and on theee terme he waul4é pay 
plaintiff $1,000 ae commission. Plaintiff oot? that he bed a curtomer 
who was lecking for gowcthing wultasie to buy. Thereafter plaiatiff 
went to Sam Sehueider and Are, Gebmeider ord snbnitted the property 
to them at the price and an the terme given by defendant. They vere 
favorably impressed and went with plaintiff and exmsined the building 
amd decided te buy it at the price stated, An anpointocnt was made 
te go te the office of defendant to sign « contract. At the ap- 
pointed time Gam Schneider, with a buxinese partner and olaintiff, 
¢alled at defendant's house, Schneider bringing with him §1,00¢ 
in currency as earnest money. Defeniant was informed that Sehneider 


had come te enter inte o contract for the purchase of the property 
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and had brought $1,000 with bim ae a depooit, ew defendant had 
theretefere instructed the plaintiff. Defendant stated that these 
terms were satisfactory, and he and Johneider agrecd to enter inte 
a written contract. Gehneider started to esli fer his luwvyer te 
eome to the house to prepare a written sontract, when defendant 
waddenly told Schneider that he had changed hig mind about the 
price, that he wanted $40,000 for the property instead of 337,000, 
Sehneidar replied that he had come to buy the property fer 947,000 
ae had been arreed. There was some oreoment ever the meatier bet 
defentent insiated mon the teereased erie, Ashusider went away, 
Yeon plaintiff vecinding acfendant of tha agree: sereiasion of 
$2,000 if = purchaser at $57,000 wns profuced, plaintitf vas teld 
wy defendant that he would have to sue deferjant for the commiaeion. 
Plaintiff's statement of claim alleges that the parties 
intending to buy the property were Sam Gehneider ani hie wife, beck, 
and defendant urges that there is a woterial variance tn that tha 
@vidence fails to show that the wife intended to purebase. There 
are two complete anewers to this: (1) Yhe reeerd ‘allie to shew 
that defendant made any objection woom the trial won the growd 
of variance, and is rairing thin point for the first tine mpon 
review. Fibl v. Sprinefield Consolidated Sy. Co., 229 Ill. Ape. 
886; Rugtoka v. ley, 407 011. App. S26: Kizrn vy. © Journ. Ss, 
195 232, App. 197. (8) ‘The ovitence showa that both Mr. sani Bes. 


Ef Lp 4 





Sehneider were wuying the property. So there wee in Tust ne rardence 
vetween the allegetion of the etatement qf claim ant the evidence. 

Xt fe anid that platetife failed te prowe that Kr. and 
liye, Schneider were finenclally able to buy the groperty, The rveeerd 
shore thet the defendant's atiorney ebiseted to quesiieonn put te 
the witness Schneider touehing bis financial means, Questions as 
to whether Schneider owned any property were objeete’ to aa lemt~ 


terial and the objection was curtained. These questions were wl? 
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competent as touching the point of the prepesed purchaser's ability 
to carry eut hie cortract. Furthermore, the rejection by defendant 
of the proposed sale waa net won the ground thet the Sekneiders 
were net financially able to buy, but beemuse defendant demanded an 
increased price. Pusey v. Vathand, 224 111, App. 35, ie preeisely 
in point, where the court held, under similar clrewastenees, that 
whether the proposed purchaser was able to purchase was « question 
of fact, wd "that plaintiff was mot bound te go inte the details 
of the financial aendition and resources of the proposed purchaser 
in chief, though he could wave dene so, atid these were proper mat- 
ters for crosa-¢xamination. Defendant, having preverted plaineif? 
from obtaining an answer to that direct question, canoe: new cone 
Plain that the proof it salled for is lneking. Foeliett v. tahingis 
Cent. K. Co., 200 DLA. Ape. 285, aad cases aited on wy. 292." See alae 
Prijlips v. Bowhower, 203 11. Ayo, SU; Smdth v. Keeler, 92 T1i, App. 
967; Zarrell, v. Almgren, 711 Til, Aop. 84, 

The evidence thers that Yr, Sehmieider was a partner in 
& mereantile bueinees in Chienge and thet he amd his wife hed property 
mma money. 

The judgment is sffirmed, 

AYPT RRED, 


Matchett and Jobneton, JJ., eoriour, 
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CLARA COWAR 2o6T A, 6023 


*appellen, 
APPEAL FROM SUPERIGR COURT < 
v8. 
OF OCOOR COURTY, 
YELLOY CAB COMPARY, & 
Corporstion, 
"appellant, 


BR, PHEGTIDIES JUSTICN BesUARLY 
DMLIVERRD THE GPLIALON OY THA COUAT, 


Piaintiff claims that wile on the eidewsik at the nerth 
west cerner of Dearborn and Monroe streets in Chicage, she vas struck 
and injured by a @ub belonging to and operated by defendont. She 
brought suit te recover damages fer the injuries and wron trial hod 
a Verdict for $12,606, Defendant apeemiz from the Judgment thereon. 

The firet esent of the deglaration eherged negligent 
eperetion of the cab so that it ram inte smi coliided with pinine 
tiff. The seeend comt charger that ¢efendant negilrcentiy eperated 
the eab im failing te keep a creper Loskeut oc as to have discoversd 
Plaintiff ween the etreet. 

The oveurrence was about six e'eleck in the evening ef 
Beverber 29, 1922. #ilsintif? was walking alone eastward on the 
sidewalk on the north side ef Aenroe street approaching Dearborn 
atreet. hen she reached Dearborn she waited at the eormeroon the 
sidewalk for « street ear sowing from the nerth oo Dearborn te turn 
west late kignroe etreet. I¢ was during the rush hour anf sany 
prople were then on the sidewalk. The traffie sas controlled by 
traffic officere giving sigmais, When the signal fer the north and 
south traffie on Dearbers to preeecd had teem given, the street car 
turned arcund the cerner westerly into Monroe and the front part 
of the ea’ im cuewtion (a "Yellow cab") came up onto the sidewalk at 


er near the piace “here elointiff was standing. She claims the ab 
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etruck her but defandent disputes thie, claiming that she was 
knocked down by the overhang of w trailer attached to the street 
ear, going around the ecerner, She was picked wo ond taken te a 
heepital and the preef tended to show that che auffered « fraece 
ture of the neek of the left fowur, 

Plaintiff’, wider the first cowt of the declaration, 
attempted to prove that defendant's cab owns from the nerth on 
Dearborn and ram slongside of the atrest cur, between it and the 
west sidewalk; that when the street car turned westerly inte Xenme 
the chauffeur,in order to avoid selliiding with the street car, 
turned hie cab westerly and ran the frent part of it onte the 
sidewalk, striking the plaintiff. Defendant's version ef the 
accldent wae that the cab came from the north om Dearbern and 
stopped with the traffic rnerth of Honroe, weet of the street car 
tracks; thet @ etreet car aleo cane on Deariorm atreat frau the 
Rorth and stepped @ast of the cab, When the signal for the nerth 
and south traffie on Desarbern te wove had been given amd the 
etrect car started to turm arcund the serncr inte Konree, the 
cab did not start because the etreet car blocked ite way. The 
Gab wae standing a sufficient dietance from the street cur to 
porcit it te turm witheut cnacimg in contact with the gab, and 
the car did tux around the corner withowt touching the ost. 
Trailers attached to street cars had reeently been put in opera. 
tion and ome wae attached to thie street cur. The chauffeur of 
the cab hed never seen a street car with a trailer come around 
that corner prior to that time and he did net knew thet a trailer 
was attached to the street car on this cecasten ae he was waiting 
for it te make the turn. ‘thie trailer had @ greater overhang than 
had the street car, so that ae it followed the etre¢t car in making 
the turn it came in oomtact with the gab and pushediite front end 


up onto the sidewalk, Defendant claime that the cab did net teuch 
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plaintif?, but that she oame in contact: with the side of the 
trailer as 1¢ went arcund the sernor and overlapped the sidewalk. 
We hold that plaintiff falied suffietently te prove 
that the cab was negligamtily operated aid rum so ag te wtrike 
plaintiff and that the greater weight ef the evidende tends te 
evpreet defendant's theory ef the acgident with reference to what 
eaused the front wheels of the cab te go opon the sidewalk. Gix 
witnesses, including plaintiff, testified fer vlalnmtiff ae toe the 
occurrence, ene of them undertesk te teatify az fo what cansed 
the cab te geo woen the sidewalk, I¢ wae firet seem by all, ox 
cept two, just ae it vas coming up onts the sidewalk. ‘These twe 
were a kr, Pemovich, whe wae knocked down by the cab, and hie 
daughter; they teetified that «hen they firat saw the cab it wae 
on Dearhora street coming pouth at a distance of about 100 feet 
from Konroe, but that from thie polat they did net notice it agein 
wntil it started to come wo om the sidewslk, ‘here was a lack ef 
any testimony that the sar was rum onte the sidewsik by the whouf~ 
feur. To eupvert defendant '« version of the eeeurrence the chant. 
feur testified that he stepped his eab alorigside the strest car and 
stood still te let it ge by; that the street oar went arownd the 
curve but ac the trailer made the turm it gushed the enb along up 
emte the sidewalk; that he wae acqueinted with that eormer and was 
femilier with the traffic there, and thie wae the firet time he 
had ever seen a trailer on that street or going arowrd the corner, 
Tyo other seourrencs witnesses, avgarentiy diaintereated, teetified 
that they were etenting on this corner and saw the trailer an it 
Game nlensg push the cab up otc the sidewalk. Yhese wlinesses 
testified positively that the cab did mot start when the traffie 
Signal wae given but was standing #tili when struek by the trailer. 
Gne of these vitnesses testified that she was atanding clese te the 


@ab and that the front street car psesed it ell right, "and then 
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the trailer came alomg ani the cab was ct « atwidetila ond it got 
hit.® Gther witnesses testified that the use of the trailers at 
this comer was of recent ccourrence, and that they overhung the 
sidewnlk more than the wireet care dids 

Veen this record we sold that the verdict 4s manifestly 
againet the weight of the evidence and that the fudwment showkd not 
etand. 

I¢t is a costroverted question of fuet as to whether 
Plaintiff was struek by the cab or by the trailer. This in a olese 
question and there te a direet confilet of testimony un thie geint, 

One of the witnesses, Or. Bugdadi, was peraitted, over 
objection, to testify ae to the injuries of the plaintiff besed 
wpen whet he found ond frem jersy pletures. These slleged leray 
pictures were never in evidence, wid the sotien to strike his state 
ment based on them shoul’ have been allowed. 

It was ales errer te pereit the dovter te refresh his 
recollections from a memorandum as to the number of visits he made 
and the mumber of treatmente he guve glaintiff «here it was shew 
that the saenrandum wap as bili which hs rendered for services and 
made out shortly before the trial. The memorandum was mot an er~ 
igimal entry made ot the time of the happetings, and hie testimony 
based thereon should have been stricken out. Borrance v. Dearbarn 
Pover Ce., 233 T1l., 384. 

Gertain Leray films were intreduced in evidenes without 
eroper identification, Se witness tostified that there vase anything 
on the filmeby which it eoulé be teld thet they were pietures taken 
ef plaintiff. The proper way te qualify ray pletures for adeisesion 
as evidence is given im Stevens v. Lilineis Gentral “.R.ce,., 306 1h. 


ave, 
Be aleo held that woon the record before uo the jury 
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should have been inetructed that there vas no evidence fairiy 
tending te support the sharge ef mawlivonce in failing to keep 
& proper leckeut, as stated in the second cowit of piaintite's 
amended declaration, 
Yor the reasons ahowe given, the fudgaent ie reversed 
ond the gauge is rewanded, 
REVERSED AMD RABARNED, 


Batechett, J., ceneurs and Johaata, 7., took me part. 
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in the matter of the estate 
ef MARIA D. BUDDING TON 


eo deceuned, 
( APPRAL FROM 

MARGARET H. LANDER g 

Appelieo, CIRGOLT COURT OF 

VBe COOK COUNTY. 

NATHANIEL MB, JONSS, executor } 
of the estate of Muria D. 
Baddington, deceased, 

Appeliont. 


MA, PRESIDING GWUOTICR FETCH 
DELIVERED THE OPINIGN OF THS COURT. 


By this appeal, Hnthandel HN. Jones, as exceuter of 
the loat will and testement of Karia DB. Buddington, deceased, 
seeks te reverse a judgment of the Cirowit Court direvting bin 
to pay, in due course of administration, to Margaret H. Larder, 
hereinafter called the plaintiff, the oum of $2108.32, Flaine 
tiff's eleaim was for "domestic services, mreaing, eare of garden, 
premises, commercial tusiness «0 agent, and as onmpanian to and 
for® the testatrix during the lest five years of her life, 

The testetrix was « widow, and at the time of hor 
death, in Jomary, 1921, was over eighty years of age. During 
the Last fifteen months of her life, she lived in « teneream 
house on Kedvele avenue, in Uhicage, for which she padd 16,000 
im September, 1919. Besides this property, she left persone) 
property valued at approximately $20,000, Her nearest relatives 
were three gronddsughters ond the deughter ef her deceored grande 
0m, none of whom lived with her. By her lest will ond testament, 
made six months before her death, she gave to these relatives 
Legacies aggregating $5,000, gave $500 to « friend, gave te the 
Plaintiff (whem she ecalied in the will her “faithful friend end 
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helper") $3600 and all the houschold furniture ond personal cereate) 


CHE 


(ene 





a 


BSD A Of 


RAR eras, 
. Se Re Rem 
















PRIM BONG ath. ope | 


ere UR cirereans, ee 


é 


«SH air ww yorerte at eta oe 
















§O wermeeKe an ears .e Eelmndint ,lawgyn axe « Se ana 
_breoeteb .medyetbet 3 sh to Inomebqed ame thw teak - 
ike SAAD RNEE HHS HemneD adh IO Som, a oOeT SO ale 
es greived .M doses  j,aeddasadetiou te crteen da at ad ; 
ee 
| ae reny, i orca aaedown yasekrto eke voiusn tl eal ikses oat : 
ee We mokaacgues se hens ott as” Wp ene Ente : 


. Mes Be oaks ot fa hee pidite « ik eal ‘ani 
eke ete Ber wane ‘ehalsths ir Hee siete shinee oe ott vf 
a mh fawal ost <OUtL cot We avian ston KR Jee bad 
(OO, ALN Ake ewe dekte to? ,eyeelstd cf comes otavbiot Mm damm 
- heemekog a0 ante pettoneng Rate enodmed  .eHEE veodinot ca He 
hewkon Suorawe Te 600,089 ‘ohtabardecome be) Pat weveenng 
ade: a , bovoemob vod ke CAM Mapst Rute Kate aed aby ROD y eee wer 
itomebnae heen CEke tank wok ei ox ditty Sorell weite bo ome ton 
ee ee 
18 orm state 6 st OOK} orm 4 20BLEE daRboinetie oakonnok i 
tem hee Lita Rak week Lily wath wk boa Ko nate. me | vrasnbete 
famporeg foo: aust ies? biedivewed a Che baa ee 














2 Qe 


in her homestead, and “all the chickens on sndd place," and 
bequeathed the residue of her entate to Nathaniel M. Jones, as 
trustee, "to organise, conduct and support » Bible school, te 
ve known as The Suddingteon Memoriel Bible ‘chool,” te which, 
when incerparated, such residue wan to be transferred. 

The husband of the testatrix died in 1925, Uhe then 
lived in « nin-room house on Indiana oveme, adjoining which 
there was @ garden covering about fifty by sixty fect of ground. 
Yor fifteen years, or mere, prior te vr. Puddington's death, 
plaintiff was employed ac a demectic in the buddineten family, 
consisting of Hr, end Mrs. Buddingten. After hie death, she ree 
mained with Mrs. Buddingten in the same copasity, and opparentiy 
did e211 the housework ani the house-oleoming, uttended to the fure 
nage end the garden, end after the romeval to Kedyale aveme, 
looked after the chickens “en the ploce.* From the credits shown 
on the plaintiff's claim, it would eppour that she woe paid for 
her work about fiftecn doliere » month and her bourde 

im the summer of 191° re, Puddingten “fel. down the 
back steps” and was in bed far two weeks with an injured hip. 
During that time and the following convalescence, plainti’? was 
her only murse. uring the last yeur of her life, the testatrix 
suffered from an infection above the eye, which requisved frequent 
dressing. This was dome by the plisintiff. Newt of the time 
during that year the testatrix wie confined t6 the house and a 
large port of that time to her bedreom. There is some evidence 
tending to prove that eon several ocessions, the testatrix eaid 
that she intenied te rewerd the plaintiff for her care and ettention 
wy “remenboring hex in her will.” ‘we of plaintiff's witnesses 
testified that Mrs. Suddingten promised them also ta remember 
them in her will fer services they had performed, Wut failed to 
keep her promise, Gne of these witnesses testifie fyrther that 
in November, 1920, the testatrix told him “she hed left" the 
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plaintiff $10,000. This was several months ofter her will wae 
made Leaving plaintiff $3000 snd the household effests ond the 
chickens. 

Mrs. Puddington's will wor admitted te probate in 
Pebruary, 19221. “oon after, plaintiff ealled at the office of 
the executer ond said she theught abe ought te be paid something 
more thon the legacy of {3000 for the services she had rondered te 
the deceased, The executer teld her she could file « eleim against 
the estate and 4f she thought she vas entitled te anything more, 
she should have a claim prepered ami filed. A few doys leter, 
plaintiff presented toe the executer om itemized cleim for services 
Fendered to the testatrix during the lmet five years of her life, 
at the rate of from thirty to fifty dellare » week, segregeting 
$9245, wyon which was credited $524 as cash received by her during 
that time, leaving « balence of 4421. The executor told her the 
bAll wae unressonable, thet he ceuld not appreve if and that he 
thought the court would mot allew it; tat he fimsliy seid he would 
take the matter up with the residucry legatees, the trustees of 
the Bible echeol, ‘This he did, and the trustecs recommended that 
be appreve the claim for $5,000, or for $4,000 with the use of the 
homestead for one year ot a rental ef $1000. This being reported 
te the plaintiff, she agreed to accept 95,000, payable $4100 when 
the estate was settled, and $900 in rent of the homestead fer one 
year, and the exccuter agree( to appreve her claim te the amount 
ef $5,000, on that basis, A written agreement to that effect wes 
prepared by the executer and aigned by the plaintiff, who also 
signed » lease of the homestead fer one year. Under this ogrece 
ment, plaintiff remained in possession of the homestead for the 
year mentioned, and «at the end of the year, the estate not being 
settled, she signed a icose for another your and remained there 
that year without paying rent for cither yeur. 

Acting upon the settlement agreement thus made, the 
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executer endorsed on the beek of the claim plaintiff had left 
with him the entry of his sppesrence as executor and his son- 
sent to the aliowsnee of the cleim for $5,000. It was then 
filed in the Probate Caurt. ‘hen it was renched on the onll 
of the claim docket, the judge of thet court directed the clerk 
te "enter judgment fer $6,000," tut thrench seme mistake of tthe 
clerk, an order was entered allewing the claim fer the full 
amount, The plaintiff diseovered thie fact before the executor 
4id and then said she was going te demand the full omeunt regarde 
less of her agreement, whereupon the executor filed « petitien in 
the Prabate Court to reduce the judgment te $5,000 in uacerdance 
with their agreement. The judgement wae set aeide ond the e¢laim 
set for hearing. Thereupon the plaintiff filed an omended elaim 
inerensing the anount claimed to 611,922.50, based unen a weekly 
sharge for hor services of from forty-five to sixty doliara a 
week, and an additional item ef $600 fer « commission fer scolling 
a patent owned by the deceaued. Im due course the matter wan 
heard in the Probate Court and an order woo then entered allowing 
the slaim fer $5,000, leas j1800, the «nownt ef rent whieh hed 
acernued from the plaintiff's ecoupsaney ef the hameetesd oF the daw 
sensed for twe years. Yrem this order plaintiff appealed te the 
Cireult Court, where the case was tried de noyn before the court 
end a jury. The reserd recites that *the jury first presented 
a verdict for 911,922.50, in open court and the court refused te 
ageept £t wnlese o deduction of $5,000 was made an scoount of the 
Legacy paid te anid claimant under the terms of the will, and 
thereupon the emount of the verdict was changed from §41,92%,50 
to $6922.50 snd the verdict received amd filed.” pen the motion 
fer a new trial the plaintiff remitted $724.18, “being interest 
deducted," and a judgment was entered for the remainder. 

It is sentended by counsel] for the executor that the 
instructiona civen were confusing, sontradictory smd misleoding. 
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After a careful conoideration of these instructions in the light 
of the facts a5 hereinebove «et forth, we are of the opinion that 
the contention mist be matained, 

Several of plaintiff's inxtrnctions direct » verdiet 
for the plaintiff if the fury believe, from the evidence, that 
the facts are os therein set forth, end they omit «ll reference 
to the evidence concerning the agreement made by the plaintiff to 
accept 95,000 in lieu of her cloime 

By the first inatruction given on benalf of the plein- 
tiff, the jury were told thet in considering the plaintiff's 
Gleim they were “to consider the amended claim only;* and wy the 
third instruction they were told that the gefondent admitted *the 
validity of thie claim’ and thet their duties «ere *confined to 
a finding as te the value of the sorvices” of sleintif? *in 
@eliers end eents,." Prem these instructions the jury might well 
understand that the acremment made by the plaintiff te settle 
her olaim for $5,000 was net te be *sonsidered,” since 2% had ne 
reference vhatevar te the gyonied cinim. Moreover, the evidences 
dess not shew that the executor admitted “the volidity® of the 
mented cleim, It devs show that he omitted thet the plaintiff 
wae “g good, conceclentious person,” eho faithfully performed ail 
the domestic services che claimed to have performed; bet thin is 
fsr from an admission thet her smended cleim wie s “valid" cleim. 
Throughout the cave the exeouter insisted that the first claim 
was the only claim that had eny validity end thet it waa settled 
by the agreement of the parties. Morcever, the amended eleim 
containe an item of 2600 for services performed in sellirx e 
potent. There is ne evidenee whatever thet the plaintiff had 
anything to do with the wale of the petent, en there ic nothing 
in the recerd to show thet the exceuter meade any sdwiecion of 
the validity ef thet atem. 
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Several of plaintiff's inetructions direct a verdiat 
for the plaintiff if the fury believe from the evidence thet 
the testatrix promised te pay the piainti’? 00,000 fer her ser- 
Vices, This action, sltheugh tried de novo im the Cireudt Court, 
ie, nevertheless, bused wolely upon the claims made and filed in 
the Probate Sourt; ami neither of the alaime so filed mentions any 
alieged promice of the testatrix to pey ony ouch sum. Both elaine 
are itemized on the besic of a | m poruit for the services 
mentioned, and there io no cleim upon omy special or express cone 
treet to psy 910,000, Shile it ie true thet no formal plesdings 


ere required in cosee of thie cheracter, yet « Claimamt,cither in 





the Probete or in the Cireuit Court on apperd, cennet be permitted 
to file « slaim eageinst «m setate taved upom the vreuserebhe velve 
of serviess performed end then recover, without emendment, on 
preef of an exprese contract to pay = epecific eum for much sere 
Vices, regardless of the reasoneble veiue thereef., “uch instructions 
ehould net have been given. The evidence regarding the alleged 
Promises to “remexber® the plaintiff to the extent of 220,000 on 
the will of the tectatrix wes admicrible in the ehsence of any 
elaim beeed vpen such premise only fer the purrore of showine 
there was on intention on the port of the teetatrix te pey the 
plaintiff semethine more fer her scorvicea then she had received 
and thereby furnish ea beanie fer the sllowmnee of s cleim for the 
reosenable value of euch services. 

The exceuter offered an instruction, shich the ceurt 
refused, to the effect thant if they believed frem the evidence 
that the plaintiff made the settlement agreement above referred 
to and exeeuted a leane for the homectent promises for ome year, 
and thet "“ewinie to litigation the extate was net settied® before 
the end of that yeur, ond thet she then exeented « new lease for 
emether yerr at the come rental, and thet she sceupied the 
premines during the time covered by beth such leases, then the 
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jury should find that plaintiff is net entiticd te any more than 
$5,000, less $1000 for two yesrs! rent, or the net oum of $3200. 

In liew of so much of thet instruction as was good and applicable 
te the facts, the court of its own motion gave om inotruction 
telling the jury that if the jury belioved from the evidence that 
on April 11, 1921, the plaintiff freely and voluntarily entered 
inte a written sgreement with the executer te adjust her clakm, 
for the sum ef $4100 in cash, payable at about the ond of one 
year from that date, and that in addition therete the plaintiff 
was te have the use of the home by lease fer the peried ef one 
year, and in addition wae to heave the legacy and bequests men« 
tioned in the wili, then "the jury are instructed to find the 
ieswes fer the claiment ond assess her damages at the sum of $4100 
with interest on said wm «t the vate of five per cent per arrum 
from April 11, 1922." Plaintiff's counse] deca mot contend in 
this court thet thie instruction wae not a good instruction spplieable 
te the facts of this cause, and we have been uneble to find amy evie 
dence in the recerd tending to prove thst such sgreoment was net freee 
ly and voluntarily entered inte by the plaintiff or thet she was in 
aly memer deceived ar misled thereby. If the jury had followed 
this instruction, as they clearly shauld have dons, the verdict 
would have been for a sum in the neighborhocd ef 94400. “ithont 
discuseing in detail the evidenee regarding the valine ef pisin« 
tiff'a services, we mey add thet in our opinion the preponderanee 
ef the evidence does not justify = verdict of mere than that 
amount, in eny event. The court very preperly, we think, in- 
structed the jury that they had no right to take inte considerstion 
amy lease or occupancy of the Buddington bomestesd from april, 
1922, to 1923, fer the reason thet the rent for that peried was 
Covered by a seperate agreement ond belongs not te the executor, 

as euch, but to the trustees of the Bible echsol, to whem the 
property was directed to be turned ever by the terms of the will. 
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As we understand the evidence the trustecs consented to the 
agreement ef April 11, 1923, and sutherised the exemter te 
apply the fivet yeer's rent in part settlement of plaintat?'s 
claim, 

Wadle the errors we have indicated ere ouch as te 
wequire the judguent to be reversed, we area dixpased to permdt 
the partiss to make an end of thie centreversy Af they choose 
te de 80, ond therefore, if the plaintiff? aheli fhle im the 
office of the clerk ef this court, within fifteen dayn from the 
date ef the filing of this opinion, a remiittitar of 211 of the 
judgment in exdeus of $4635 (which includes interest on 34100 
at five per eent pot munum fvem April 11, 1922), omd.if, within 
the same time, the cxoouter shell file ig the clerk's office an 
agveement to waive amy errer there may be in affirming tha judge 
ment for that amount, the judgmont will be «ffinaed for $4635, 
etherwiue the judgment whii be reversed and the asuse remanded 
fer » new trial. 

AVETRUTD LF REMETCETUR AWD WAIVER Be PILED; 
OTHERWISE REVERSED AND AMMANDED, 


Geynes and Gridley, JJe, concurs 
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CYRAHA F, "ost 


Rees APRUAL FROM 
ve. SHPBATON comes, 
CHtcade Oey RATELY f cox comer. 
Ow. ey al, 
fnefendrmte). 
GHARLES NM. THOMAS » 


Apne Liante j 


Wie PRESTONNG JUeTiCe FITCH 
DELIVSAED THE OFEVTIOH OF THE COUR, 


Thie d6 anethor npres2 from the some fjucgeent that ta 
esneidered in the cuss of Bums ve Ghiheage Jity Bad 
St the, ten, No, 29270, in which an opinion ic handed down at 
the asme time this opinien i2 filed. iin mich ether append, the 
gedgqmemt wae reverse? om¢ the couse remanded For errore affect 
iug pregadiciolly the rights of the «trent crailoay componier, 
wee vere defenionts; and eince tae judgesat ie a undt and ie ree 
versed ond remended in thet cage, At follevs thst the some order 
wast be mado im this cxse, Therofeve, for the reasons stated 
dm that opinion, one thes farther soavon that the Jrdgment is an 
entiyaty, the erdcr im this cause will bo thet the Judgment is 
Peversed and the ccuse remancod fer a new trial. 

BEVIRSED AND SuMAGDND, 





Barmes end Uricley, JJ., concur. 
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DAVID LEVY et ale, 


Appellees, APPRAL PACH WUMICIPAL 


) 

cCouar oF cnrcage, 
Fee 
3 
} 
} 
: 
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Ge Me BANDUR ot ale, trading 
as The Demdur Noter Car Use, 
Appellanta. 
MR, PASGEDING GUUTICe PITCH 
DSLIVSASD THE OPINION OF THE COURT. 


This is an appeal frem « judgment im fercibi« detainer 
fey peasescion of a gurage end mutomebile salesroom which defent+ 
ante occupied under a leese mode while the budiding wes under come 
atruction. 

the lease demises the prewisesn for « term beginning 
Mareh 1, 1045, and ending April %, 1928, ot « rental ef $900 « 
month fer the first tvo months, and #1200 « month thereafter, 
payable “in «dvanee on the 15th day" ef cach month, with a 
provise that if the premises shall not be "ready fer eccupaney* 
Dofore March 15, 1925, then lessese may take possexcion «t any 
time when the premises are “ready for eccupency,” and in ouch 
eace “the payment of rent * * * sheli commence on the 15th day 
ef the month following the day the seid premises became ready 
for eaoupency.” The term *ready far ocoupuney" is defined by the 
lease as follows: ‘It is understood thet endd premises will be 
ready fer occupancy when the painting is completed and ateam and 
hot wnter in provided for ond electric lights sre inetelied.* 

the iesve further requires the lessees te deposit 
with the lessers the mm of $2500 in specified installments, 
which sum ic te be retained by the Lessors “no on evidenes of 


4 
4 
\ 
& 
% 
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geod fadth on the part of the lessees for the full term of this 
lease,” and which, with accumilated interest ot the rate of 
eeven per cent per amwm, is to be apolied by the leavers “for 
the last wonths of the term herein oreated,” provided the lessees 
absll have performed all the covenants and conditions of the Leane; 
wat af the lessees should full te de so, “ex to pormdt « breoeh 
ef any of the seid covenents or conditions,” them Lessors ora to 
retain ouch deposit “or omy pert ef oid cum othll reesinine weed 
e@ vont by said lessees,” ae liqwidates domages for ouch breach or 
violation, 

it appears frem the evideree tht the ildime so leased 
wae mot fuliy sempicted untdl shewi August 1, 1925. The vleime 
tiffs! evidence tends to prove the! dufendamte moved inte the 
premises on that dey. One of the defendants tentified that the 
firet outomobiles were moved im om sugust 11, 1993. On thet day, 
oy » week inter, a payment of $2500 woo wade, of which 4% wee undere 
steod that 9906 was fer the first month's rent ond the somadnder 
was am installment of the 42550 rerxulred by the lcase t be dee 
posited cs security. At the time thie payment wae made, a type~ 
written mexerendum, prepered by the defendants wae prevented to 
plaintiffs’ fer their signatures, reciting ch payment and 
specifying a masber of change: on’ edditionsa te be mode within 
thivty devs, Ali the perties, beth plaintiffs am@ (efendanta, 
met in the tmdiding im ainstion at the! téme where thase matters 
were disqussed, Bemy of the typevrition parograghs in the list 
were cresecd gut with pom and ink ty the pledntiffs' attorney, then 
présent, whe alee werete inte the memoranchen a statement te the 
effeet that 3900 ef the onount then paid was to apply os rental ef 
the promizes “srom Augast Lith, 1925, to and ineluding “eptexber 
L4th, 1923." There were coveral copies of this meonmerantm, and 
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these which were retained by the leosors contained the imter- 
lineation quoted. Ome copy, signed by one of the plnintiffs 
ond retained by the lessees, 416 net contain this interlinestion, 

The eontreversy between the perties turns upon the 
question whether, under the terme of the leasy ond the octe ef the 
parties above stated, the $900 paid in sumust, 1923, ma due ond 
payable on August 15, 1923, or was due deptember 15, 1923, Pisin 
tiffn alaie the building wes not only ‘ready for sconpancy,” aa 
thet term is used in the lenve, Wet woe im fret ocoupied by dufente 
ante before auguet 15, 1925, while the dcfendents claim it wee net 
*ready fer ocoupuicy” until about » month later. Ween this isene 
there wav a fury trial and mich conflicting evidence, «after a 
etudy of the evidence contained im the reserd, w are uneble te 
sey that the verdict ef the jury in faver of the plaintiffs ta 
manifoutly sgeimet the weight of the evidence. Flaintiffat thoery 
is wll supperted by the evidente, while the icfonienta’ theory ids 
met. Defendentse' theery vests in lurge part upon the sgreasent 
dated signet 11, 1925, bit the work thereim epecified spyeare te 
be additionel work, neat included im the criginel contract, apparente 
ly conxed or exected from the plaintiffs im return fer the prempt 
payment of the rent then due and payable. 

It de sentendec thet becouse plaintiffs het on deposit 
wader the terms of the lesve sufficient of defendants’ meney ta pey 
twe sonths’ rent there could be mo defeult untél the depesdt was 
exhousted, We think this contention ic without merkt, Xt devs net 
Clearly appesx just how mich woe in fact so depenited by defendente. 
Mat if it be aseumed that the deposit vse sufficient to pay the 
second month's rent if applied te thet purpess, such am application 
Of the deposit would be contrary to the express terme of the lense 
wegording the seme, It was te be retained as security for the pay- 
ment of the rent “fer the last months of the term," whieh was for 
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five years. If plaintiffs could be required to spply it wpon 

a defomlt in the payment of the rent for the second or third 
month of the term, then there could be me breach an account of 

the non-payment of ouch rent ao long ss the deposit was mfficient 
te cover the amount them dwe; and Af the depanit should be tines 
applied then &t could not be retained by the lescors "fer the fuli 
term of the lence,” mor applied te the payment of “the last menthe® 
of such term, av the lease requires. “uch « sonetruction af the 
provision in qgiestion would defeat the purpese of the required 
deposit end the intention ef the partdes, os show by the Rane 
guage of sugh previsien. Whether the smount se deposited may be 
retained by the leavers “as Mawidsted damages” da o question met 
prevented by this appeal, end in not decided. 

. Defendants’ counsel further contend thet the remarks of 
Plaintiffa’ counsel during the tried were pregudicisl., The ree 
marke quoted im the briefs were highly improper, and pleintifrs! 
equmeel wee very properly sharply repreved by the trdak gucee for 
making them, Dut we sre unable to see how such rewiarke could pre 
fudice the defendants" esse. They would naturally tem te lout the 
plaintiffe’ ease rather then tot of the defendonts. 

Vinding no reversible errer in the record, the judgment 
is affirmed. 
AUTTRRED 


Barnes ond Gridley, J7., eontur. 
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TRIPHAN, Guardien 
ef the estate of SYAIL THIPHAS, 


} 
) APPRAL FROM 
® minors ) 
Appellee, CIRCUIT CoYRT, 
Vis took cowry. 
PSOPLES PUAL SUPPLY COMPANY, } 
& Gorporstion, 
Appellant. 


MA, PAYSIVING FUVTIGC. FETCH 
DELIVERED THR OPINION OF THE COURT. 


 $nie de on appeal from a fedgment fer $55,000 obtained 
by plaintiff oa the guardian of “Sybil Triphen, « minor, for pere 
somal injuries sustained by vaid miner shen she was run ever by 
& heavy moter truck opersted by « servant of the defendant. 

The sceident happened on Sunday, September 5, 1925, 
avout 6:30 FP, M., at the corner of 64rd and May atreets, Chicago. 
63rd street rune east and weet end ie « clessly buditeup business 
etrest sixtyesix feet in width, upon «hich there is «2 daubhe Line 
ef atreet ger tracks. Mey etrect runs north amd south, ereseing 
63ra street, ond is alse sixtyesix fect in width. The rostway 
ef 6ird street between the curbeteones is forty-two feet in width. 
The roadway on May street st the crosewelk on the north side of 
Gard etrect is thirtyssix feet wide, Plaintiff's ward, in company 
with four ether girls, all about sixteon years of ege, was walle 
ing weet on the morth side of Gind street and cressing Mey etrert. 
A few moments before the eccident one of defeniont's d4rivere, 
operating « fiveeton ice cream truck twenty-five feet in Length, 
was going enut on Gard street ot a speed of at least trelve miles 
an hour. Several eof the witnesses ay it wae going much faster. 
The driver testified he was going twohve miles on hour. 
The evidences on behalf ef the plaintiff? tends te prove 
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that when the five girla, walking orm in arm, etorted across 
May street, plaintiff's werd saw defendant's track coming cant 
in the street ear tracke om 4rd otrect about 280 fuct weet of 
Mey street; thet when they reached the middle ef the erescing, 
she nnd two of the other girlie sew the truck about « hundred 
fect weet of the west Mine of May strect; thant they saw and heard 
mothing to indleste ony intention on the part of defendomt*s driver 
to turn north into May street; that they welked aleng ao before 
and when they weve nearly over the croesing ond clese to the weet 
eure of May ctreet, defendent's driver, without changing his opeed 
ey giving ony werning vwhetever, turned bie truck inte tay strect, 
passing within e foot or two of the northweot commer curbetene, and 
thet some port ef the left aide of the troek etruck the plaintiff's 
werd, whe «ns nearest te it, ond che woo thrown to the pavenent, 
and the left rear wheel pasoed over her right log, crushing 1% se 
as te neceazitate the subveamment smmutetion of the limb abeve the 
knee. 

fue evidence on beheld! ef defencont tends to preve that 
defendant's driver sounded the whistle en the truck ot » point 
more then one hundred feet weet of Mey street; that the truck was 
met turned ta the north until the frent ef it hed recehed the 
middle ef the intersection; that the driver saw the five ciris 
sreueing Mey strect and sleved down to five miles en hour er lesa 
te ict them pees in front of him, which they dic; thet they were 
*eutting up” end "giggling," and peying mo attention to their 
surroundings; thet they were vlow in passing sheed of the truck, 
whereupon the driver teld them to "hurry up,” ot which “one of 
the girls atuck owt her tengue,* and the driver seid; “Seme on, 
we're in a berry," ond started the truck forwerd, wher he heard 
a seresm and epolijed hie brakes at once, 

There is alee evidence tending te prove thet uot the 
time ef the trial, over « yeur ofter the occident, pjeintiff's 
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wart wae axffering from nerveneness ond thet there woe » omell 
time in the injured Linh. 

The declaration consists of six ceunte, of whinh the 
first five charge negligenee in the operation of the truck, and 
the sixth alleges reckless, wilful amd wonton overstion. At the 
@iese of oli the evidence, a motion wou made to instruct the jury 
te find the defentant net quilty as eharged in the sixth count. 
This motion was denied and the instruction offered with At va 
rofusgd. Defendant contends that the cowrt orred in denying this 
motion und refusing te give the instruction. After careful study 
of the ovidener in the vecord, wo think 4% ¢en mot be held thet 
there io mo evidense fairly tenting to preve thet the ecoidert 
and ¢onvement injury to the pladetiff's werd eon seused by the 
recklees en4 wenten menor im rhieh defendont's truck wee operated, 
28 slieged in the sixth count. “Ye 4nd thet there io evidenoe te 
that effect which, if believed by the fury, would tuctify « verdict 
ef guilty won that count, ond therefore it ws net orrer te deny 
the motion aid refuse the instruction. ‘ame of wmoh evidence is 
ae fTollews; 

Of the sight occurrence witnesess “he were called by 
pledmtiff, oli tut ome tevtified thet defentent's driver gave 
no worming of bis uppreach or his intention to turn the corner 
ae he 444. The single exception io « wittess who testified he 
Wes walking ¢act om the north wiee of @frd etreet, eighteen er 
twenty feet from Bay utreet, when he heard » siren whistle a 
hundred feet behind him an’ turmed end saw defendant's truck 
coming rupidiy exet om the etrect cer trecke of Gind etreet. 

Rut this witness: also testified that he steed and jeeked at the 
temck while 1¢ passec him ond turned the cormer, thet he did not 
hear the driver give omy other whistle or eee uny other signal 
at any time, that the truck Began to turn towards the north 
when it «as “alongside” of the witmess on 65rd street, and that 
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it turned the corner inte May street vory close te the northe 
west corner ourbsteme at © specd of ten miles an hour, Pefonde 
ant’s dwiver testified thet he wes wouelly through with his 
route on Sundey shout 4:30 ar 5 o'clock, and wae thee ever on 
hour late. ‘The driver's brother, whe wae sitting on ike seat 
of the truehk «t the time of the sesiient, teetifiod that the 
dyiver told the five girls to trry up; and onc of the plain« 
tiff'e witnesses teetified that the driver shouted te the girle 
to "get out of the way" ap he mode the tarme if these facts ore 
true, defendout’s driver won wot only wAlfwlly violoting those 
asstions of the Moter Vehicle act whieh weeuite e@ left torn of 
® atreet intersection to bs made beyond the middle of the imtere 
section, at « speed not exeentine eicht mites on Power, Pet 
exhibited « reckleas djaregeré of the censeoneners of enah 
violstions. ‘uch condmet folie within the acoepted definitions 
of wiiful and wanton miscondect. 

The other contentions of defonient, with ene exception, 
agoume thet there wee errer in refusing te dnetruct the jury te 
disregerc the sixth count, ond therefere need not be further cene 
sidered. The one remaining is that the verdict is se lerge «« 
to indiexte thet the fury were inflvenced by povsien er pregudiece 
Father than the evidence of the injuries te pledmtiff's werd. 

At the time of the sceident, plaintiff's word wee om office girl 
im «= medleorder havse, “he hed beer deine thet kind of work for 
tee yerrs,. Hor physician testified thet osfidce from her nervens 
comdition (ef which he sefa there were ne shfsctive et@ne) and 

the less of her Limb, whe wax fn normed health at the time ef 

the trial, If, therefave, oll sescible sllowsnees be male for 
euch damages as a jury meer ornperiy scwene tm a case Of this 
charecter, wo are unable to eee how a verdiet fer se Lerge on 
amount cam be sustained. [Et seems ressensbly eleor thet che a@acunt 
ewarded wis the reeult of synpetixy or paseion, or beth, on the 
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pert of the jury. Where ouch is the fact, the errer con not 
be cured by a remittd tur. 

Yor the reason last stated, the judgmont will be 
Feversed and the couse remonded fer « new trial. 


Barnes ant Gridley, We, concur. 
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WILLZAM Ae ANBDT, a minor, } 
wy Wilidem J. Arndt, hie APPLAL FROM 
next friend, 

Appellee, GIRCNAY COURT, 

Whe COOK COUNTY, 
JOMM BENNAN ond HERBERT S. | 
RAY, 5 
Appellants. 


BA, PRASGLDENG JUSTICe VETCH 
BSLIVRAD THY OPINION GY THY COURT. 


This is on epveal from « judgment fer $9000 in favor 
ef the plaintiff, a miner six years eld, for domeges for pereonel 
injuries sustained as the reeult of a collision beteeen defend« 
ante’ om tomebiles. 

The accident happened on July 20, 2901, at the intere 
nection of S¥th strest ond Drexel avenue, Shicaga. “ha defendant 
Ray wae driving his sedan seuth in Drexel ovemue and the defendant 
Beunean wos driving hie seven passenger tewring gar west in Sth 
etrest. There is evidence tending te preve that beth cars were 
going at e high rete of speed; thet they reached the intersection 
about the aome time; thot defendent Ray ewerved hiv car te the 
Tight ond defendomt Remnan swerved hie to the left, ond the cars 
@ome tegether, «bout the middle of the intersection, with o credh 
thet the witnesses say could be heard « bleck away; that Bennan'’s 
Ger stepped thirty or forty feet south in Drexel everme while 
Rey's car ran inte end ever the curbutene at the southwest corner 
and struck the plaintiff, whe aw: playing om the sidewalk three 
or four fect from the curbstone. Plaintiff austeadned o complete 
oblique fracture of the left femur. He wos tuken to » hospital, 
where ah anesthetic was administered and « leg splint and veights 
were spphied to bring the broken ends eof the bone together and 
hold them there. ‘his methed not proving adequate to preduce the 
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desired result, another aneathetio wae adminiatered the next 
day end « Lane plate wan inserted at the point of the fracture 
to keep the ends of the breken bone together. This plete and 
four screws are still in the bey's leg, and there is evidenes 
te the effect that up to the time of the trial, wore taon toe 
years after the acchident, plaintiff fremently euffered from 
severe poine in the injured Limb, and that while he dow met 
limp, ene of his legs io om inch longer then the other, 

in this court, each of the defendonts contends that 
he wae guilty of mo neghigemeo. Counsel for the defendant 
Ray ineiats thet the preponderance of the evidence shown that 
he Med the right ef way and therefere wos entitled te acaume 
that the defendant Benmnen "would respect hie right.” Counsel 
fer defendent Hennean somtend thet the ovidense shows thet he was 
fifteen feet within the interscation whem the defendant Ray was 
fifty or sixty fect to the nerth of it, smi therefere the latter 
did mot hove the right ef way. The jury found both were gudity 
of negligence, and, after reading the evidence contained im the 
abstract, we think the fjury were juctified im their finding. The 
evidenee eof the only disinterested witnesses te the eccident is 
te the affect thet beth defendomt)e were driving ot eweh unreacen- 
able rates of speed that & collision wes imevit«ble ond that the 
iujury to the pladimtiff wes the requis, regardless ef the question 
whether Kay or Bennen, «8 between themselves, had the statutory 
Fight eof way. 

The defendent Benman insists thet it wae errer te give 
am instruction telling the jury thet the statutes of this ctate 
previde that oli vehicles traveling uper public highways wheal 
give the right of way te vehicles «poresshing upon intersecting 
highways from the right ond shall heve the right of way aver these 
approaching from the left. This is substantially in the language 
of the statute, and im view of the contradictory statements ef the 








due att Acratetniate avy pa? ses ene eivtroma sf hime he toad 
wusheot? om) to alow ot te adenwnd owe take pete ae : : b 
ee ae aoa | - 
mea brew eh eget es seek ate obit ae ‘tiete wee Ure Tew ane 
ae melt ete taped ott Ye omte oe od ge tnt toot at Ot 
mec beng tien oLtwagnwet whbfaitnty sine Rie. oe rh " 1 
dow eee of wtkew Sac dee ycetl Soul oot ob unde Piso a 
emote it an Te ao a ae ij 
Guat eheouheoo sgeahaetel at Bo tose gtr wate mi ao 
drecdesto: nie <n Dotan Paoucenesnal oy to thin wo aay 
oll ewaie ahtehtve GY te sewereteatety WHF goal? efedend ee | 
piped eke hte Sake wastes tone ee ww ae a sa 
. Sector “@ ates ‘chit Puoqney ASinei* ‘ads foo * : 
one wes Pat awed Petenbive matt ea? ometanoe = tnt an a 




















Pe re wenn ai Co Me ~ alg it rut ‘nets. iM 
eh ak bomtndnte ienebhys wath audioet cooth tito qnawig! ial os 
heal apaleeh sie at Soe RAR, vente “nh Ma ate oe coed 
“ok Eabiobe oof Go namuatibae Seteevetaiats eine sail 2 enaibive 
omens gue chien $6 seebe iy pees ‘edtinahero Wok ota” Haut poh a oe 
i ot ees atta kwon cow nolnattho 8 dade Reagh te ibe elite 
ue Sostamal eit ie naokannyet 9 Kastor a whe Utility ek 
me a sntnial sith best sweet iach eo vbmanit wa gust sean 2 
ee ge We eee 
“ oeky at ois aie ek tit adebead site Hehehe beni disse m0 
ee hints “t P omos 1 tountent ts 
pe “hada wiper ogee, megs quittovakd aecesauy 
“gatkto our eta tne yet ercige wakiksor ‘a yew tw Fath . ft 
: ona werd pe Un Sighs ee ‘owes Eile lin day aah Mea waite ba i | 
weal hil nt Bethel we ee 


Hes st ge Re Ma ein OO cl Galt the bce rote Mo Arne 
















aSe 


defendants, 1t woo net errer te give it. 

Xt fe also contenied that the court erred in giving 
am dnetruction on behalf of the plaintiff to the effect thet 
while the law pernd te a defendant te testify in hie ow behalf, 
yet the jury heve «2 right, in weighing his textimony, *te teoke 
inte consideration that he is » defendant ond hie intercet in 
the reoult ef the euit.” ‘The objection mate te thin inctruction 
ie thet (t dmpraperiy singles out the def'endomts in appliving the 
rule ac t the interest of a witness. Uhile the plaintiff was 
Gailed es a witmess, he testified to nothing thet wee dicpeted 
or contradicted by either of the defendants. The objection mode, 
therefore, lacks fores in this instence. Mercover, the jury were 
instructed te treat the inmotructions os « series amd apply them 
te the facts as « whole; «mi the court Gave another ine truction 
applicable te ali witnesves slike, to the effect that tho jury 
may take inte consiceration the interest ef any witness sppearing 
from the evidenee, in determining the credit t which the testineny 
of such witwess is entitled. 

Xt is meoxt claimed thet the ceurt err<4 in votusing to 
vYequire the viaintiff aver the objection of plaintiff's counsel, 
to sutmdt te a physicel «examination upon the trial, although the 
plaintafr's next friend = the toy'n father « head expressed his 
Willingness te have such exemination made. There wan ne errez in 
the ruling. If the court has no power te compel] on etult plainwfr 
im a personel injury cose to submit te ouch « plysicel examination 
Vo Rises 244 I21. 227, ond Pronskevitch ve Co 8 As Fyelo., 232 
Tide 336, 159, it certeinly has not the power to compel o minor, 
ever the objection of his counsel, ta svtedt to such am exemination. 
The defendents had whatever benefit there may be in using before 
the jury the objection of plointiff’s counse’ os emounting te 
refusal on plaintiff's part to sulmit te ouch em exeminetion. 
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Mercever, the record shows that plaintiff's atterney offered te 
exhibit the plaintiff's injuries to the jury at om earlier 
stage of the trial and beesuee of defendanta’ abjgections, it 
wae NOt permitted, 

It is mext contended that there was error ia the cf~ 
mission of evidence, The firet alieged error has reference te 
the effect of permitting thy lene plate te remain in the plaine 
taff*s leg. The decter whe put it there testified that it was 
“s foreign bedy® and would have “a tendency te become an irritant* 
te the wurrounding tiseuone if 14 remained there, The court refused 
te vtvike out thie otatament, on defendemte’ motion, The record 
shows, however, thet later enether decter, called by defendants to 
eontradict this statement veluntecred the statement thet “this 
san’ oases te come out * © becouse it ie met doing omy goed,” ami 
te this stetement there aprecars to heve been wo ehjection. Since 
the dectern fer beth sides agrecd on thio seint, #2 think the 
error, 47 omy, wae net pregudiciel. The ether question shjeeted 
to woe o hypothetical mection, which, with the mower therete, 
wae proper where, o@ here, the «videncse «2 te the fact and manner 
of the acchdont do met dismated. (City ef Chicege v. Dddier, 
227 Z12. 571.) 

It ie Timally centended that the demegee sLiewed are 
exeessive, We think there is ne merit in thie contention. Frag 
the undisputed testimeny, the plaintiff hee suffored intense 
pain, and still euffers in bead weather to an oxtent which keeps 
him im bed fer days st s time. He was ont of acheol fer the 
better part of o year, He hos had tue operatione amd will be obe 
liged te sutmit to another before he will regain the vermal 
heslth he hed prior te the scoident. The amount allewed dese mot 
@xeeed the emount aprreved in meaty similer cnses, om! im view of 
the well known fect that the cost of Living hes inereased very 
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materially in recent yearu, we think we would mot be Juc tified 
im dhoturbing the verdict of the jury. 
The judgement of tie Chrewit Court do offirmed, 
ABVINUND. 


Barnes and Gridley, Ie CORCUS s 
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MR. JUSTICE BANWLS BULAVEKMD THR OPINTON GF THE couRT. 


Thie appeed ia frem a judgment for icfendants entered 
upon = directed verdict in their faver in = oudt im which pladne 
tiffs alaimed dumages of $2,932.51 fer nlieged Weeach of come 
trant. 

The action is prediented upom as alieged contract 
between the porties fer the sale of 4006 saves of cocosméa by 
plaintéffe to defendonte, end the letter’»s refusal te seuept 
the scme, 

The ef idevit of merite demiecs the eavential cilegations 
im the statement of eledm ond slieges in effect that plaintiffe, 
through a trekersage fire tendered « contract im the ferm ef that 
relied upon by plaintiffs, Wat thet it was net accepted in that 
form tut was necepted as modified and chenged im a separate paper 
ef aume date as to plece ef delivery und time of shipments, in 
respect to which plaintiffs foileé ta verfers. 

Appelients complain of the court's rulings, aeinly 
upon the edmiseibility of documents constituting the sontroct 
ae Claimed by plaintiffs, ond of o letter tending te ahow defend. 
ents’ refusal te perform. 

the abstract is ce incomplete and inedequate that te 
determine the cerreetnecs of the court's rulings requires use te 
go te the record iteel’f, This fact slene would under » lene 
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established practice justify affimmonce ef the judgwent. But 
that mo injustice may be done we have consulted the record, 

from which it apresrs that the contract of sele wax prepared in 
triplicate, ome copy to be rateined by the selier, om by the 
Wayer and one by the breker, the seller and ayer sisning the 
copy retained by the ether. Visintiffes offered im evidenee their 
copy beering defendants’ virnature. but the cress oxewine tien 
revealed thet the document was prosemted to defendemta by plaine 
tiffs’ broker and not signed by them until modified by a seperate 
peper of the same date that woe prepared, signed and dehivered by 
gaid tbreker threugh «hem the contract wes negetieted. It thme 
appearing by plaintiffs’ ew witness thet the offered dequment 
eonetituted only part ef the contract between the partivs, the 
court refused te receive it in evidence unless plointiffs offernd 
the ether part. ¥ilaintiffes tock exception to the court's ruling 
saying it would eonetitate « varienee but offered the ether 
decument under protest. in view of the pretest the court refused 
to receive the snus. ‘Thereupon plaintiff's moved fer judgment on 
the efficavit of merite, whieh the court denied as vlaintiffe vere 
mot entitled thereto en the issues formed without adequate proof. 
The ecurt then requested plaintiffs to proceed with their asst. 
This they refused to do, their counes) saying they would stand 

om the offer they had made. Thereupon the court directed a werdict 
fer defendants. 

It do wummecessary to consider whether the court wos 
gerrect in ali ite rulimge en aimiscion of testimony and in re- 
fusing the offer made. Ascuming thet the tendered preof would 
shew « contract and « refusal by defendents te perferm the seme, 
yet without proef of damagee reoulting frem the breach pleintiffs 
would not be entitled te a judgment, They made no atierpt to prove 
demagee ehich vere expressly denied ty the effidevit of merits. 
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A party cannot try hin ease piecemesl, end then ack te have it 
veviewsd for error «s for aa he has sone even though 4% would 
entitle hie te a now trial hed he oresonted « complete eens, 


Ke mast at sost make, or offer to make, © prima fosie ener. 
That wae mot deme in the case at bur. 


te de tut effirm the judgment, 


There ie nethime iaft 


AVYTRMED 


Witene Fo dey and Gridley, 7., senour. 
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Appellant, 


« SUGTICR BARNES OBLIVERFD TRE GRINION OF THR corer, 


Thic was an agtign te recover the prise for glass 
globes er canteens whieh plaintilfr turniehed to defendant upen 
written orders thoretar. Ne ygurstion ariless as te theiy de- 
livery or as to the correeticas of oredite allowed, 

Aomellant*e firet peint t2 thet «a verdict for 
88563,84 in inconsistemt with plaintiff's theery of the onse 
because it in $3975.75 lesa then the witiepated aale price af 
the merchendiee im ynestion., Appeliant cum met be heard te 
Sshieet wesaves the 4udgoer? mteored bere wan Tor tao sapli a 
ow. (Begker v. Paonia, 164 111. S67, 278,) It haw been fre- 
quentiy beid that am aasesoment of damsgee ageainat one at less 
tham the amount ¢laimed is not an errexy of which he can eseplain. 
(Sasey v. Vandeventer, 76 Lil, App. 6@8; Florsheim vy. Yyllaghan, 
SS id. 595; Hedesborg v. Gruhaz, 69 id, 142.) 

Piwintiie's eiaim is based upon three separate order 
ealiing for a certain muiber of globes at speceified erices, dated 
Mey 12, June 4%, and Aug. 8, 19%1, reepectively. ne ef the main 
iseues was whether the glebes reeeived were of the kind and 
quality erdered, and whether defendant was entitied te eredit 
for eusk es were defective. After the globes were received da«- 
fendent put them through a process whieh consisted of placing 
& certain substance resembling glue on the globes im which Lettering 
and designs were earved by hand, and the design and lettering were 
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then ground into the glass by «a method of forcing and wider high 
eressure againet the globes, This procese resulted in the break 
age of a considerable pereentage of the glebas, Tor whigh defendant 
senught and claime eredit. The claim is based mainly on an inter~ 
view had between defondent's seeresteary, Sies, ant wlaintiff's 
preeident, G421. Pureuant to defendant's alleged understanding 

of the same i¢ samt plaimhiff a bill for $777.64 for breakage of 
globes delivered on the first order, shiech plaintiff refumed to 
receguize, 

We shall firet refer te rulings on evidence complained 
ar, 

Plaintiff's atterncy having wreucht out dn examination 
thut me other bily for breakage than that aemiicued wae aver sent 
to defendant, it te urged that because the controverey over the 
right tm credit rerulted in thie iew #wult mid srene belore the 
actual exmount ef breakage im the sesend car had been datarnined, 
it was error for the court not to admit in evidence sprrespendence 
Gubsequentiy had betweex appellant's sitermey an@ agobliers which 
Right explain why nc other billa fer breakage were sent. As the 
eorrespondence contained matters pertaining te % settlement or 
oompremiee of the fifferensem between the partien, smd ne admieeion 
of lisbility can be predionted upon an effer made by wey of compre- 
mine, an4 ne direct admission of lishility is otherwise pointed out 
there was no error in exoludiag the sorrespenience. 

Plaintiff huving called defendant's seeretary, Riea, 
to the witness stand under seetion 32 af the Kunicipal Court act, 
4t is urged that an exasin«ution of him upen matters of defense was 
improper. It ia not proper practice te anticipate « defanse. 

But as defendant was permitted to crows examine the witness with 
reference to such matters we fail te see how it was in any way 
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deeaged or prejudioed. 

It ie aleo urged that beeauge plaintiff oveetioned the 
witness Kiee reepeeting bie interview with 912) in Philedelphia, 
and 41¢ net expressly clect met te be bound by mie testimeny, 44 
Waa error to permit bim to onl) S111 to clive a 4h fferent version 
of the interviee. Whil« we do not understand thet one seciing « 
witnese under said section must expressly make an ¢leetien whether 
he will, xely upon his testimony, yot {1 syooare plaintiff expressly 
diselained hie intention to be bows by hie toatinony, and defender 
intieted wen, ond wan given, the right to erese exacize the wit- 
ness. We are clted te nothing in the statute or vrecogized prace 
tige which preeiaicoe a rieintifY from rebything the testimony of a 
witness enlied under section 35, whose teellnene he done set cheese 
to adopt. 

Defendant anilled a salesven of the Choenlu UlLase Com 
pany, of which it had bought ginas, to preve tle’ it ves the eustom 
6t that cemmany and other giase manul'ncturers tc make an allowance 
for tbraakaee. In rebuttal plaintiff, over objegiion, epewed aon 
trary te wieh witrern' testineny that there rad printed on the bill 
heads of sald company the words: “He allowance for breakave.” We 
think there war ne errer in overruling the objection. 

Cleiming that it had the affiresative ef proving that 
the gletes were aot af the kind an@ quclity ordered ar eviiable 
fer the purpose for which thoy were intended, ayseliant wrges that 
the eourt erred in not giving 1% the right te sake the epening and 
@losing statements to the fury. YWhile gerauting suoh right upen 
suck a cantention ia generally a matter ef aiseretion left to the 
trial judge, if a fair trial has otherwise been had upon the merite 
ef the case and on proper instructions s reversal wii) net be al- 
Lewed for such a slight error in practice. (Garyenter et al. v. 
First National Bank, 119 111. 353, 357; Kelis v. Davis, 57 id. 262.) 
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Sor ean we agree with the contentions that there sheuld 
have been o directed verdict for defendant or thet the verdiet was 
contrery to the waight ef the evidense. Tt ta widieputed that the 
defendont made the orders in question ot the griees agreed upen. 
Ite defenee was that the goon were mot of the kind and quality 
ordered, that the lobes wera aither teo Light to etond auch 
process or the glaze was ao thin in olscen or unevenly distributed 
ar te remnlt in bronkaga under such process, sad that auch fact 
eould mot be ascertained until the globes ware put through the 
preense, and that it remilted in a large acount of breakage, lose 
ef lebor and material expended thereon, BDefentant also slesded o 
leas of vrefite consequent upon plaimtiff's failure te Aeliver all 
the gletes erdere’ befors it abut down ite plant, and that 44 444 
net accept the globes deliverad on the last order, and it claimed e 
set-off covering these various items. 

Defentant zinias that an widerstoniing was reashed at 
said interview whereby defsiians weuld be civen allowances fer such 
brenkage. The verriona of the viineases Riese wii Oil) ee te that 
intervicw are decidediy variant, “he fury evidently aesepted Gili's 
wersion to ‘‘the effect that if the lobes were tee Light defendant 
ghowl 4 est them aeide snd yreturn them af slaintiff's expense, but 
ehevla not ee shead using them oid causing breakage im the proeess, 
om? then tzpect plaintiff te make good the lean ond expenen. 

It Joos mot appear that the quality ef these globes as 
te weight or thickness ware designated in the erdera or thet plaintiff 
Warranted that they would etapd the precess ta which defendant sabe 
Jeoted them. Said interview wan in Jume before the entire first car 
had been used. The bill fer breakage appeare te have been sent sone 
time in July. Im plaintiff's reply it expresses surprise at the 
obarge end referred te Gill's version of the understanding and the 
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fact thet {t hed reeolved ne inwtructione veepeeting tho weight of 
the globes. Ketrithstanding plaintiff's refusal te recognise the 
Glinie for breakage: defendent comtinued te recedve the globes sent 
it ond te eutjeet them te such proecere ani further breakuge, In 
view of plaintiff's nttitude ead in the absence af any warranty 

ef the goods or apeolSications am to their weight or thickness, 

we think defendant continued to (o go st ite own risk, In one 

of defentant's Latterea it eaid: "TL it Mad mot been that wa needed 
the slebes #0 badly you certainly would have bud the whole ear ree 
turaet," And it adwittatiy used glover sext unter the second ordar 
wher 1t knew ther vere unsatisfastery. While defendant wrote thet 
globes unter the teird order were wnentisfactory aid would not be 
accreted unless an slievanee wae wade for breakage ant cost of Lebor 
en thém in enee of breacage, Li Movertheless did ast return or tender 
them beok, 

In anewerting plaimtiff's inoulyy why defendant *out 
through all the giobes suipeet* i¢ said it was the owiy thing it 
Gould poaeitly do besaues “we had sur custavere hounding ue te 
Geath for shivnernt, thish we esuld atly make with your glase, and 
inagwueh az these alobes ware «11 Light, there was me chanee te 
@uit them oat.* Thia letitey vould indisate that ma effort was 
made on Asfendant'n part to wininive pe sintiff's leas, «@ it une 
quentionshiy eshowl4 have dona, ‘nal ‘that. dofendaxt somiinued te use 
the ghebes at a grantar lass “rem breakage “he if 1i Aad returned 
them to plaintiff after finding the parcemtaye of breakage was so 
great, atd required plaiatif’ to staot the logs of vartuge, freight, 
ate. 

Xt appears that pialotiff wae at abl times ready and 
willing to give defendant ereiit fer any globes that might be returned. 
There vas slseo evidence tending to show that by proper testing, either 
im lifting or using lights in the glebes, defendant could have dee 


ternined whether a large percentage of them would stand the precess 
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of sand-bloeting. 

It is claimed that the fallure of plaintiff te fi. 
ite orders before it shut down ite works for the summer seeasioned 
a shut-down of defendant's factory snd consequat Lewes of prefite. 
Bet only 414 defendant have timely notice ef plaintiff's intention 
to shut down and wae requested for that reason te put in ite 
orders in due time, but there wan no proof that defendant vas not 
atle to purchases gliebes eleewhare aud anvye the necessity of clesing 
ites works, or that plaintiff had reason to know ite failure te send 
the gliebes would eccasion defendant's shut-down. thile perhene 
juries might differ ase te whether defendant was ontitled te a sat- 
off we are not propared te say that the avidorce doce sot justify 
the verdict, 

4s to the imetruectiens: While they were oral and some 
what informal and inartistiesily stated we i212 te find sny such 
errer af would fustify « revereai. The judgment wil) be effirmed. 

AFFI REED, 


Fiteh, Pr, Fay end Gridley, Mey OOH OUT » 
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CITY GY GHIGAGO, 
APPSLIETs AVPRAL FROM WOMTCEPAL 
Vie COURT OF CHICAGO, 


LAVTANY VLLIOTT, 
Appellate } 


UR. SUSTICE BARRAGE DALEVENAD THE GRINIOR OF THe GCONAT, 


Appelicnt wae tried before the owart without « jury 
wpen 2 Gompleint charging him vith « breach of the weoce ond 
conduct tending thereto, in violation of « egertain section of 
the Municipel Code of Chiengt. Me was feownd cudlty ond f§ned 
$200 end costa, and appeals from the refuel of the court t 
grant » mew trial or arrest the gudgment. 

the pointe of the appon) are tatensble. The first, 
as te the claim of insufficiency of the “informstion,” ond the 
eecond, au te the failure of the record te shew on erradjoment 
ond plea, are made under the misseneeption thot tthe was « 
Criminal charge inotead of « civil quite A suit to resever a 


penalty fer o vielation ef on ordinames is 2 civil mit, te 


whieh ruleu governing criminal proceture do not apply. (Shiv 
of Shigum ve UlMome, 264 Tl. 560; City of Vnjoogm ve 
Enobke}. 252 521.222.) 

Xf the conplsint waa not wufficient ts apprise 
appellant, ae he claims, of the porticoler revpect ef the 
violation he could have demanded o bill @f yortiqulers. “hile 
the Wanicipal Court could toke judicial netice ef the contents 
ef am ordinanee upon which the complaint rested under seotien 
64 ef the Municipal Court Act, we csrmet amlens it de certified 
te us oo & payt of the record, which has not becom dome in the 
inetent case, Ye mast escume, therefers, that it was a ease 
properly breught under the ordinanee declared upon, anc thet 
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appellant could have had « bill of portioulors had he ooked for 
Ones 

Appeliont alee wrges thet the finding is sgeknet the 
weight of the wvidenee, and thet « new trial should hewe been 
granted on the ground of aewhy diogevered evidenee. We think 
there is ne merit to either contention. <ppolient wu arrested 
in one of the large retail etever of thiw city wy a detective who 
testified to obcerving him “wading inte women and rubbdimg equdnst 
them,” after receiving sewers, ceoplainte «x t hie conduct. Dee 
fondant admitted that he wa» takem te an af der du the babldineg 
ana teld of the chorge ageinet him. The officer ww errented him 
eize esid he offered him money to let him oo, and thle wee sone 
firmed ty mnother officer, “hile defentant died the chores . 
und that he offerad momiy te be roleasead the evidense wae wufficien 
te muctain the charge if beliewod by the court. 

The claim of newly diseovere’ «videnes «ae sentained in 
the motion far a new trial made By the atternioy and was Ket 
presented in the form of om affidevit, The fect that the motion 
wat not supperted by an affidavit or etncr competent preef was 
wufficient ground fer denying 4¢. (wey. Pa. & Prey Vobe Ady Bo 
22; Uitthey ve Hest, 25 12). 349, 352.) Am said in the latter 
eenes 


"in om epplicetion for « new trial, beasue of 
newly discovered evidenge, 1% in mot evfficient fer 
the party to state that be hes been ipfexmed oni bee 
Aievea % the witmess will testify to the festa, 
wut the truth of seah faots eust be verified by 
af fidewit.* 

The facts set up ot the basis of the claim relate te 
when the defendont wan brought before sefd witnesces and not te 
the time when the officer claims te have obcerved his conduct. 
Yet only are the fects set up in the remwent fer « new triad 
imaufficient to shew that the testimony would be controlling bet 
it dees not shew proper diligence to procure the attendanee ef 


such witnesses or that eppeliant asked for « continuance of the 
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Case that he might produce them, ac he probably would heave 
done if surprised by the «videnee ageimet him, 
The judgment de «firmed. 
AYP ISD, 


Piteh, Po Teg and Criédiey, Jog COMOUI, 
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WR, FULTICK BARWKA DELIVERS THE OPINION OF THR CoUNT, 


Thies is am eppenl from o dcorwe diomissing fer wont 
of equity » bill seeking the aprmildment of the moxrriage sone 
tract, om the claim of dcfendent's insanity et the time At wee 
entered inte October 17, 1911. 

Lt da appellant's ceomtention that tim sole question 
presented for review is the sufficiency of the teotimeny ond 
evidenee to suctain the bili. Appellee urges thet net onky was 
the decree justified from the point of view ef the weight of 
the svidence adduced mt thet plaintiff's laches in bringing 
the suit under the cirowastonees is such as mot to sarrent 
application to « court ef equity for aseistanes or relief, The 
principle urged is fomiliar, on4 we think a review of the facts 
elise for ito application. 

All of the evidenes heard except that 6f complainant 
was im the ferm ef ¢epesitierr. Coepleinant’s teetimeny was te 
the effect thet he heesme ceomteintes with defenteant ir the year 
1968. He wee then Living in Cincinneti, Ohie, «aid che in 
Parkereturg, ®ert Vircimic. He teatéfiet thet he cow her enkr 
sbtvt bel? n denen timee before their rerricge; thet chout half 
om heur befere the cerriege ceremony be wee infermec thot the 
Geferndent hed teesme £12 end hed somt fer « decter, Int thet 
everything vould presece 2t the epreinted hour; thet her sprenre 
cme at the time ef the ceremery “ere extrerely urmeturc2® arc 
che wes extremely nervens, omc thet che hed te be “setged in? 
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between himself and her sister te prevent hor from tolling 
during the ceremony, of the aicwore she wan called ween te 
give wore indictinet ond mumbled; thot drmuddately after the 
Gerenmany she wae tukem te her bedroom ond he (44 met sew her 
wntil the follewing day when they went to Gincdiuneavd, where 
they stayed for tun daye with her sarried sicter, und thon want 
te « fiat be hed furnished fer their howe; thet eho was gloomy 
end hex aetions were shnormal, thet while living there ahe 
threw a Bhuck tailored cleth mit im « canad ond endeaversd 
tauwn a dismond breoch, giving ae on explometion thet be dige 
liked black and she did mat enre fer the ddawonda; thet 
phyciciene there diagnesed her cose on domenths preceax; that 
she remained im Cincimnaté en amd eff until Marah, 1915, dordng 
which peried her eundaet wan thes they wout to Seat Virginia 
te live; that in July, 1914, she fired « rwvelivery et him witheut 
prevecation and was sent te the State Hospital for tue insane 
at tpencer, “eet Vircinia, in smenet, 1914, shore she Bas simes 
beene 

Ne gave an the renson for his doleay in bringing the 
wait for smmliment tint he hoped the defenoont would vagever. 

fwe physicians, Dr. M. *. Griffin ond Dr. George b. 
deffera, voth of Parkersburg, “ent Virgini«, tentified by 
depocition te treating her ut different times fer ineanity. Ir. 
Griffin testified that at times prieys te Ker marriage sme vas 
imsane, ond that he prescribed fer her once or teice after she 
wes married; that he sould net say that she wos inoeme during 
the entire time he tronted her but ae she wow married seme Little 
time before he knew of hor marriage he @id net know about the 
condition of her mind just at the time che «as married; bat 
at ome time before she was morried ne did net believe she was 
Gapeble of reslising whet she was deimg, smi im bie opinion was 
mot able te contract « marriage at the time she did. Ae was 
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ef the opinion thet she won ineeme ot times before she. wan 
Married omd treated her fer nervousness ond insonity aud te 
@ wile before her marriage. 

Be, Jeffers towtificd thet he cleo treated har for 
a "nervous condition, « memtel defeet » renkiy ducenity" severed 
monthe after her marriage for about « your to » vear ond @ 
half; that he was one of the plorsicinws thot pronounced her 
insone when she «ns vent to the fimeone avylam; thet be fdrot 
met her a chort time befere she wae married aul dd mot knew 
hex well enough pricr to her marringe t exprese om opinion 
es t® her ments condition, Wit judged from her comiition of ter 
her marriage thet she woe wet able te enter inte « marriage cium. 
tract Gotever 17, LOALy 

the tectimeny fer defendant wea aleo given in the form 
ef depesitions by her father, om cunt emi « cieter. The father 
teetified thet prior te her marriage che wos im goed heelth exerpt 
thet she became copevbat nervous fram her studies after her 
graduntion from « college of Barylend, where che received the 
degree of Bachelor of Arte in June, 1908, an? was sent te “Lint, 
Michigan, for treatment, ond after reanining theve « few menthe 
wos disdharged und returned heme, where she remaimed watdl her 
marriage; thot on occount ef her nervous conditiom he 444 not 
fer a time censent to her morriage te compleiment, and expresned 
the desire that the merriage should Be deferred wntil che theroughhy 
regained her strength, bat compleinent said he head talked sverye 
thing over with the deughter end won ready “te take her for better 
or for worse,” ond after talking the matter over with his deughter 
ond wife the marriage wos finally ogresd upon. Be sesarted thet 
prier to her merringe she had never been treated fer any mental 
Gisorder or ot jucged insane er displayed any symptewe of insonity; 
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that if Bee Griffin treated her for insenity he mever knew it, 
omd in his opinion she woe able t controct » morriage at the 
time of the ceremony, ond te ctand on her feet ond enewer the 
questions without assietence; that nome of the decters whe 
tredtéa her ever advieed him that whe woe mentally defective or 
insane. 

Ker sunt, whe stood wp with her at the marriage 
ceremony, etated that she wae in good mented ond physical cone 
dition watdl « few days before her marriage when she was a 
Little nervous, Wut that she gbeerved nothing umes of te her 
mental condition er acts at or before thot time; thet che was 
able to stend up and answer serrectiy the questions mut te her 
at the Geremony; thet che mew the decter whe hed attended har, 
amd the first time that che had ewer heard anybody «Liege thet 
she wee of unsound mind wee about tee years efter her merriage; 
tant ake come from the institution im Michigan perfrothy wohl. 

Her eistor testified that che was present ot the 
wedding os matron of honors; thet defendemt was perfectly abl 
Tight in covery way thet she ctuld oheerve; that defendant pore 
sOnelly made ali the preparations fer the marriage, muie the 
amouncement, attended te ali ef her offadrea, «nd seemed happy 
end cheerful en the night of the marriage ond gave her enewers 
elhearly and acted perfectly normal; thet she hod heen with deo 
fendant venstantily ali their Lives sxcept the feur years she 
was at college, and nimest every day fer a year and s helf 
before her morriage; thet her health ese always good until she 
@versorked with her studies ond becom: nervousy thet after her 
return from college she waz sent to Flint, Michigon, fer several 
months’ trestment, and from time te time ofterwarda received 
treatment frem their fondly piroycichans fer nervousness, Wut, os 
ehe eheimed, “nothing serious;" that she never ebecrved any 
almormal mentel condition prier te or «at her marriage er 
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dmmedintely after, amd declared that she woo shoolutely normally 
that ahe hed om dllegel operation somttime ofter her morrhage 
omd wos never the same thereafter; thet che observed mentul ebe 
normniity ofter that time, 

Aftexr a review of the evidenes we are unsble to say 
that the court wee wrong in ite conclusions, ‘The parties Lived 
tegether some three yoars after the morriage coremony curing 
whieh time, accerdimg te the testimony of her sister, she caw 
her dafly, she perforsed her socked ond Heuveshold duties vi thert 
any suggestion ef ments abnormality, che tentdfict in effect 
that the marrisge «ae aot altegether « happy onc bat that there 
was ne evidence of on ebmerma) mental comditden until after the 
fiiegel operetion. it is certaim thet ne steps wore token ty 
Gemplainant prior te that time to bave her treated fer « memtel 
condi tion. it ie somewhat sirange if she woo wentelly unsevdnd 
at the time of the marrioge ceremony Ke “howl not have dlacevered 
&t amd had her tryated for 44 defers the lepse of three yoars 
following their morrings, and ehowld have delayed not enly during 
thnt tiame but for ths feliewing nine veers before brincing an 
action fer ths anmiliment of the contract, fethinme seems to have 
been ssid or wuagested either at the time of the marringe er 
immediately before or efter that she wee wet perfectly ace ond 
“ermal at thet time, All recogniced her nervous conditdon, and it 
seems te hawe been fully diseucesd before the ceremony, I+ seome 
egugeiar that the ceremony ehovuld have been pormmitte: Af omy one 
ectmected with the fomily er kmewing her intimetely, entertained 
amy iden that she wos mot sane at the time. fo think the evidenes 
whaliy failed to shew by preponderant proof thet she wae wet 
@epable of entering inte « merricge contract © thet time even 
Af before or afterwards she chewed symptoms of incand ty. 
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’ 
Appellee, 
APPRAL PROM SUPLRIOR COURT OF 
ve. 
COOK COUNTY. 

CRANE COMPANY, a 
Gorporation, 

Appellunt. 


UR, JUSTICR BARNES DELIVERY THE OPTNIGH OF TRE ComRT. 


This is an setion for malicious vroeecution. Appellee was 


eaused to be arrested and tried for lareeny of some brass flanges 
by Mark L. Leonard, superintandent ef one of the departments of 


the Crane Company, apoclient. He wae sequitted and brought thie 
suit against said Lecnard and Mike Haneen, another of apoollant's 
employes, and appeliant. At the clawe of the trial the ease was 
disaiesed o¢ to Leonard and Hansen. Vrem a verdict and judgment 
against defendant for 91,000 it has appealed. 

Ve think the evidence fails to astablish the two 
necessary clenents of malice and want of probabie cause, but 
Clearly shows the contrary. 

Plaintiff's case consisted of the evidence given by 
Leonard and himself, Leonard wan ealied weom merely te testify 
that he erere out the warrant for vinintiff's arrest snd that such 
action was within the line of hie duty. Plaintiff testified that 
he was arrested, incarcerated, acquitted, wat innocent, and suffered 
some damage, Aside from saying that Nansen, whe reported the 
larceny, vas not friondly to him and he had previously a¢ told 
Leonart, there was practically nothing en which te predicate a 
Claim ef malice or justify the inference of it. His explanation 
ef his possession of the alleged stolen flangeswaa quite as cone 
sistent with the theery of guilt as with his innecenees. 
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The defense calied ite employes, Hansen and Barber, 
amd anid Leonard. he evidence waa to the effect that flanges had 
been missing and a wateh was set by Hansen, who had charge of the 
stock room, te discover whe was taking them, Keooiving @ signal 
from a wateher he went wo a ladder and looking over a eabinet 
avteut eight feet high eaw plaintiff take flanges, and as he left 
the rom etop and converse with saif4 Barber, Hansen vent over to 
thes and tapping egeainet the Flanges concealed underneath piaine 
tiff's bib and jumper, told sim to put back the flanges where he 
got them, which Bumree 4i4 without saying anything, Hansen re- 
ported these fxots to Linfeot, his superior and Leonard's agairtant, 
whe in turn reportet the same to Leonard, a8 vell o8 « conversation 
he had vith Barber about the incident. 

Barber testified that after Nanseem told Mywaree to take 
back the gocds, the latter said te him later in the day: “Aint 4t 
heli; do you think Mike wili equeal right away?* and wnad fan inquiry 
from Leonard reported te him shat teck glace between Fansen and 
Hunree, substantially as told by Hansen, on4 what Munroe said te 
him later. 

Leonard teatified that seeing several flanges manuface 
tured in his departwent in barrels of brass serap purehased that 
morning from a funk man he hed a conversation with Linfeot sbout it 
and wae informed by the latter of shat Barber and Hansen had told 
him ae aforesai¢d; that he then bad a talk with plaintiff, whe seid 
he teok them to use om a workbench, for which the evidence shows 
they were not suitable, that plaintiff bad no right to take flanges 
except for jobs he had wider way, md then only when issued to him 
by the steck clerk, ané that it was not within the scope of Bunrve's 
dutieca to place issued material on his beneh, Linfoot alse told 
Leonard that ancther sapleye had stated to him thet he ea plain- 
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tiff take the flanges out of the bin, ‘This ewpléye was net called 
te teatify because bie address could not be traced. Leonard ald 
not talk personally te Hansen before erdering Mumrce's arrest se he 
wae out of the bullding, but acted woon these etatewents from Line 
feot ond Barber, vhom he considered responsible and trustworthy. 

The main question ia whether the ciremetences on which 
Leonard acted presented "auch a state of fxets, in the mind of the 
provecuter ag would lead « man of ordinary caution ond orudenee to 
believe, or entertain on honest ond strong suspicion that the person 
arrested is guilty. Bacon v. Towne et ai., 4 Cush. M17. It does 
mot depend on the actual state of the cage in point of fact, bet upon 
the honest and reasonable belief 48 the party commencing the presecue- 
tion.* (Hargham v. Whitney, 77 121. 58, 42.) It wae said in Glepn 


v. Lawrense, 280 T21,, S62; 

"It ie the belief held in good faith by the proseeuter in 
the gulit of the accused, based upon eirowetances sufficlentiy 
estrone te induce the belief in the min4 ef a reasonably cautious 
person that the defendant im the proseeution way guilty ef the 
partievular offence charged." (po. 587). 

Bot only di4 Leonard testify te his aetwal belief in 
Plaintiff's eullt, but we think the elreumetances weon ehich he 
acted were sufficiantiy strong to induce that belief im the mind ef 
& reasonably cautious person, and were eufficient ac a matter of Law 
te constitute probable cause for comsencing the preeeeding. (Angele 
v. Baul, 86 T)1. 106; Sade v. Walden, 23 Til. 369.) 

it ie net a guestien of what were the real frets but 
what were the facts brought te Leonard's attention ween which he 
acted. As said in Frank Faymelee Go. v. Griffin, 136 Lil. App. 307, 
"If he believed, and in good faith acted upon such information, he 
was aeting not without probable cause.” (p. 319). It would be « 
strange doctrine te hold that a porsen instituting o prosecution 
under suck cirewsstances showld be compelied to respond in damages. 


The action for malicious prosecution is not favored in lew, and when 





brought for the institution of criminal preeeesdings is viewed with 
disfavor as public policy favors the exposure ef orime, which a 
recovery against o proeecutor tends to diseourage. (18 H.G.L, 

B- 12; Jexme, v. Brooks, 25 111. 526; Frank Parmelee Go. +. 
Griffin, supe.) 

As said im Andorgon v. Friend, 71 Jai. 480: 

"That a party whe is told, by those whem he hos neo eauce 
to distrust, that a particular individual has dene thie or 
that thing, which is not, in itself, improbable, smd which 
he dase not know to be untrue, has probable cause for believe 
ing and acting on the information se reesived, is a prepesition 
tee self-evident to adzit of argument; and the policy ef the 
lew will mo more permit the individual whe, in geed faith, ine 
atitutes a orimine) presecution upen information thus aequired, 
and which, addressed to a reasonable mind, would inducs the 
belie? of the guilt ef the secused, to be muleted in damages 
beceuse of a failure to eatabligh ine guilt, om the trial, 
than £% with beeacce of che same result when he acts usen hie 
om knowledge, * 

We think there cam be mo doubt from the avidence that 
Loonard, through whee sections it is sought te charge appellont, 
ected in good faith and had probable cause for belief in appellee's 
guilt. 

We find nothing in the rulings en evidence or on the 
given or refused instructions that calls fer reversal or speeial 
comment. The judgment, however, will be reversed for the reasons 
@tated and the cause remanded, 
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Appel ies APPEAL FAQK CIROERT 
Tee. COURT, COOK commTY, 
CITY OF CHICAGO et ade, 
Appe 


THOMAL J, SEKENNY, 


Lomts. 
MR. FUSTICE BARMAN DELIVERY THR OFINIGH OF THY CoOuRT, 


This ie an appeal from om order for a writ ef mendes 
entered after respondents clected to stent by thedr demurrer tw 
the petition which wo think was erronsomnly overruled, 

Zt ds the law of tide State thet « wreht of mantoeme 
will be awarded only im caeve where the party apolyimge therefer 
shows « @leay right to it and cheer negiect ef cuty om the part 
ef defendant te perform the set sought te be enforced. (Pgepig 
Ve Busse, 248 Tide di, 16; Boonie vo Cite oe SBheoe.s “SO Edie 
816.) 

We think the potition ie clearly defective in both 
veupests. it dv prodieated upon the theory thet there were 
vagencies in the office or position in the civil sorvier of 
chict of battalion in the Fire Department of the City ef Chieage 
which 4t was the duty of the Civil Service Osomincion te fill; 
that petitioner wax entities te be promoted, end that ethers 
lower on the oligible register for cedd pesition wore given pre« 
ference ever him ond therefore dllegrhly cortéfied ond epoointed 
te existing vaconaies. 

After alleging fucts chowing thet petitioner was duly 
Placed upon the eligible regivter sujguet 3, 1914, the petition 
avers “thet solid register was not prior te December 29, 1090, 
eencelled or mperseded er renewed; that somes of other applicants 
were oertified fram enid last and removed therefrom untdi on 
*mgust A7, 1920, petitioner in his ecteblished order or reak was 
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second om avid eligible register for promotion to bettalion 
chief in said fire department; thet since anid dute, on toowht, 
pra, 5, 1923, the appldcont or candidate whe stood above your 
petitd@ner upon eadd ict woe dely appointed te one of the vox 
Gancies in the office of bettialion chief; that fram saguet17, 
1920, dew: te date there have af ohl times been one, ani mest 
of the time two, vaeeneios in sad of ier; thot om sugeot 17, 
1920, certain pervens were certified from enid vegteter er List 
whe were by eadd commie«ion preferred smd eertafied from andd 
det, noteithetending they wore set of the top ef oofd Liet tat 
were below your petitioner im rank, mat were certified under 
section 104 of the Civil verve Law beenuse the sedd eondidates 
whe were certified had been im the military or navel service of 
the United Gtates; but your petitioner uvery thet void seetion 
10$ wos mot retroactive «ad the apveimiment ef anid sentidotes in 
preference to your petitioner wae Adieqe) and of ne offoeet.* 

The petitéencr further avere that he hen of various 
times demanded that he be certified to the fire Karshai of 
Gaienge te be sppeimted ts one of the vacenehes ef bettelion 
chief in seid department tut that “eid persons” (unmawed) of 
lewer rank or grade were xppointed to anid officer; that eabd 
offices were ilicgebly filied; that be should haye beom certified 
when bis nome eee regulerly rescbed an soid List; thet the offiee 
wee Greated by erdinemees ef the “ity of Chicage, amd thet a 
selary therefor has been appropriated from time to time, and prays 
for x writ of mandsmms directing bic eertification ond appointment 
amd the payment to him of the eclary for such position from July 
de 1928, @ the significance af which cute is not apparent. 

The postition in monifesthy based on petitioner's cloim 
of fllegel appointments made sugust 17, 1920, te « pesition or 
pesitions to which he claims he was entitled to be eertificd and 
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appeinted. Hie petition was filed duhy 16, 1923, He hats therco 
fore, delayed for nearly three yeure thie attempt te assert his 
mlleged rights. it wan soad in People vs Gbegm, 725 111, 620: 
"The et of ery io not a writ of right, ond it 
wae largely within the sound divserstion of the trial court 
the court nay ingriye whethe "at hal ope mena parthanh 
i ra 
e¥unte ve contuton und amd diearder, and whe tod it “aie oc eat 
Rey t te substantial Dyas Sourte, in the exercise 
diseretion with eh they are vented, may, in view 
ef the conse ® ettomient on the deeuing of a writ of 
memivms, refuse the evht, though the pati tioner has a lear 
legei right fer chich mondiaus is a proper remedy. * 
court way agt en exivtine focts and view the anne * with 
referenes to the consequences of ite action * * * .” 


Applying thin rule in Kommesdiy Ve City Of cbieneg, 226 
Thi. 485, where the petition set up a good cowse of sotien for 
appointment te a powition in the civil service, ond the petitioner 
hed waited five yeers before filing hie petition fer mandoma, it 
was held that the writ we properly denied for aches ond becouse 
4t would erente confusion and disorder and groat public inconven- 
denee ond might reomlt in Giscorrenging the public service. 

im the instant cxce petitioner, with full knewkedge ef 
the facts abeve stated, has comtioued te remeim in o renk below 
thet te uhich he now after three yeors sovsertse the riwht te pre 
motion and to the salary therefor. To permit « person shreoedy in 
the classified sorvice to stand by for veversk yeare before caserte 
ing hie cloim te » higher povcition ont the salary incident thorete, 
and then demand not enly repoyment ef the salary by the city, mt 
® Teadgustment of the persone involyed im the different positions, 
is, we think, caloulated to eroate euch confusion, dicerder and ine 
conveniense in the publide service that the court in the exereise of 
eound diseretion should heve refused the write 

But the petition in else too uncertain amd defentive te 
warront ite iemanee. Constrving the pleading moet «trengly 
ageinat the petitiencr, as mint be dome wader a fosilier rule, it 
must be inferred that the elicible register upon which his nome 
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was placed wae cancelled December 29, 1926, Otherwise the 
averment that 4% was met cancedied before thet time hoe ne 
partiouler significance. 

Nor is the aliege tion relevant or pertinent thet on 
April 5, 1925, an applicant or candidate whe atecd above 
petitioner on “seid list" was appointed te « vacency in the 
effice. Such appointment hus ne bewring on the alleged iblegelity 
of appointments frem the dict im 19960, Hor witheut an averment 
that the concelied register was reutered the liot im 1925 cannot 
be presumed te be the same as thet cumeolled. Im the schoonee 
ef necessary averments it may be inferred that “said list” was pe 
enger in oxiotence and me valid appointment could he made thorge 
ii’ 

The averment thet section 104 of the “ivil Servite Lew 
Was pot retreactive seams cuperfineus. if persons were appointed 
thereunder in august, 1920, fer eught thet appears to the contrary 
they may have been exemined cml placed upen the elicible regieter 
after andid section became effective in 191%, omc may sith the 
eredit given under the statute of one per cent fer eoch six months 
er fraction thereof while in th: military or naval service, heave 
been entitled to and given » higher percentage than petitioner. 

Aitegether we think the petition too uncertain and 
defective te suthorixe the iseusmee of the writ, and that 
petitioner was guilty of joches im osverting hie rights, if omy 
he bad, Agcerdingly the judgment will be reversed for errer in 
net susteinming the damrrer. 

HEVRRGEDS 


Viteh, PF. deg and Gridley, J., concur. 
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FRANK A. UVMLT, 


. APPEAL FROM CLAOULT CovRT, 
Vie COOK COUNTY. 
Ac Me ANDREWS & CO, et hey 
Appellants, 


MR. JUSTICE BARNES DSLIVEALD THX OPINION OF THA COURT, 


Thies ie an action to recover dumages for deavit and 
fraud in the vale te plaintiff ef preferred om common «tock 
of the Falle Mators Corporation and siss of the Gupire Tire & 
Rubber Cerporetione 

issue was taken on Warieus alleged false and froudulent 
representations and the averments necessary te such couse of 
action. After plaintife put in hie evidenee defendants reated 
without offering any evidences, and the trial resulted im a vere« 
diet and judgaent of $4,675 ageinet appeliants. 

The points they urge on this appesl are thet the re- 
presentutions made, if falee, are not sufficient to muetain the 
Couse of action; that there wae ne proof ef sejenter, ond ne 
proof of the falsity of representations mede by defendents aa te 
present or past existing facts. 

Appellants cite wheat is coneedely settled law, and #6 
needa net be diceussed, thet in order to constitute fread in law « 
Tepreventation must be om affirmence of fact and net « mere prone 
ise or expression of opinion er intention.  (Eejithhey v. Mute 
dAfe Zoe. So, 272 Ikl, S84, 896.) 

To many of the alleged folse represontstions declared 
upen this principle is applicable ani they are juetly criticised 
as constituting or tantemeunt to 2 promise er en exprescion of 
opinion or intention. But we think there were snong them ree 
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presentations of material exiuting an’ past facts and that 
there was undisputed evidenee tending te show they were made 
end were falee and known to be ouch when mado, ond that pleaine 
tiff was thereby induced te purchose the steck te his injury. 

These stutementa were with referones to the value, 
dividends, earning» end the fimencial condition of the twa 
eorporations. 

inasmuch os there was oo sttieapt to deny plaintiff's 
testimony the jury were justified in indulging covery logitimete 
inference therefrom which tended to suprort material everments 
i the decleration. 

Zt would expand thie opinion beyond reasonable length 
te aftate in detedl the evidence which we think justifies the 
verdict. Much of it ie in the ferm of lencthy circulars, letters 
amd reports, «hich furnich oufficient grewnde fer the inference 
that defendant eompony and At« president hed full kmewledge of the 
finenciel sondition ond fxets pertaining thereto of which they made 
repented representations to plaintiff, cither verbelly or by 
correspondenee, that were evidently folse and kmewn te be euch whon 
made by them. 

We shail refer to a few of these representstions and the 
evidence showing their falsity. 

it was vepeatedly represented that the market value of 
the preferred steek eof these campanics was 7100 pey share, and 
the sammon steak 920 per share, avid that they were selling for 
@ath prices on the market, und it was upon the strencth of och 
representations ond others that plaintiff from time to time be- 
tween September 22, 1916, and Jomary °4, 1917, made purchasea, 
aguregating $6,480, of shares both of common ond preferred ctoek 
im said companies at what was falsely represented to be their 
ressonable ad actual market value. 

While ordinarily misstatements made by « vender of 
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property os to ite cext or velue, in the ebconew of amy fiduclary 
Folstion betomen the partics or of special circumetumees, efford 
mo ground for voiding « wale, slthough fuleo and made with a 
frmdulent intent, (Neetling v. Uracht, 72 111, 300; Phumear v. 
Rigdon, 78 121, 222; Dddlmen vy. Nadlehoffar, 119 211. 567.) yet 
se said in Cooley on Torta, pe wa: 

"There are some cases in which even a folee 

assertion of an opinion will smownt te frowd, the 
ti Mo yong that, under the circumstances, the other 
% Tight te rely upon 4¢ without bringing bic 
aim dudigren mt te bear. “uoh in the cave where one io 
goods the value of vhick can emhy be known 
= oneurtes end ie has ye apom the vemder, whe de a 
dealer in suah goede, to to give him agewrate information 
eoncerming them. " 

@e think 4¢ de apperent Prem the unddepnted evidenee 
that defendants intended that plaimtiy! chould rely, ond thet he 
44d rely, woen the knowledge they bad amd the informetion they 
furnished porteining te the saanete, finencial condition, output 
aad prefite of said compenies, ond their maiperier knewledee of 
such facts, wid wiere much statements ave modw with the intention 
that they aheli be wadoreteod an statements of fact, and net as 
expressions of opinions, they will conetitute fread. (Uidewer vo 
Hedier, 264 Ili. 315, end esses cited on p. 3°93.) % think 
there enn be no quection fren the evidemee in thie vecprd that 
felee statements «s te the yolve of sof4 oteoks end ce te what 
the compenies wore doimg ov head demo in the wey ef carrying out 
prefiteble contracts, were made by defencomts, having superier 
means of knowledge, umd were relied upen os a mattes of feck and 
not epinion, ond of censtiteted fraud end deeedt «2 chorged in 


the deelaration, As said im Krankewski v. Kanwe, 268 Til. 163, 


1943 


"ZWhenewer a party states « matter which otherwise 
might be am op mM, end dees net state it ae a 
mere expres ef his oy gp te Rehan alge Mag 


existing fuct metericl te the transaction, se thet the 
other party may rescenably treat it ae a fact. amd roly 
and act upon it as euch, then the statement clearly be- 
comes an affirmation of fact and may be a fraudulent 
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Gekcoex vs Bathies 00 TM, eas’ al tenes catwast® 
We think the representations made in the recerd are 
of mch ea cheracter. Wot enly did they portedn te the market 
Yelme of the stecke weuich wee chown te be less than half of vhat 
phaintiff paid for the seme Wt the evidenee tended to show that 
the representations were feiss as to the mumber of ao ters chdpped 
Ww the meter campeny, and oe te the actual sornings om the oteeke 
purchased and the settisl book valme thoreot. 
It sopesea thet defendents underwrate the ieonea of said 
 etecks and hel dirwet Imewledge tarough their agente or otherwive 
af the actual conditions of the companies. Fet uniy di. they 
make representations that the market vulue af the steeks enid were 
aace for preferred and 610 par ahare fer coomen hon 4% wae eokie 
plained? on the market et $44 and $5, renpectively, mt they informed 
MEM that the Palle Meters Cerpgoration was earning 91200 per day 
from the sale of motere when the eudditer’s reports mece for them 
end at thediy request showed the earnings «re no mers then half 
ef this angunt. Yhey alse represented te the pleintifi thet the 
Yelle Metere Corporation hed ne bounds, notes er Tlieating incebted« 
ueose when im fact 1t hed outetemiing demand notes emounting te 
$172,400. They represented that the nei earnings of said corporation 
fer four months ending Apréii 25, 1914, were $40, 298,82 whiie the 
waditer*s report shewed the mot income for thet perint te be 
$31,738.95; thet the gress sales for that period sveunted tw 
$384,599.09, while the mditer's repert shoes thon te Seve bees 
$340,500.09; and that the Falls Setors Corporntion ws making 
106 meters » day whom 44 wae meking only %, 
It alse appears that « balenes sheet and preliminary 
report ef the accounts of the “pire Tire & Eubber Serperstion 
68 @R smgust Sl, AVli,g prepared by « firm ef ouciters, differs 
very materially from a “tentative balance sheet,” prepared by 
defendonts, « coyy ef which they sent to plaintiff representing 
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it te be a copy of the onditer’s, ‘the “tentative” sheet shown 
tetel assets §5,605,477.69, while the original shows §2,590,990.16, 
and $877,765.83 gash in the bank, while the original shows 
$52,501.73, ond outhorixed capital stock 66,000,000, ducmed and 
Gutstending $4,506,000 por value, whihe the original shows stock 
issued oud outetending, 9927,770 par veluae 

Simdiler diserepencies appear im the euditor's report 
ef the value of stocks of the Palle Meters Corperstion. Their 
report of fuguet 31, 1916, shews the met book velwe of that oare 
poration te be €557,812.87 sguinet which the company hai stocks 
iesmed and outstending of per value of 91,500,000 with a bank 
everéraft of $5,159.1¢. 

Wether the cave be viewed ax one wheve « party is 
Aegally ideble fer recklewely making false representations ef « 
matter where he hee wo kwewledge fer the frendulent purpose of 
iméucing onether to rely on his statements and te make « céntrart 
of purchase to hie prejudice (Waller v. Jyh, 209 121. 175, 178.) 
@F a6 & Gnse vhere «a porsen makes positive acsertiaons concerning 
the subject matter ef o sele, ani is therefere bound te Inew their 
faleity (fui v. Jemrett, 94 X22. 475; Rerderg v. Entthomes 142 
Thl. 96) or o euse where theve eas « direct offirmation af facts 
known to be falco vhen made fer the purpece of inducing onether 
eet wren them, we think there was onficient svidemee to fue tify 
the verdict. 

3% de contended by epreliant thet the parties wers deale 
ing at arm's length ond that plaimt&f? could sosdly have sequired 
information respecting these compenier shich wore deime business in 
the locality where he Lived. But as codd in Leonerd v. Springer, 
297 Ill. 5353 
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But we de net think the parties were dealing et arm's 
Jength. The defendents knew and wore informed that pleintafe woe 
acting on their advice in regerd to purthesing the stocks, They 
frequently declared ta him that their principle musinesewos sere 
Vice, and thet it was olweys ot the customer's dizpesel, and wadd 
im certaim letters: “You mow have the beet securities which a 
Sem can hold, and I om pleased te imew that I wan the means of 
getting you te purchase them,” and "I believe you have acted wisely 
in taking my advice,* 

But whether denling «t arms length er wet we Giink 
defendants’ lisbility wee clearly shown. 

AFPEREID, 
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AMMA SCHOOR, a minors etGe, 
Appellee » 


ee 


APPRAL FHOM CIRCUIT couRrT, 
VS. COOK COUNTY, 


HELENA DEMMLOW HINZE, 
Aprellant. 


MR. JUSTIC® BARNES DELIVSRED THE OPINION OF THE COURT, 


This was an action in cease te reeever damages for 
personal injuries susteined by plaintifr, a mimer, from being 
struck by defendant's meter truck. The trisl resulted in a 
verdict and judgment against defendant for 39,000. 

As grounds of reverse] it is urged that the domages 
were excesaive and that a remark was made in the besring of 
jurers that was prejudicial and calewleted to increase them. 

As to the latter poimt the record shows that an in- 
vestigation made by the court revealed thet the remerk, which 
Was not made during a session of the court, «na not heard by 
any of the jurers, and there wan no affirmative proef that it 
was, We think, therefore, thet the court preperly denied the 
motion to discharge the jury based upon ao contrary supposition. 

As appellant's Liability is not questioned we need 
mot review the evidence further than it kes a bearing on whe ther 
the damages awarded were exegescive. 

The accident tock place March 15, 1921, when the 
Plaintiff, a little girl, was cbout twelve years end three 
months old. She was standing om the sidewalk looking threugh 
a window when from negligence in the operation of the truck, 
os alleged and not questioned here, it ren upon the sidewalk 
egeinst the girl end its hub struck her in the calf of her legs. 
As the blood rushed from the wounds a bystander tied up her 










aosee « ss 











Os ao. Al I 8 g Ss a aah somes soca +m 
pine yack. is AI Ay AO Cute At : 7 . wee ‘ 
‘ ,a28In ¥ ‘ 
fe ss cont 


se * meres wer NO woRETeN: acate « 





sian een ce 4 
: sa mga soveoee +e Bene aa aattoe : se sain eat : b 1 pans 
ike? weet neath a a Titrataty ot barked ai ead : 8 ae 

A mk butheews Soke mE hoene cot gm at fmacne be wf some 4 

| | 6800QH et Smebaeted tenduge Peceanaat be Shcanhda 

megoean wl tank ages ak a iorerer ‘te abaaorep tA . 

Re wadvoni any wt cham we Seamer @ Sauk Sang ovinason ou 4 

_ shat cunptead of vetatinias tae Jatebowtong wow asi stom, ca 

_ ate fault ewdibe eeney ast ko sedeud ate had A Ra — i 

Mabie (alsainont att aut betneves fein ats a obnnt nogteshvaor ah 

wt Seeed ft on naar sPenee aahh te aebrane * eal oham eae od q 

th duds toong opbtoae sve om naw osdnlé had .amonet wild iad a 

wit baked sehreqong Frum mee boclh yeni onMe tube OW sme 

ates ka ogo ym grecdieon ie anemyit boned ed soinetniah sake an 

hnon on bedarttnemy toa ud wetthonas whemattogaa wa 

xuttote at ubhcoed a da FE parte. scbalcas's apnahéeve int wenvor tem 

sayy AAS oe Sodtaws we genes. all 

sith evtw 4ACE (20 atte soady aed seeptto oa BELO 

wom br atney evdowt darts wae , thy atog ad. : Veahedele a 

Kywerdt? webined KLawebin ad? pe pathende aoe oie adhe eattmom ; 

eourct otf te xodtecone alt at sonal gers ancret'h serie welutke a q 

i, tiawobie wth magy wot 42 «Stas heamebdwees dome tote pegelia es ] 
(gop eas Ne RAgo sulh seh nel Roineee amt Ow irs Ooty ae) dwabape | 








‘ies 
a 
+ 





SO Cia on RR Rist eA pon ire, were eatit eeet Medes Aha ee ea 10 


ole 


lege and hed her taken to a doctor, ond from there te a hospital, 
where she remained nine weeks under trentment before removal to 
her home. In the oubsequent Nevember she woe agsin taken te the 
hospital for an operation to lencthem the Achilles tendon in the 
right leg, where she was for about « month, reneining in bed fer 
about half the time and pert of the time in © wheel chair er walke 
ing on crutches, There is littie controversy with respect to the 
mature and extent ef her injuries. The colf muscle ef her heft 
leg was torn and lacerated and the two celf museles of her right 
leg were entirely tern away from the bone atid were hengine downte 
The weumd was cleened, the muscles sewed up, The skim em the Left 
leg wae pleeed back ve thet there was a fairly good union, end it 
has healed, leaving « scarred tiscue about two and oneehalf inches 
im diemeter. But the leg is nermed in function on! mt littic of 
the miscle wos loste 

We bones were broken and the permanent injuries compleined 
of are confined mainly to the right leg belew the knee. In the first 
operation on the right leg the mscles were eowed up and skin was 
taken from the thigh and grafted to cover the row oven. The patient 
wee in o shock after coming out of the aneesthetic for several 
houre in consequence of the less of bleed. the required visitim 
every day while in the hospital and « dressing of the imees fer 
subsiding an infection which set in. The ieft leg healed up 
mite fast ond when she went home there was a pretty fair union 
in the right leg, though At had sloughed considerably ond left 2 
Cavity about two inches deep in the calf, The less of muscle drew 
up and shortened the Migement ealled the tenden of Achilles, that 
comee from the heel bene se that em operation for lengthenine the 
geme in the right leg wes ‘a necessity, as the tension ef the tendon 
become stronger and caused her intense pain and was resulting in 
ankylosis. The result of the operation therefor gove her a 
lengthening of one ond oneeqarter inches of the tenden eo as te 
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let her foot come back in poohiden. ‘the Ligament cot in the 
Operation was sewed togetlier, oo wie the skin over ite aid the 
mikhe and fost put in « cast Yor absut o nionth. The operation 
was GACSF Gn aieesthctic and took about aneehali an hour, anti 
the cast snather half. The patient Vieited the docter for about 
& year, overy other day efter the cant was removed. The okin is 
quite tense where it was sewed in tne operation for lengthening 
the tendon oo that walkine ami using the leg ceuse the okin te 
érack, which it has done about a heli dezen times since. the 
upper part ef the calf is healed wel) amd there is no sore exeopt 
where the tiuree Littie pheeces ef akim crack. this laiter condie 
tion will require rent so that the skin will heal. ‘Yhe operation 
oa the tendon head the desired effect of Lengthening 14 66 ae te 
give Aer am yory seurly nommal position of the feot « enough se 
that her hecl ds abeut ene and oneehalf inches from tae floor when 
stending in her bare feet, and can ve accommedeted by a Bigh shoe 
heel. oe Ras Lent seme use of her leg, has te wulk en the bali 
of her foot, «nen not scoommedated by « higher heel of the shoe, 
amd there is « Gertain stiffness frem the ankle up. ‘There remaina 
the savity about two inches dacp to within half an ineh of the bone. 
Her greatest difficulty is in seid stiffness and the shortness of 
the tendon. 

It alse appears that hes right foot has we developed 
ag hes the left, resulting from interferenes of the cirmistery 
and nerve function. There is sensation and function im the leg 
wut the suvsculer strength of the leg and foot in walking is ime- 
paired because much ef the muscle bas been destroyed and that 
condition is permanent. ihe experienced mich pain after the 
accident and during the trestment, and if she stents now on ber 
right leg too long, or bumps it, it paine her, The skin of the 
ealf of the right leg is healed up but the cut below to lengthen 
the tendon is stil) sore. 
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Since the accident she hax skate: and ridden « bieyele 
but claims that when she uses her Leg in rumning and trying to 
skate she feels pains in the ealf of her right leg and «a burning 
sensation where the stitches were made, It appears alse that 
shortly after the accident her hearing beomme affected and that 
one car drvum io ruptured, but the evidence doce mot satiefacterily 
@iuclose that that wos a result of the sccidente 

Te shew that the verdict and judgment were oxaesvive 
eppelient has cited mony cases frem this ond other jurisdictions 
decided between 1486 amd 1916 where thore was either a reveraal or 
a remittitur required mich below the amount of the inetent Judg> 
ment in caces of seyerer accidents requiring the emputation ef a 
leg or a part thercef or an arm, and requiring « remittitur dn 
similer ceses vhere there wes ankylosis and « shortening omd weake 
ening of the leg resulting from « fracture or otherwise, ond where 
a judgment of ies» then half the amount of the present judgment 
wae deemed a reasonable moxmre of compensatory demages for meh 
injuries. Appellee deems these caves of Little relue becouse 
the depreciation of our currency, and the hich cect of living since 
the world war render the intrinsic value of the moncy Judgonent 
very mich leas thon when the canes eo cited were decided, This 
is true. But regardless of these ceonemic changes we comnot but 
think the judgment, when compared with judgments civen for more 
serious injuries, is somevhat exgessive. We ounnet agree that 
there is amything in the recerd te shew that it was brought abeut 
by passion or prejudice, It wes more likely the result of sympathy. 
While there is no definite etenderd for aseertaining the compensation 
that should be allowed for injurics, yet we are dispesed te think 
that there should be « remittitur in the instant cane of at 
Least $1500. if och o remittitur ie made within ten days the judge 
ment be affirmed for $7500. Otherwise we think it should be 
reversed and the couse remanded. 

AFFIRMED T¥ THERR IS A REMITTITUR TO $7500, 
Pitch, P. Jo, and Gridley, J., concur, 





eluqede 2 Bakoey ie: eteeie ails Gee ane ee eombe. = Fk 


ef nebo Bee omivoest Be wee et eee spate tacth tmteks ted i i 
utters @ Bee REL Haat sod fe Her eo AL oie whee? ete eda 





Piatt seks eter et 


ae 


fatte Ate ReEREeTE oinned watsned CHM See teey oe Conte ee 
oRinetsetinetes Zan wath mewakien wt tat ghewtewe ads cae Ge 


SH ehieidoos Od Dy tkeies 2 dew Sot taal en akowdb e : 
WEEE hONe eree eros; hae Heder eel tah were 6 le a 
nNRec hind welte cam BoM wert seed yoem Gordo: eel etkeem 
we kamera « oaths ser Soest wrete GONE Bee hak eaaniuniees behtnap ee | 
ek Sedat et te davon oie wahed some Soukenet, ss ant Dit ase ge me | 
og Te neki hae ARS Beka hase coeteston ta anneal anos ed 














wie be: 4 ender ae aaptoet a oe “elt iewee get asf Be “aatdttxe a 
Peete Perec uel te Hoopes ae el eae: seek Re Peomhel ae ‘ 
aU OT OR COINS Te eM etnies 6 Dome mae 
MRR KENT GRITS Te eoman Gout CREED wmREMERA wheat 4 
i ones et tut dal a eee eR Yee oe mabtedamqed alt q 
nena scttoee: esi! Le Beene whine eet coke Now dee Oe 
ee ee jetggpanctn ] 
tot deetaed aw weedy shemeons veoh Wa neater fa oo tered ta ) | : 
wre nah wer dy web ecera at tyke Sore aoe. tliat ote dnkdt ‘ia 
i ee | 
ee ee a ahammar: | 
| suitors Be ddewos aus Glee came oe 23 ee ethona se aeteaag yl 
note ramemo sth gubeberams cat Swinats aodeR IO ae ok onadd ona El 
ee eT eT one wee _ 
: ha RG oe. Ree oe hitweet 6 od BEoode 
! “3 Be et J “ pa ceents 2 
Te ae eeepnen gob geakhant hes got: ll ts 























ee ee 
Aiea wow wold cme woend eohkebe 


fulesene af seabeutak amabgoe 





a4 ye’ 
200 = 29300 


THA TAUUT COMPARY GF BEY ILAGLY, 
a Corporation, 


2361.4. 62% 


Appallee, 5 
} APPEAL FRGR CLACUIT COBRT 
Te. 
j GW COOK GoUNTY, 
THE MARMOTA BaTChany Trees 
Anpell ant. 


MM, JUSTIGR BARRERA NELTVERKS THe OFINION Ge wee Gor, 


This is a sult en o preslesery note signed by de~ 
fendant, ond niwing Fernande ©. Beoa Company as aayes, und by ft 
endorsed. A Jutsmemt of $2000 woe anteret upon a directed vare 
@ict for plaintiff, aud the maim question io whether thera wae 
any evidence galling fer subeiesion of the exes te & jury. 

The stetument ef claim degeryibed the note, aid ale 
Leged that plaintirf was thy legal owner an’ selder thereet; that 
it was purchased for a valushle ¢genwiderstion before saturity, and 
protested Zor nonepayuont. 

After atriking several affidavite ef serite the ceurt 
permitted defendant te file an amended affidevit setting ferth as 
Gefoenees that the motes vas gtcien fro defendant; that the naa 
ef the payee wae met in it then but wae imserted by see wnkegem 
Pereck ond ta a forgery; thet Jefentant never had any Yoo) edge 
ef the payes or business 4ealings wits it, ond never antborined 
the delivery of the mete to it or recaived value from it. The 
affidavit further alleged, "That thie defeidant has pe knowl oige 
as to vhethor or not thin pliaintiff reacived thin note without 
notice of ite infireitics ner iv it alleged that said plaintitr 
Feceived sald note without notice in the said statoment of chain, 
Therefere this defendant reauires etrict proef ef the fact.” 
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Byidently regerding thie laet sverment as raising the 
ieeue whether plaintiff wae «a holder im dus eourse without notice 
Plaintiff amended ite stxtoment of claim by elleging thet 24 pure 
ehaset the note im good faith for a valuable coneideration befors 
maturity thereof witheut setice of any infiradty or defect in 
title of the person negetiating it, wii by sgrecaent the esid af~ 
fidavit of merite wes poralited te etesd ax the uffidevit te the 
amended stetament, 

Piaiatis? introduced the mete, the aerticiosts of 
protest, computed the fatereut, aid rewted. 

After defondant's wctien for a dlregted verdict ens 
@vereruled ite president, *. d. Zaug, whe sigued the sete for 
defeniant, testified that pursuant to o arrangement for credit 
made with the Julian Trade Finance Gorperation ia dew York, said 
note together with ether notes of deferdant sgyragating 214,04, 
in whieh the nawe of the suyoe wae left to be inverted, were sent 
t¢ the Finance Cereoration to be exebasget fer $14,000 werth ef 
motes of his selection, with an witeretancing that before the 
Botes wore te be uved euhd Plnanes Garseration would asewse 
‘ Pesromeibility for the payment of any notes giver im exohange, 
that it refuned te 46 ec, wid therewpen he desonded the return 
ef the notes, and all but three of them vere returned, 

This teastiseny tended te abew that the tithe ef the 
person who Aagotiatse the sete eae defective within the meaning 
of the Segotiable Inet ramonts Law, and thot gash the burden on 
plaintiff to shew it wae the bolder in due course. Seatiom $4 of 
that lew deciarce that “fhe title ef « peracn whe negetiater an 
fnetyusent is defaetive within the meaning of this act *** when 
he nagotiates i4 in tresen of faith, er wider auch siroewastances 
ae ahount to a fraud.” And seotion &% provides thet whem it is 


sheen that bie title wae defective “the barden is on the holder te 
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prove that he er geome person under whem bho claiem aaquired the 
tithe as a holder in due course." This oral proof of the delivery 
of defendant's notes upon condition, which was parnicatble (Bel) 
ve Bedonaid, 306 111. S9B), and of the negotiation of one of than 
im violation thereof tenie4 te show « negotiation in breash ef 
faith if met under such clrewistasces ge aeeunt to a fraud, snd 
therefore a 4efective title in the perten negetiating it, whiah 
put en plaintiff the burden it 414 mot aswume of proving that it 
was a holder in due course, 

In Boll v. Melenald, susra, “here motes were dalivered 
a8 osllateral ant net intended te take effect a8 premierery notes 
but were to be held by the payeo wotil maturity an¢ then te be 
eurrendered upon paywent of moneys to be eollveted by the maker 
fer the payse, it was held that te e¢]1 the setes wader euch aire 
Gunetances before maturity and to wut them la gireulation ae yvelid 
proulesory motes wan te megotiate thes in breneh of faith and wider 
such cirounsiasogs e2 aneupt te a fraud, sad rendered titie of 
the party wo negotiating thom defeotive within the meaning ef said 
section $5, ond that such = showing of defective tithe east the 
burdens upon the bolder of the nete te prove that he acquired the 
title therets as a heider im due seurse, 

But regardless of where the burden ef proof lay ond 
whether the evidence tended to show any other defenses, there being 
evidence in the record tending te chow that the title ef the negetie~ 
ter ef the rete wes defective the court @#erread in net esubmitting the 
ease to the Jury upon that ivweue, hile plaintiff contends that the 
falluve of defendant direetly te ¢ony the averwment in the anended 
statement of claim that plaiutirr wae « holder im due course te 
treated an an aduiesion thereof wader the rules of the Municipal 
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court, yet no question was raised as to the sufficiency of the 
affidavit of merits in that respect, and it is apparent that 
both parties treated the issue whether plaintiff was a holder 
in due course as in the case and had the full benefit of it as 
if it had been formally pleaded. (Lyons v. Kanter, 285 Ill. 
336, 339.) 





The court erred in directing a verdict for plaintiff 
and in not submitting the case to the jury, and the judgment 
will be reversed and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


Fitch, P. J., and Gridley, J., concur. 
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Te J. FORSCH CONTRACTING 
COe, & corperstion, 
Appellant. 


MA, JUITICH GRXIGLEY PRLIVEKTD THR GRINIGR OF THY COURT, 


Om dune 19, 1920, pleimtiff resevered « judgment 
egeinet defondent for $15,500, rendered by the “irewit Court 
ef Cook! County upon the verdict ef a jury im om action for 
domagesa for porsomeal injuries, Three fingers of her left 
hand were #0 bedly crushed by the wheels of « trein of care 
a @ necessitate exputation. The train ond the tesporary 
track upon which it wae rurmming were being used by defendant 
im hewling excavated soil te «© dumping ground, Sefendemt 
appesled, and, en October 4, 1941, ‘thie appellete court reversed 
the judgment, made « finding ef facts thet defendent eae met 
milty ef the negligenes charged im plaintiff's original count, 
or ef the wonton or willful conduct cherge’ im her of¢i tional 
count, ond did net remand the case. (222 Li. App. 635, opinien 
not published.) ‘Thereafter plaint4ff sued out « writ of arrer 
from the Supreme Court “on the ground thet the validity of o 
statute and the construction of the constitution «re involved, 
and thess <uestions arese for the first time in the apreliate 


 oburt.” On April 14, 1924, the Supreme Court reversed the 
Judgment ef this appeliate court ond remonded the cnse with 
 @ivrections that this court "sffimn the judgnent of the ciremit 
e0urt er reverse and remand the epse te that court fer o new 


trick." (iarich v. Forschner Contrecting Oo., 52% TLi. 343, i 
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388;) Theresfter the case wos reedocketed here and counsel) 
for the respective parties were allewed te file, and did file, 
edditional briefs. 

The Supreme Cowrt in the opinden sald (p. 346) thet 
the importent qestion there presented fer determinction wes 
whether, if the statute (section 120 ef the Preotice sgt) be 
construed to apply to cases where the evidence ie conflicting, 
it is invalid ae repugnent te the constitutional right of trial 
by jury. nd the Court, after an exhauetive dicouscion of the 
question, further said in conclusion (Pp. 358), 

"This being « cane tried by jury, « and the evidence 
of plsintif? seems unqestionably te hove tended te es-~ 
tablish « couse of action, + the statute did not euthorize 
the appellate court te revorse the judgment with a finding 
ef facts and net remand the case. If the otatute be eon- 


atrued te authorize the judgment of the Appeliate Court 
in this cose, it would enthorize thet court, in ony case 


ds on facts, where the cvidenese was conflicting, t 
we determine on which side is the preponderonce of 
the tes whieh that court believed, ani etuld give 


thet court pewer te @xercies the functions of « jury, 

wide) we have repeatedly held the trial court could net de, 

and the statute mould be ae much a vieletion ef the right 

of trind a Re gh cll yl at tei to confer the same 
on 


power al court, One of resegnized bens? its 
ef trial by de thet the jury sees oma benwn the wit- 
nesses, whi veo them euperior odvantage ever « reviewing 


sot pene i¢@ the credibility of witnesses and 
the weischt and eredit that should be civen their tee timeny. 
Conptrued te apply only to cases where a jury was walved 
by the parties in the trivl court or te eases shere the 
trial court wes suthorized te direct a verdict, we think 
the stetute fie consti tutional.* 

Plaintiff's originel declaration consisted of one count, 
to which defendemt filed » ples af the genersi issue, Thie count, 
after etating the physics) situation curreunding the place of the 
aecident and that plaintiff, a miner of sbout tee yorrs of age, 
wes “lewfully” walking along ond menr te defendent’s rediresd track 
and exercising ordinary care for «a person of her oge, alleged that 
defendant, by certain ef its servants then and there in charge of 
& train ef dump exre being propelled by a lecometive upon ooid 
track snd neor te plaintiff, “se negligently ond oerelerely ron, 

‘i Managed and eperated the seid dump enre end locomotive, * * without 
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keeping omy leokeut ahead of the sume, ond withent sounding omy 
warning signals of danger to plaintiff, or taking ony procou tions 
whatever te utop the sadd dump gers ond engine or to avoid «triiing 
pleintiftf," that by reason thereof pleimtif! wos etruck and ine 
jurcd, ote. On the trial, after plaintiff's evidence nad heen 
dntroduced ami «2 motion to ¢irect « verdies fer defendemt had been 
dended,, plaintiff filed an additional count alleging that defend= 
amt "fabled te stop ita cudid Locomotive and train of care when 
denger wan feniment to pladintif!, oni emrelessiy, recklessly ond 
wentenly ren its engine and train of cars upon and ogainct plaine 
Ciff,* wherety she wan injured, ete. To thin additional count 
defendant filed « ples of the goneral desue, At the conclusion 
of wih the «videnge defendant again moved Ter a directed verdict 
in ite faver tut the motion wee domied. efendant cleo made tw 
motions in writing thet the jury be instructed thst there cowld 
be mo recovery in the case (1) under the original declaration or 
(2) wader the additional count, tut beth were denied, After vere 
diet the trdal court denied defendent's metions fer 2 new triad 
ond in arrest of fudgment ond the judgment followed. 
in the former opinion (unpublished) of thie appellate 
omurt, the facts were outlined ac feliewss 
“The evidenee in this case shaws that the acoident 
gol Jume 27, 1937. At es o Rag ony ll 
wat ong wer Upon a con 8 
Por tga of gage te eonetruct «= section ef the Calumet 
Mai Sag sewer slong e route which M sagpee pre Lov th 
et Tho Senitery Hoord reserved the right to furnish 
ite owh cumping place for the opodl and did furnish euch 
place upon 2 sertain oe pea Me three= quarters 
ef o south of 127th Street om tha Litthe Calumet Biver 
(hd gy rae ggg ray Ml oooh Fa the Penneyivania 
e it had seaured the right te ¢ump the 
excnvated 041 upon this tract and te vel geen on erate 
Gummy engines over the land. This right of 


Gump im: 
eperation the defendont wes authorized wy the Genitary Board 
to ae Camreenre The See a entered inte om agreement wi th 
ct Gr oe whereby it secured the 
aad eno road company's right 6f way 
+ ally Bom Boge Laie aeammheen feet saat eo the west side 
of the railresd tracks fer » distance of 1190 feet senth of 
Tier cee ee Cn ene San eae the lend provided 

for dumping epace begins and runs thenee south te the river. 
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The defenisnt constructed a track in the fell ef 1916, 
from L27th street south slong the right of ig Pod the 
Fennoylvenia Hadlrenad to the Indian gina. eo * 
distanee of 1100 feet. The track then curved te the 
weet to the dumpimg spece and contimmed in e sou theesterily 
direction te the river. 
the fether of the plaintiff made on orrangement with 
the momager of the defendent sompeny «hereby he budlht a 
house ey o oe on e high pieee of ground in the northerly 
tine, ef space ond south of the Indian boundery 
which house was used by plaintiff's feather as a bearde 
fing pluec for « gang of labercrs whe were brow _ by 
plaintiff's fnther te work for the cqntrocter in performing 
the contract akove mentioned. ‘There was come converwation 
between these parties as to the wnam, & of either ed Bove to 
erect a structure of thie kind upon hari Feet mt 
the house was erected in 1917 cent thir eet ate ow ot Ge 
Yerpebner tracky and the expense of the Tee aved woh a 
weed in the erection of the some wos pod by plaintiff's 
father. The hone: facet the wat tit Rad am emelored porgh 
on the east side toward the tracks. ‘The mother ef the 
pleimtiff testified that she nrver sllewed her ahdidren te 
wear the tracks; thet the porch wae chevet oo thet 
2 mot get out, tat thet om the dey of the strident 
plaintiff hed slipped cut the frent woy, which wae on the 
side of the honee farthest from the tracks; that rledntifs 
was gone about five mimites before the accident oocourred. 
He evidenes was tniredyced showing thot any shdlidron had 
ever been seen meer these tracks, South of 127th Street 
there aro mo reais or creesings, end we ether hetitatiens 
nearby. The tracks ram for 1100 fect om the right of way 
ef the - Rigisee 5 He ge Railroad, which wes Seneed om beth sides, 
% ocurred at about 2 P.M. of the dey mene 
tioned on the part of the track which was reestot on the 
ivenia Railroad's right of wey at a = apparontiy 
som feet or mare trom the heuer o¢ “paniatish's 
parents. The trein wae moving in o ona taark 
senuioted ef several enr0 leaded wit art —” 
were being pushed by an « twe men were om the troin; 
one of them, Parkewich, was standing on the aesond eer from 
the front; smd the ether, Marriott, was the engineer in 
—— of the engime, whieh woe on the reer em? of the 


Feskowbde tontittes thet he saw a e414 right in the 
the track when the trim wac nbowt 150 feet away; 
that hie “imrodante began ee hie hepie te etey ant 
shouted te » whieh he contimaecé te 4d while the 
train wna 7 aman orer proetically five raila; that he sew 
the auatunes at the time tut the latter wes iscking and 
a his Bend of tem: girls verking im the Rg my, field 
end did mot hook toward Perkewich. Yerkovwich then jumped from 
the trsim end tried to eove the chihd but was teo late. Hie 
testimony on crogseexemination modifics this statement sone- 
wmat in thet he snye when be firet sew the child she wee ct 
the rail and not in the middle ef the track. 

The engimecr teotified thei he vex net wrving bis hand 
te giris im the svparagus field and thet he 4id net eee any 
ie there and did not see or heer any sigreale given by 

erkevieah; thet the first he knew of the Littie girl's 
Presence woe when he heard her seremm ot the time of the 
aceident; thet he applied the brakes, «tepped the train 
immediately cond ren beek ond picked up the chile, she was 
lying in the weeds to the vest of the track.* 
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On the former hearing before this court defendant's 
mein contention wae that the trial court hed served in wefucing 
te grent its motions for a directed verdict, and for the roeson 
that the evidengs did not show thet 4% hed beom gudlty of amy 
ag@tionsble negligence, or of any wanton oy willful scenduct in 
injuring plaiutéff. Defendant's sounsel argaed that plainuftf 
Wat « trespaseer at the time she was imjuredy thet det ondent 
Qwod mo duty to a trwspasnery sxvept aot to «ilifwlly or eontenky 
injure ker; that thie wae 66 even though “he wow an dato’ of 
tender yeara; that negligence ani williwlmess or wontennens are 
Clearly Gictinguianablea, aid ore “ae Waebcable as 094) and water” 
(eitime Sniceze Mask | i & Vechsie “ye Sa. ve Hamier, 215 Thi. 
626, S40, wherein thors ds quoted wits agoroval « portion ef am 
@pinien of the 0, da, Civeait lourt ef sposaie, seventh circuit, 
An the Gave of Buddy Vo BHAglis OF Govelie S48, S50), ond tant 
there was ne evidence that defendant's speratives of tae train 
were guilty ei wilifui or vanten contact iu injuring pleintitf. 
Geumeci Yer plaintiff, ea tae eWiucy hand, argued tint she, on 
seoount of tender yours, should not be Yegorded as « trowpadcer, 
amd becuase the was viygaiiully ea the track at the Gime of the 
a@eident in purminnee of the “invitation” ef 4-fendamts thet 
whether or met rightfully there, she wee met & treepaneer gx to 
Sefomiont, tie iattor velng a mere ddcensee of the Fenoeyivania 
Rediread Company (chiding ctadyell v. Shiv of Shigesg, 297 i). 
486); ond thet umder the evidemee the eave was preperly axa tied 
to the jury on the ventou ovuni of the declavation. im common ting 
on the contention that piainti?? was om the track bp “invitatios* 
of defundent, we said in aur former opicion that it “seems w be 
based upon the fect that plaintiff's father had ween anpleyed by 
defenismt and Bed beon permitiad te budld a bearding beoase woon 
the dumping plese. i6 will be noted that the aseident tosk place 
at a comeiderablie distances fram the houee of plaintiff's father 
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and met upon the ground reserved for the dumping apace. Wo 
outhorities are cited in appellee's brief whieh would tend te 
show that these tremeanctions between plaintiff's father and 

the dufendemt could be someidered oe am invitetion fer the 

child t® ge upen the tra cite There de no claim mace er argument. 
adveneed thet the dofendent was maintoindag on attractive misenne.* 
and, in commenting om the contention that plaintiff was net a 
trespacner go te defendant (it nos being the owner of the ground 
where the sacefdont occurred bet only im possession of on¢ using 
the Land under an agrecment or license fram the Pounsylvenia 
Railroad Company) and after reviewing the Stedyel}) case cited in 
wuprpert of the contention, we held in mbetanee that the contene 
tion was hacking im merit ond thet the cited ceve wos not in 
point. And we further held in substance thet it is o weld 
settled rule that ne duty is owed te o troupancer except met te 
willfully amd wentenly injure sich trespasser; thet thie rale is 
eprlicable te a miner ef tender yoors (citing Bobouh Nadixeds | 
v. Jones, 1623 111. 167; Boween v. Baxthelomey, 104 Tlie App. 
667; Colby ve Chienge Junction Aye Coes 2G Lie Apps SA%); ama 
that the rule cecms to be general ond mot limited te railroad 
companies only (cititg Gibepn v. Leonard, 142 IRR. 18%; Casey ve 
Adomp, 254 123. 380.) 

From the opinion ef the Supreme Court 414 evpente thet, 
efter this appelinte court hed reveresd the Judgment of the 
eiresdt court witheut remanding the case, plaintiff in the Supreme 
Court attacked the velddity of scetion 120 of the Practice set 
iu co for «s it purperted te permit the appellate court, upon 
making a finding of facts different from the finding of » trial 
court, to reverse o judgment in a ence trie before a jury wi thaut 
Pa Pemanding the case, where the evidence in the trial court wee 





conflicting. Wo attack was made upon the power of the appellate 
; Court to reverse euch » judgment end remand the case Ter & new 
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trial, shere 4+ finds thet the verdict and judgment ave clearly 
ageinet the woicht ef the evidenee. And w de net understems 

that euch » power fn new mentioned by plaintiff’. ceumeel. 

Vader many yprier decisions of the Supreme Court, the epreliate 

court eleerly hes meh o power, which it 4e ite duty te exoreise 

in the preper case. (Shinage Addon Be fo. v- Nodmrheh, 15% 

TAL, S08, 394; Voget: v. sneloo/merdoan Provision “os, 202 ih}. 
462, 465; llinois Comtralh Re. Go. ve Smith, 208 ILl. GOS, 820.) 
And, a8 we read the opinion of the Supreme Court, ne mew Limitations 
were placed upon the power of the aprellate court, in «a preper anse, 
te reverue gpd remand o cane. Vilaintiff's counsel, however, in 
their additional brief hevefiled, esl) attention te -« sertein statee 
ment in the epinion (p. 345): “There were tut tw eyeewltnesses te 
the a¢eident, » the Wrekeman and the engineor of the train which 
struok and injured plaintiff; the tectimemy of the wrakeman, whe 
wae a witmees for plaintiff, terded to extebliiah the cuiee of action, 
while thet of the encineor tended to rebut it." 4nd counsel arenes 
"the only mestion of fxet, thon, left fer this court ta decide, 

om thie record, is the mestion ef whether or net the evidenee 

ef the witness, Perkewich, in se clesrly everceme by the evidence 
of the whimess, Merriott, that this eourt ought te reverse the 
gudgment and sward a new trisl.” Negerding the inoue of defende 
ant's negligence, as charged in the erigimal count, the conflicting 
testimony of Perkewich and Karriett on to the d«teile ef the accident 
was mot all the eviience, That the train was soing only abewut ten 
Miles per hour, that defendent’s track ot the place of the accident 
was fenced ing that the place ene im « divtrist where no one was 
expected to be found, thet there were me read crossings over the 
tracks or habit«tieomse in the vicinity ether than the house bail’ 

by plaintiff's father, thet no chdldren had been seem before on 

the tracks, thet plaintiff hed slipped awey from the eave of her 
mother and from the house sbewt five mimutes before the ncaddent 
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amd was a treapascser om the tracks, were, we think, facte te 

be considered, im connection with the teotimony of Purkowich 

and Marriett, in determining whether or not defendant wae gublty 
af the negligence charged. As to defendunt's wiliful end wenten 
@ondeet, ae charged in the aliditienal count, it appears fram 
Perkewiech's tevtimony that djmmediately after seeing pleimearr 

oa Or neor the traek he did ali that he sould to etep the train 

by vigneiine end shouting te Marriott, the enginesr in the lecame tive 
at the rear ond of the train, but thet he could not attract 
Marriott's attention in time because the latter woe looking over 
inte on adjeining field, and that he them jumped from the train and 
uneuccessluliy trieé to save plaintiff. And it appears from 
Marriett’s tectimeny that he wes net eware Of plaintiff's presence 
until after the accident hei ocourred, when he hoard her coresm and 
immediately applied the trakes and stepped the trnim. In Rerniar 
v. Phiineise Sentral Be Co., 294 111. 464, 470, it ie wedd; “Te 
tenstitute a wanton act the party doime the act er failing te act 
aust be comsecious of his conduct, and, though having ne intent te 
injure, mist bo conackeus, from his knowledge of wurreunding cire 
Gmetences and existing conditions, that hie csenduct will naturally 
or probably rewult in injury. * * ‘“hether an act is willful er 
wanten is greatly dependent upon the particular cirewunstances ef 
exch case. “here the omissiem te exercise care is s® greso that it 
shows a lack of regard fer the sefaty of others it will justify the 
presumptien ef wilifulness end wontemmess." Apehying these rules 
te the facts in evidenee, £4 seems clesr te ws that Harrictt was 
met guilty ef amy wanton conduct at and befere the time af the 
accident. ‘¢ are of the opinion that, om the faome of defendant's 
Mégligense, the verdict and judgnent are clearly against the woight 
of the evidence; and, as te the charge of defondent's willful and 






cM wanten conduct «s contained im the additiensl coumt, thet there is 
_ ‘Re evidence im the record te sustain it; and that the trial ourt 
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erred in fubling to instruct the jury on defondont's motion 
that there could be mo recsevery on thet count. 

The Oupreme Court im ite remending erder directed 
us te “either affirm the judgment of the cirewit court or 
reverse amd remand the esse te thot court for o new tried.” 
Yor the recsone aveve eteted we are of the opinion that the 
Judgment ef the ehroudt court showld be reversed and the conse 
remamied, and it de se erdered, 

REVERS D ABD RYMANDOD. 


Fiteh, P. J., and Barnes, J., coneour,. 
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CHAULOTTE NKAMAN, 


Complainant and Appellee, APPAAL FROM SUPRAIOR 
Veo COURT OF COOK coUBTY. 
CLEBMONS NIGAN 
Defendant ami Appellant. ) 


MH. FUMTACK GAIBLAY OVALIVERAD THE OFPTAXON OF THE COURT. 


Defendant prosecutes thie appes) from on order of 
the Superier Court of Cock County entered Bovember 24, 192%, 
in which, efter m heoring upon defenient’s belated demivrer 
to cowplainent’s petition (Pies juguet 24, 1923) end won 
defendont's motions te yeeate the esuri's previous order 
(entered on endd petition on September 21, 1993, «fter » fulh 
heoring) and te vacate the modified order ef Nevewher 22, 192%, 
the sourt erdered thet eadd dewurrer be overruled and endd motion 
be denied. 
| Qn dume Ll, 1921, the “uperier Court entered « decreas 
 «genting « Givorce to comploiunt, t# shese bill of complaint 
+ é@efendent had filed on answer, eai hed consented te an iemediate 
| heeving. It «au further erderea in the deerse thet coer leinent 
_ whould have the Gare, Guatedy and education of teo miner children 
| of the parties, Myrtle and Genevieve Hicmany that defenient 
should pay to complainant for their mppert ond education, (40 
q per menth for Byrtic and $85 ger month fer Ceneviews, and in 
D edéhtien ret 02) coctor's ana “°8'45" barns tncurrea Wy, for 
wwe behslf of them; that seid monthly payments chould con- 
‘4 time av te eoch of the children untél ooch sheuld roech the 










| Of cock of oodd children much cums os the court moy direct on 
‘Proper applicntion being made te the court.” It woo further 
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ordered in the deeree that, “it appearing that the parties 

have settled their property rights," defendent should pay to 
complainant $2280, and deliver te her scertaim montioned haunee 
hbeid and personal preperty, and also pay te her 97150, o8 and 
for her solisiter’s fees, court costs and expenses, in full of 
all her claims for alimony, court cesta and expenses imeurred 
im the eudts and, £¢ further appearing thet eadd defendant has 
turned ever the sferessnia property end money te the comploinant, 
thet "seid complainant hae no further claim fer ouppert upen the 
andd defoniont er interest in hie property except for the paye 
ment of the sume ordered ta be paid her fer the care, sippert, 
maintenanee and educetion ef said miner children.” 

On August 34, 1925, compiainent filed her petition, 
entitled in said diveree proceeding, im which che mentiowed the 
provisions ef the deeree, the Aliness ef the ehfid, Genevieve, 
whe had reached the oge of 16 yenrs, the child's inebijity to 
werk and support herself, amd the charges of » certain physician 
fer services rendered te the ehdid. he asked thet defendant 
be required te pay said cherges ond in the future to pey suitable 
ome for the care and muppert of the child. 

On September 22, 1925, ofter « hesring on the petition, 
the court entered «a draft erder in which defendant woe direeted 
to pay te sald physician $66 within 4 days, anéd to poy to come 
Pleimemt “for the support and maintenance ef eid Genevieve 
Biemen the wam of $55 per month, comoncing from suguet 1, 192%; 
that the payments for the months of signet and September be mace 
within five days ond that oii further payments be meade in teo 
@qmel imetaliments on the Ist and Sth of cock month untéi the 
further order of this court." Defendant wos alee directed to: 
Day to complainant §60 fer the cuppert of the other child, 


| ‘Myrtle, within five days. im the order the court, after oteting 
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Retition erally «nid that evidenee presented by the parties hod 
been heard, made findings in part os follows 


"That by ~ degree for diverad, entered 
hevedn on June 11, 1051, gromtina yr A compl adrnont 
® @ivyoree from sada epee. it “— Rasvionnang 


ved of nge the defendant ehadd 
poy * the conwaadinaths fer the suppert, sadntenmese 
egucation of cock of anid nee he much mARe ae 
gation being made 

to the court; * * that praper - antion hea beam 





and dnenpable of working and ouprerting herself, ‘ihees 
defendant is engaged in the cigar tweinees and 
ghey that she wot LO yeure of 





age on Auguet 2, 925; that defendant, theugh vA 
hes net paid omything to complednant for the sag 
end main ce of Genevieve Niemen vimer July, 1°24; 


* * amd thet Due mm of O55 per month is neceogory for 
the core ond maintenance of eadd Genevieve Biemen." 


Ne appeal fram thie order wae preyed or taken iy 
defendant during the term of court in which it ox entered. 

Ou Hovember 1, 1925, defendent filed a verafied 
anewer to = rule mede wpom him te shew couce wy he showkd met 
be puniahed fer contempt fer fxilure te comply with eeadd exder 
ef September 21, 102%, in which omewer he preyed that “om 
steeunt ef the chenge? conditions ef the parties,” seid erder 
ef September Glet "be wholly vaeated oo far se it applies te 
Genevieve Niemang”® that the rule on iim to show coume be diige 
Gharged; end that, if the court shall wet ewe T1t te Yoonte 
Soild order altogether, that the emownt whieh he ie required te 
pay for the mrppert of Genevieve “be redueod te = nominal own.” 
Im the onewor he alleged that be bad complied with the previsions 
ef the degree of June 11, 1921, up te and including the month of 
Maguet, 1923, and that since thet time he hed complicd with the 
decree an to the payments for the benetit of Byrtle Bieman; that 
«ines Genevieve Nieman attained her majority on August 2, 1923, 
and beginning with the month of September, he has contributed 
$80 towards her support; and that “he is unable to pay ony more.* 
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While he sllegrd that he wae not allewed by the holder ef « 
demand mortgege of $7,000 on his weid ciger business ta draw 
out of sada business more then $50 per month, no facts are 
alleged showing his finanelal inability to make 012 peyments 
fer the benefit of both children as previously ordered, 

‘ Ou November 22, 1923, the court aliowsd new solicit ters 
for defendant to enter their appearanee in the couse (inotecd of 
the former solicitor whe had withdram) ani clee ollgwd them on 
defendant's behalf te file a deowrrer to compleivent's petition 
of sagust 24, 1923. Im the demurrer it ie stated, ae somee 
therefor, that petitioner (complainant) is not « proper party 
te the petition, for the reason that Genevieve Wiqwen, boing new 
over 18 yours of age and om adult person and complainant net 
being her guardian or conservater, showld have filed the petition 
im her own neme, eta. Gn the seme day there wew ¢ heordng in 
epen court on sndid rule on defenient te chow cenge, ete., emi the 
Gourt entered om order that “the order heretefore entered herein 
on September 21, 1993, (reqiring seid defenian? te make payments 
of $55 per month for the ewppert of edd Geneviewe Mienan) be 
medified, end thet said mm be reduced te 940 per menth, ami that 
sei¢ ordex of September 21, 1925, remain unchanged in abi other 
respecte.” Gn Nevembor 24, 1923, the order appealed from, first 
abeve mentioned, was entered. 

After careful considerstion of the present tronseript 
we are of the epinion that the erder appealed from should be 
affivued. While the divorcee decree of Jume li, 1921, did not say 
that the provisions therein, oe te the «lilowanee ef « lump sum 
for slimeny to compleinent ond a» te defendant poying te con~ 
Plainent further support money fer «ech of the children both 

_ befere and after they reached the age of 18 yeare, were by the 
' Consent and agreement of the porties, still dt sufficiently 
i appears from the recitals ef the court's erder of September Fi, 
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1923, entered efter a full heorimg amd the taking of evidences 
that mach wee the gese. Defendent seuld properly consent te 
these portions of the de@rec, ond, heaving done so, they ore 
winding upon hime (Byck ve Peck, 60 Th1. 24k, 248; Storey 

Ve Shoraye 128 Take GHB, S2Op _Middor vo Milley, 254 Tle Udy 
20.) After Genevieve Nieman became 18 years of age comphednant, 
im accerdemee with the provisions of the doeree, made "“preper 
applicetion® to the court, by her petition ef “ugust 24, 1994, 
fer proper poymentizs to be made te her by defemdent fer the 
future supper’ and cere of Genevieve, whe way them on invalid. 
There wae « full hearimg on the petition oni the court found from 
the evidence, and so recited in its order of September 21, 1923, 
thet Genevieve wos then inespeble ef working and supporting herve 
self becouse of her «ffliction smd that defendant “ous fuliy 
capable of waprerting her.® And the court im the order divested 
defendant te pay t6 caonmpleinmant fer the suppert of Genevieve §5% 
per month comoencing Jugust 2, 1925, and te makw the eather page 
ments thersin mentioned, Noe anpesl from this order woo proged 
ox teken by defeniont during the term 44 wen entered (See. 92 
Prectice set; Jectorn Plaster Jerks v. Lemergans 85 121. Appe 
530); ond At must be held that the facts an found by tho court 
in that order sre conclusive upom the defendent. He did net 
entircly comply with the order, and « rule to show couse was 
entered ageinst him, In snewer te the rule he stated thet, bee 
einmnimg in Gaptemberxy hoe had contributed $50 towards the wuppert 
of Genevieve and wes “unable to pay any more.” ‘This etetement 
ef @ conclusion was not supperted by any aliegation of fa te 
showing hie financial inability by recsen of amy chenged somii tions 
Since the entry ef said erder ef September 21, 1923; ner wee it 
Mupperted by ony proof se far oe the present reserd divzclomes, 

_ there being no certificate of evidence conteinet therein, The 
| Gourt, hewever, on the hearing on seid rule te show consey te~ 
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dused the monthiy poyment to be meade by him fer the suppert ef 
Genevieve from $55 to $40, ond defendent comm complain of 
thia reduction in hie fever. On the came day he uneuccees?ully 
mate a belated attampt to have the eoart review Lie eun ardor 
of Saptumber Zlat, long aftar the term at which 44 wee entered 
had passed, and from which he Asd not appealed, The ardex 
appealed from whould be affirmed and it fa #6 ardered. 
AVVTAMEG, 
Pate, Fe Jog oid Bormen, 7, sondrrte 
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oar | APPEAL FROM 
Va. ; RUNICEPAL count 
OF GHIC.G0, 


THe POLIGH BATIONAL 
PUSLISNIRG COMPANY 
Lan te 


MR. JUETICK GRIGLZY SULIVERRS THE OPINION OF THe GoURT. 


By this appeal defendant secks to reverse » judgeent 
fer $2648 rendered against it by the Munteipal Court of Chicago, 
im am action upon e written contract, upon » directed verdict 
fer plaintiff given at the cle»e of all the evidence, The cone 
tract, dated Kay %, 1921, is set out Jp hace verbs in pisintifi's 
statement of claim, end plaintiff states thet Bie cheim is for 
$2645 fer «a belenee due fer comuiesiens, ae chown in on itemi ced 
account sccompanying the etetoement, on certain aivertising cone 
tracts precured by him for defendant, the publisher of the 
“Polish National Osdly*. 

In the contract plaintiff agrees “te solicit advertises 
ments for publication im «sid ‘elich Nations, Daily © * ot the 
Fate af @2 per inch per insertion,” and *te handle o11 changes of 
copy from the sefd advertising solicited by “im, and sine t& 
solicit ‘write-ups’ or news stories in “nglish concerning such 
advertisements." The Publisher (defendont) agrees te publich 
the advertisements, ete., in ite paper, tut ‘reserves the right 
tw reject such advertisements ond writeeupe scoured from persons 
whe have no financial ratings or shere they are ogainst the policy 
of said Pelish Kational Daily. ‘This dees net, however, su thorise 
the Publisher to reject legitimate business secured or presented 
by GB. ©. Rayner." it is further provided that, in consideration 
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of plaintifi's services, the Publisher will pey him the cum of 
SO per cont ef the amount charged by it fer said advertisements, 
payable «xs follows; "25 per cont to be padd ot the time of 
geeceptenes by the Publisher of anid advertising contracts, whieh 
must be done or rejected within 24 heures efter the recsedpt of 
seid comtracts, and 25 per cent at the time the money becomes 
Sus. amd peyabhe to The Publisher fer cadd adyerticemente.” it 
fie further provided thet The Publisher will furnish *sonteset 
forma” to be used by plaintiff in soliciting advertioerents. 

Im plaintiff's itemiced account fer the monthe ef May, 
292) te May, 192%, inclusive, are steted the nomee of the perties 
with wham advertising contracts wore made throuwh olainmtiff, ond 
the amounts due end payable te defendant from each, and fer each 
of said months. The ageregate smount is 921,586, 24 of which, 
or $2,845, iv cleimed te be dye plaintiff. 

in defendant's amended affidavit of merits twe defenses 
are stated, vin: (1) that the conditions of plaintiff's contrast 
were mot complied with by plaintiff, in thut he 4id met cive 
defendant om opportunity ef psuseing upem the fineneiel rating of 
the verfeus parties whe signed advertising contracts, but hémeeks 
approved weme of tham, ond (%) that defendant hed collected om all 
contracts solicited by plaintiff the sum of (4,016,938, of which 
he would be entitled to reeeive $4,008.14, end defendomt hac pakd 
him $4,133.2%, 

As t6 the first dvufense, the court properiy ruled that 
the evidence intreduced by defendant did net sustain it. The 
main isme of fact te be determines under the seopnd defense (treate 
ing the some practically as » denial thet deofendent is intebted te 
plaintiff in ony wm) wee: What amount, if any, ic due plaintiff 
On actepted aiivertising contracts, procured by him fer defendant, 
where the advertisements of the parties were actuslly published 
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im defendant's paper during the months mentioned im plaintiff's 
itemized account? It is to be noted that by the terme of the 
contract sucd upon plaintiff's first [5 per cent of the omount 
ef om advertising contract wee to be paid him chew euch contract 
wae pooepted by dicfendent, and = secsont 88 per cent was to be 
pedd hie cs ond when the amounts of « contract Pecome dye and 
pevable to defeniont under its terms, The court sine properly 
Yuled that plaintiff's second 24 per cont wns met dependent upon 
the amounts actually goliested by defendant frem advertisers obe 
tained by plaintiff bat upon wach amounts co amd when they be ope 
due and payable to defendant, ni there wos introduced in evidence 
one of the “ountract forms," aigned by one of the ottwertisera prae 
cured by plaintiff, wherein defendant wae authorized “te insert 
@ur advertisement ef two inches ta appear ones a week, for a persed 
of 52 weeks in the Volish Sational Yaily * *, in consideration of 
which we agree to pay the sum of 92 per inch, peyeble monthiy wor 
mablication of same." 

Plaintiff testified in mbetence that, comacncing at 
the date of the contract (Hay 9, 2921) he turned in, om ‘oturday 
ef each week and usuclly to defendemt's secretary, ouch odvertisisg 
sentracts ac he had obtained during that week; that it wou her 
Business, or thet of some other offacer of defendent, te accept or 
reject them within 24 hours; thet en these sentrects which were 
secepted he wae paid dmmucdiately 28) of the respective smvante; 
end that this methed of precedmre contimmed until early in September, 
1921, when he beewme advertising monager of defendant, after which 
time und umthl December 4, 1922, when he left defendant's service, 
he eppteved all advertising contracts, metified defendoent’s aredit 
éepartzent, and if that department found the prepesed advertiser's 
Gredit te be satisfactory he wee pedd immediately 257 of the amount 
of the contracts. He was avked @n dircet examinetion; “How much 
is uc you from defendent for services rendered?* The trial 
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court, in overruling defendent's ebjoction to the question, 
saids “Let him tell what he figuven is due, and let the other 
side tell what they figure io duc, ond we will let the jury 
decide wheat figure, if omy, iv due.” And the witness onewereds 
"92045, as o* He further testified in 
substance that he had received from defendent spproximately ot 
of the amounts fer abl secepted erders fer sivertioing solicited 
by him, which was “‘areumd” $490003 that em ahi the comtwacta 
mentioned in his itemized account he hed received the firet 28 





per cant of the emounts thorcef, ant that bie present claim was 

for the second 25 per cent of said smounts which become due te 

him upon the several publications of the advyertisemente dn defile 
ant*a paper; and thet he hed a reserd of the papers and thedr dates. 
He did not, however, pre@uee any of defendant's yubliched papers 

or attempt te shew thereby what otwertisemente actmolly had been 
wublished. Being asked on crersooxemimetion to wraduce bia 
private account beok, be did se; end he further tentitied that 

this beck showed that he hed received from defendemt the total 

cum of 94,669.65. 

Bofendamt called as witnesses Holem Ubreanewaki, ite 
secretery priser to suguat, 1921, and Novrdet VWexcivek, ite 
beckekecper until shortly before the trinkd. Whe former teotéfied 
that, fram the date of the contract med upon (May &, 1921) unter 
she @exsed acting es scerctary, plaintiff every “otardey brousht 
te ber such advertising contracts «0 he had precured curimg the 
week; thot ehe paid him 25 per cent of the omount ef a2] contracts 
which were secepted by defendunt; but thot seme of the comtracts 
presented by ploint4ff were net accepted wy defendant. Harriet 
Uesciwek produced certein ef defendant's becks, showing “accounts 
vecelvebie* from these parties with whem plaintiff hai made ade 
Vertising contracts which bad been xcoepted Wy defendant. “he 
testified that the entries were in her handwriting, and mede im the 
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ummel course of business, Defendent's otterney etéted that from 
these secounts &¢ could be avcertained on what accepted contracts 
advertisements hed actually been published ond the onpunte of the 
contrecte. Ft did wat sufficiently appear from the preliminary 
questions put te the witmess thet such would be the cose, ami the 
court preperly refused te admit the accounts im evidener, or 
allow the witness to estate the *tetel aseunt ef all contracts” 
mutmitted by plaintiff. Wut the court thereupon instructed the 
jury te return «2 verdict in plointiff's fever for the full ancant 
ef his olaim, $2845, 

After a Careful exeminstion ef the evidence we think 
that the court crred in so Anetructing the jury, for the reason 
that plaimtAff's textimemy as te the amount deo him wee too une 
aertein end tae indefinite, He claimed $9943, “an neor of I com 
figure 4%;* thet thie tetel smount claimed wae for the second 25 
per cent commiscion on the anqunts ef certain accepted sdwertising 
sontrecte which he had precured; ani that he bad previeusly bean 
padd the oeme tetal smovnt chen suid contracts were aceepted, being 
fer the first 25 per sent under the sentract sued upen, yet he 
testified that he had received from defendemt the total eum of 
$4,669.65, which st leact suggests that defendemt hat padd him « 
sevend 25 per cent ef cuch amounts ef certain sivertising contracts 
an hed become due and payable t defendenmt ecsording te the terme 
ef the controcte,. We de mot think thet hie further testimony 
te the effect that his itemized statement only included these cone 
tracts which be had kept a record of, ond did mot inelade all cone 
tracts procured by him, aufficiently explains the diserepeney, 4 
wee fer the jury, ond mot the court, te determine whet smount, if 
ety, wee due him. Plaintiff's counceel contend that, becouse of the 
Plendings ond certain rules of the Municipal Court applicable 
thereto, the amount ef plaintiff's claim, as stated in his ctwtee 
mont of claim, must be considered as having beon admitted by de- 
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fendent. In view of the allogethons im defendunt's efiddavit 
of merits the contention iv without merite ‘arthommere, we 
covmet take judicial motice of the rales of the Sunieipal “ourt 
unless they are included in the dDAll of axeuptions or appended 
therete omd properly eartified Uganar v- Svamez, 295 hl. B70, 
573), wmd no eules of that court, properly certified, aro cone 
tained in the preseut raced. 

fur conclkunton £4 that the jeiguont ef the Municipal 
Court, rendered upen « directud verdiot for pleimtii?, shouldbe 
be reverned and the cemoe remanded for « mow terial. 

RVERGLD ABS See, 


Viteh, &. 3,4, od Barnes, J., conent.s 
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JRSGTR J, MAXWELL 


OF cATcago, 
"appellant. 


MR, JUSTICR GRIDLEY DALIVERED THR OPINIGR GF THe UOURT, 


This appeal is prosecuted to reverse a Judgment of 
the Mwmicipal Court of Chicago for $120, rendered sgninat defondagte 
after a dirested verdict for pisintirff in am agtion te recever a 
balance due woon defendant's promissory nete. 

The note is eet forth in plaintiff's atateumnt of 
Claim, Tiled June 11, 1923. It is dated May 4, 1972, ond by ite 
terms defentant promised te pay te plaintiff's order $146, *on the 
folloving tarmat 410 herewith, and the mm of $14 om the 4th day 
ef exch succeeding month until fully paid.” Gefentont, in her 
affidavit of merite pleaded “failure of sonsideration™ as a defense, 
and in support thereof alleged that “pleintiff agreed te furnish de 
fendant with a certain course of study in accountaney consisting ef 
90 printed and written Lessons, and to give inetruetion and tuition 
therein; that euch agreement wae the coneiderstion for the alleged 
prosive of defendant; thd that plaintiff did mot furnish seid 90 
Lessone as agreed but furnished 26 lessonea only and gave defendant 
no instruction or tuition.* 

On the trial, in Hovesber, 1023, plaintiff introduced 
im evidenee the nete sued upon, showed that defendant had made ene 
paywont of $10, besides the initial payment of $10, leaving a balance 
4ue of $120, and rested its ease, Defendant was the only witness 
enlled in her behalf. She testified that on the day she executed 
the note she alee signed a written contract vith plaintiff, in which 
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ahe agreed to pay plaintiff the came asout of money and in the sace 
inatolimente as mentioned in the note, in consideration of plain» 
tiff's agreement, as stated in the contract, to furnish ber with 
"the complete 1.4.4. Kleotive Course of Instruction in Adwaneed 
Aecounting, in avebrdance with the terme of this special offer.® 
She introduced in evidence plaintiff's speelal offer and the gon+ 
tract (911 contained in one instrument). To members of the Society 
Plaintiff effered te give ite full advanoed aecounting course of 
90 lessons, including tuition and ingtruction ther#in, and vader 
the comtirast defendant beeame o mewber of the Seclety. It ie erue 
vided in the contract, inter alin, that it is “met subject to rewee 
eation;" that “ne reduction in fees will be made on account of 
withdrawed:* ond that “in the event of any ame poyment becoming 
felirguent 66 days rithout the written cansent of the International 
Acoountants Seeiety the unpaid balance immediately becomes tue and 
payable." Ghe further testified thet she meade but sno permant of 
$20 en the rote or contract besides hor initial paysent, and thet 
she reeeived from plaintiff 26 leesons. Althengh the burden rested 
upon her te prove her clea of *failure of coneiteration* of the nete, 
her testisony did not tent to support the ples, While receiving 
aeid lesaons she defaulted in the menthly payments, end for aught 
that eppears to the contrary from her testimony the fact, if it ies 
a fact, that she did not receive #11 the lessons, or tuition er 
instruction therein, was oceasioned by her own fault ov neglect. 
When plaintiff commenced ite action the entire amount of the Aote, 
lees sald payments, hed long since matured. There was ne ieoue of 
faet for the jury to pase upem ond the sourt did met err in ine 
structing the jury to find the isancs for the plaintiff and te 
assess its demeges in the sum of $120, or in entering Judgment 
againet defendant on the verdict returned. 


For the reacons indicated the judgment ef the kunieipal 
Seurt is affirmed. AFFIRMED, 


Fiteh, P.J. and Barnes,J., concur. 
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JACOB LL. HANAIS ond 
MOROY FF. HARAIS, 
Gopartmers, ete., 


) 
j 
) APPEAL ¥ROM 
Appellees, 
WUNICIPAL COUNT 
VBe 
} OF GHICAGe,. 
SAMUYL RIF AS, ; 
Appellant. 


MR. TUGTICY GXIMLAY DALIVENIOD THe OPIRIGN OF THe “COURT, 


On sugust 3, 1923, in the Municipal Court of Chicago, 
Plaintiffe comeed o judgnont by confessien fer $2655 te be 
entered ageinst defenient on his judgment mete fer 998%), dated 
Jaume 20, 1925, due and peysble te plaintiffs at Chieage on July 
29, 1925, with interest «t seven per cont per airwm after date. 
There was an endorsement on the sete showing that « payment of 
$500 had been maie thereen on saguat 5, 1923. The emount of the 
judgment wae made up by aiding te the balence of the principal 
wum due, Vie, $2380, acerwed interest to the amount of 595, and 
$250 for atterneye’ fees. The note provided that in case judge 
mont wea confessed reseoneble attorncye' fees might be included 
im the judgment. An exceution woe iseued on the judgment ond 
returned om Gctober 3, 1933, me property found ond defendemt not 
found, Yollewing the institution of cortainm gurniviment pre- 
teedinga, dcfondant appeared on Hovember 5, 1923, (mere thon 
days after the entry of the judgment) and mover the court t set 
agide the gudgment end thet he be giver leave to defend, ete. 
The motion wes supported by dofondent's affidavit. The court 
Genied the motion ond this appoel follewsed. 
*On « motion to vacate a judgment, confessed by 

| ments, amd for leave te plead, the question ie net whether 

| the judgment showld be set aside becouse of errors ef law but 

i whether there exists any equitable reasens for opening the 

a 


+ 










BSa NT ae: 
fovea me 








PERO OTE AD 





Rat ae Ona fa ee Ree | 
ne ie eal ‘ees bay si ae | tenet begs 





hove ted ila ‘ake hice POET oe ts 
Bh conbadeasie v a Phase Hahn a Rae a! meeten a ee ae 









oe 


judgment to let in » defense.” (Hgyges ¥. & » 288 TAL. 
232, 233. "A motion to vacate a judgment entered by canfoenion 
is addressed te the cound l«gel diserwtion of the trial court, 
whese action in denying it will not be roviewed unlese it appears 
thet 4t hee been aluned.” (Kocher v. Gham, 169 521, Apr. 527, 
630.) “Ef the effidevit in support ef the motion te open the 
judgment did not ‘disclece a clesr and equitable roovon for opening 
the judgment and allowing the appellant te plend,’ then At woo net 
an abuse of the discretion with which the court is vested in this 
matter of judgments by confexsien to deny the motion.” Beyior v. 
Boxe 260 Thl. App. 547, 552.) “© have Garefully roui defendant’ s 
affidavit presented in support of his metien and ore ef the opinden 
that the facts om therein alloged do not dinclese any emiteble reason 
fer epeming up the judgment, or that there wos me consideration for 
the nete, ond thet there wee no abuee of the court's diseretion in 
denying defendent’s motion. ‘Ye lock upon certain slliega tions sen- 
tedmed im the af “Adevit relative te «» contexporancous paral acrece 
ment betewen the parties se on attempt to vary the terms ef the note 
sbeolute om ite face, which the law does met allew. (iwaferd v- 
Zelmon, 147 121. 286, 265; Horlew v. Baweed}, 25 SLi. 56, 57; 
Setmdts Vv. Keyer, 141 Iki, App. 555, 536; Shimmer v. Raschke, 245 
Thi, Appe S24, 525.) 

The order of the Municipal Court denying defendant's 
motion should be affirmed, and it ie so ordered. 

SP PTRMED 


Fitch, P. J., and Barnes, J., concur. 
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SOLQiAn PRIGRAT COMPANY, 


‘& Corporn tion, APPRAL FHOM CIRCUIT COURT, 
ApPOLled.e 
) COOK COUNTY. 
VBe 
THe GUBSCRIBSRS AT He Ae De Ve 
THTRReINGURANGR BACHANGE, 


BR. SULTICR GATOLAY DALIVERED THE OPINION OF THX COURT, 


This fe an appeal from ao jodgment sgeinet defendant 
for $2,825.92, rendered by the Cireudt Seurt ef Cook County on 
December 22, 1923, feliewing the verdiet ef » fury, im an sation 
upom an slleged eral contract for fire incurenes on the machinery » 
goods, etc. of the plaintiff corperntion, located ot ita 
Blsten aveme, Chicago, which corperotion wes a member of the 
Rational Auseciation of Dyers ond Cleanere (BeAcsleds)e 

Dearing the trial 4t wae atipuleted that the velue of 
the articles destroyed or damaged by the fire omounted te 
$2,820.92, There were no qmestions involved s« te glaintiff's 
peyment of the premium er ae te the giving by 1t of ouc notice 
of less or pracfs of lows. 

Plaintiff opersted « dyeing ond cleaning plant ot Sete 
4632-4 Bilston sveme. There was no meber 4036, Neu. Ws20d4 
had a frontage of SO feet and plaintiff wos the lessee of on old 
tailding situated on the front of the det. In 1914 or 1917 plaine 
tiff hed erected two other wudldinge om the rear ef the let, « 
One « Gneestery frome building and the other « oneeatery concrete 
Bleck building. In June, 1919, plaintiff head erected « new miide 
ing en the sdjoining ™ f60t lot, known as Hos. WS8-H, It wns 
eet back about 65 feet from the front ef the Let, snd access 
_ therete was had only through the old building on the front of Nes. 
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4052034, whieh wae the main entramee te the plunt. Im the new 
wadlding on Hos, 436640 there von « dyeorpom, 4s ctorersom, « 
garage, and tne private office of plaintiffs president, Fred 
Salamen. ‘The fire, which ooourred on the might of November 6, 
192), wae confined te this new building omé certain machinery 
and fixtures therein centaimed were destrayed or damaged, The 
main questions of fost for the Jury to ‘ctermine were, whether 
defendont, through ite «itherised agent, %. J. Farcinctan, mece 
am @ral agre«ment to inoure pleintifits property agvinet fire es 
alleged, ani shether thot agreement covered the mochinery ond 
fixtures which were contained in the new Wilding ot Hae. #4840 
Sleten svenue. 

Plaintiff's @rigime, deekaration censiuted of two 
counts, t6 vhich defendant filed « ples of the general docue, 
Daring the trial, on defondent's motéom, the court inetiusted 
the jury to disregerd the cecend count. Ho cress errers are 
aseigned om this ruling. it i# alleged in the mmonded fires 
count thet defendant io om association compoaed of many fires, 
individusie ond corporations ergenised fer the purpess of assuing 
imeurense policies te ite ombecaribers on the sutucl or prefit 
shearing plen to indemnify the belide«rs of said policies «geinet 
lees by fire; thet on Hevewber 5, 19%, at “hicage, defendont then 
and there “sgreed te deme te the pisintiff ite policy ef imeure 
amen indemmifying the plaintiff te the extemt of $49,850, againet 
ali direst loss by fire or Lightming of the property of the pleir« 
tiff, and mere particnleriy te the extent of 99,006, fer «11 direst 
lesa er damage by fire or Lightning of «12 fixtures and sevable 
machinery and equipment, * ® all while centainmed in the tudldines 
eof the plaintiff, situeted st smi mumbered from 52 te 4040 Blaten 
avemue, Chicege, for the period of one year from Nevemboer G, 1920;* 
that on Hovomber 6, 1920, » fire ecourred in one of the badldings 
whereby plaintiff cucteined » leas ef shout $5,600; thet it promptly 
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geve matice of the lean to defendant ond within 66 days furniched 
Proper proefe of less; that although it has kept od performed ali 
things required of it according te said agrecmcnt, yet defendant, 
though often requested, "has fadled ond refused to deme ite peldey 
ta plaintiff indemnifyimg it agcoriing (6 dts ogreemon 
Beid.* and hes fodled and refused to pay to if any port of the 
smount, of the loste 

The fellowing sdditiensl facta in substance were Cine 
Clesed upon the trial; Uefendent maintained ite printipel ef fice 
at St. Lewis, Miesourd, end transatted ite business throagh an 
atterney in feet, John L.Cerley, «he «a mich signed the policies 
ef insurance. Ferringten wee Corley’ or defendant's representative 
im Shicore, Im 1915, pleintiff beowae ene af defendont's eab- 
seribers end reccived ite first pelicy of fire inwurenge from it. 
At that time Corley introdaced Yarrington te Salanan end (hereafter 
Galesen, ecting fer plaintiff, had frequent dealings with Farrington 
Yelative te iucuranee matters, On dume 10, 191°, defendant iamed 
@ New policy of fire insurenee te plaintiff, whieh was about devble 
the ougunt of the firat peldey. I4 was « Dlanket policy, and max 
iemed in consideration of certain stipalotiens therein nased ani of 
& premium of $490.98, porable "on the delivery ef this sonteset and 
em or before the 10th day of dune, every yeor during the conti nuanee 
of this contract." It war fer the tatal omount of €21,000; of which 
$850 wos om “office furniture end fixtures" contained in “the one 
ané twe stery, brick composition reof waiiding situnte @S%e34 
Siston averme;* 96,000 on “fixed ond movable machinery and ecuip- 
ment * * sll whhle centeined in the ebove described budidine;* cud 
914,150 “on gonds of others held in trust for cleaning, renevating 
* * er éyeing, while on any ef the premises ewied or used by the 
imoured in its business," ete. shortly after thie policy wan isewed 
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om its custaners’ goods, left with it for clesning or dyeing, 

with an organization, oimiler te (defendent's and culled the 
Clienner's Generel indesmity xchange,” of which Corley war the 
attorney in fact, and Ssrrington the Chicegs represent tive. 

it hed ite principal office in the same eaite an defendant in 

it. Loule, and the sume adviuery committee os defendant. In 
Octeber, 1920, Furvington notified Galoman that he hod received 
inutructions from defendont's mein office thot plaintéffr should 
increase the emount of ite imeursnse,  ‘ubcermmently, im snewer 

te Galemean's letter of inquiry, defendent frem ita mein of fice 
advived plaimtitf te the seme effect. Later farrington oodied 

and gave dalauem a eerteain mauber of ceys te ineresee said emount 
er euffer the canceliationsef Uw exdeting peliey. - Later, on 
Yevember 5, 1920, Farrington aguim celled ond he and Seisuan hed 

e henghty conversation, partly in the latter*s private effice in 
the mew budlding ond partly im the mein efiies in the sid Ywididde 
img. én inspection ef the entire plant wae meade, Selaman testified 
in subetenee thet Parvingten said that anlese the scownt of inaure 
anes was materially inereaved defendamt would cameos] the axisting 
policy as ef November Sth, but that, if bo (Salemen) seuld consent 
te such em incrense, the 014 policy would be sencelied and » new 
policy isvued including said inuresee «as of Sovenber Sth, there 
being two days tine to notify defendont’s main office; that At wee 
finelly agreed that the ineurmmes on customers’ gewin ehonld be ine 
Gremesd to $45,000; that he (Submmen} then told Verrington thot, 
im consequence of this witharised increase om customers’ gooda, 
plaintiff weuld cleo inoreave the item ef 06,060 on mockinery ond 
fixtures tae $6,000 (an imsresse of 82,000) und heave 14 apvlys te the 
new building em bot. 4038-40, at well os wpen the 014 Podldings 

OH Noe, 405c034, se that the entire plent would be covercd os to 
Mashinery and fixtures, and that plaintiff would sles take new 

| incurenee, additional te thet then exarricé in ether companion, on 
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the tw buildings situated in the rear ef the lot Mos, 403%0%4, 

te the extent of $866 on each bodldings thet he (Gelman) cleo 
directed Farrington te dowhle the aseunt of burglary inawrante 

then carried on custamers’ goods in the “Cleaner'’s Gemorrl Tne 
demmd ty Exchenge;* and that thereupon Farrington wit dew on a 
pices ef paper all these dnorecses ond chenges ond teld him 
(Sahanem) that beth old polictes (fire ead burglary) ewold be een 
selied on Bevambos 5, 192), and new policies, embodying sadd ine 
Greases and changes, would be ieoned as seem ac posokbhe Gm teoke 
effeot as of that dnote. Farrington, while admitting that defonde 
ant’s maim effice hed incteueted him te precure ineresned ineure 
ange from pleintatr er the then exietinme poliey would be camceiled 
on Soveniber 5th, demied that, im ide conversation with ool nan 

en Keyember Sed, any refcrenet whatever wee mete te any inerease 

in the covernge of 96,000 om machimery snd fixtures, or thet thet 
item should be e@ reewritten a: te cowr mushinery and fixtures in 
the new budiding on ot How. 4558640, He tertified thet mo mone 
tion wos mate of the mew Imilding, ar Mee, 405864, and that the 
first time he ever heard exytiing cbowt the $2,000 imeoreane on 
machinery or fixtures was ¢urimg the trial of thie action. Yet, 

it appeers thet the new Burglhery policy which he waa requested to 
precure sovered the cleaning ond finishing plonte of sisintiff, 
deseribed a2 being st “035-40 “Listen «<veme.”® And Ssimmon’s 
testinerny a0 to the prepoged new ond ingresved eaverage em machinery 
and fixtures, and in the mew tadldine at Bos, 4056640, is corredorsted 
by plaintiff's witmesees, “Alliem Free ond Cortrade Casey, bookkeeper 
oma seaviotant bookkeeper for plaintiff, whe clsim te have eon present 
Guring « pertien of the conversstion het on Movember ord, Be teson 
Salcuom end Farringten. On the dey after the fire plnintiff 
movaified defendemt ef the lows, and defendant erete in reply on 
Hevember Sth that £t had referred the adjuctment thercef to a 
‘Shienge adjustment company. Bot until November 19th did defendant 
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send the mew policy, Wo. 1002, te plaimiiff (whieh Forringten 

had egreed would be iswed te take effect as of November 54h) 
altheagh the said burgiery policy wow forwarded te plaintiff 

from the seme office on November 9th, ithowt making o ¢avefal 
exeminetion of the new fire policy Galoman immediately forwarded 
At te seid otifuctment osmpeny, ond chertiy thereefter thet cempany 
motified him that 2% eeuld net preseed further im the «(jo tment 
am the policy did not sever the less, im that it di/ net inelede 
machinery, fixtures, ote. conteimed in the mew tmdldime: ot Boe. 
4038040, where the fire sevorred. “aid new policy camowneed the 
immrence ov of Savember Othy inerecsed the onmal presdwe from 
$490.98 to G1,056.82; mentioned the inerene:’ coverage on meter 
merns® goods te $42,000, as agreed; imcwred the twe bulidings on 
the rear of Hos, 432054 fer $500 «achy tat the coverage on effice 
furniture and fixtures ond mevable mechimery ani ocudyeent romsine 
ed the some os in the old policy (§650 ond G6,000 respectively), 
amd this coverage wan limited te the property beime contained an 
Wadidings at Hes. 40326054, Gnienen at once manda vigereus pretest 
te defendant ty detter, inter had personal interviews with Cerley, 
amd stili Loter weiced his protest at « hearing before defendant’ s 
advieery committes at #t. Louie. Fisintiff's claim ore finely 
@isallowed amd the present action wos semoeneed on Rovember &, 
197. 

Ome ef defendent’s contentions de that plaintéf’ cannot 
reegver fer th: rescem thet, neteithetending the tectimemy ac te 
the slieged verbal ogreement between Gelsuom ant Farringten on 
Severiber 3, 1920, the terms af defendont’s policy, Wo. M52 {isoucd 
22 daya after the fire ws of the day befere the fire) mast govern, 
md thet eefd teotimeny ww improperly sdmitted im thet at qusunted 
tm am attempt te wary by parol evidence the terms of « eritten 
Oomtract, We camot agree with the contention. Plaintiff's 
sait een prosecuted on the theory thet the conversation hed on 
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November 3rd, between Salamon and “errington, defendant's duly 
authorized agent, awounted te on oral agreement by defendant te 
inewre plaintiff agsinet loss by fire of the machinery om Pixteres, 
te the oxtent of (6,000, conteined in omy ond alk of plaintiff's 
wudidings, including the tudiding in whieh the fire afterwards 
eceurred, The mit wae not brought upon the policy, Nae 1052, wat 
upon said erel agreement. it ia the settled law of this Stete that 
erel contracts fer insurance are enfercesble. (Siromen’s Jugs Ose 
ve Bugeemer, 164 11l. 275, "BO; Cottinehom ve Uo. “i 

Saey 200 Tl, 26, 323 Huythorme ve Gurman sAldnnge Snes i 

Tl. Appe 83, 92.) Amd we think 2t wae for the jury te say under 
the conflicting evidence whether euch om ove] ventract «s claimed 
was made, amd whether the preperty imoure¢ ineluded the mochinery 
and fixtures contained in the new twhiding ot New, 42864) Leten 
avemme, and sw ganmmet say iat thedy verdict en these questions vas 
mmifesatiy sgainvt the sight ef the evidence. The terms of the 
written policy, Mo. 1052, ae finally iseued, were net in sccard 
with the verbal agrecnent oe maie, and ae seom av Selman woo ode 
vieos of those terms he protested and gleintiff refused te ba bound 
by them or to accept the policy a0 written. The minis ef the pore 
tien nevor met according to the terme of that poliay. “hile pared 
evidense comet be resorted te to change the terms of «a contrnet in 
writing, yet it is proper fer the court to permit evidense intre« 
duced to shew thet the minds of the partice 444 net meet im the 
pretended centroct.* (itong ve Buggett, 72 (hie 366, 37h.) 

‘md we de net think there is any substantial verianee 
between the alleg:tions af plaintiff's first seumt and the preet'. 
Ror do we think that the evidence contained im the present re cerd 
ie mot sufficient, av defendemt claims, te oerrent the jury's find- 
aig thet Yorringten «cos authorized te make the oral contract med 
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@eeling with on agent, having no netice of limitetion ef the 
power of the agent, will be justified im believing that the 
power of the agent is coextensive with his undertaking.” 
And in Hertford Five Ine. Ue. ve Furrhsh, 72 Tide A6Gq 16%, it 
is said; “after a leas, the compemy ehoule mot be permitted tw 
shield iteelf behind on uncartherized act of ite agent, unless 
the inwored wee infarmed of, or know the extent of, the omtherity 
conferred upon the agent." (Ger, alee, Zubor~iiugeer Go. v» Dog 
Shey. Se-, 202 TL. 24°, 244,) ‘ 

fad in view of the stipulation «0 te the oneunt of 
the lees wisteined By plaintiff by reason of the Tire, we de mot 
think thet the court erred in giving instruction Ne. 4, requested 
by plaintiff. Inetructions Nes. 13 amd 14, requested by dofende 
ent, were, in our opinion, properly refuerd, 

Finding ne revereible error in the record, the judgment 
of the Cireuit Court is affirmed. 

ATTIRED. 


Pitch, Fo Jee ond Barnes, Je, sone. 
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HOTOR TAANBPORTATION COMPANY, pa 36 ae 628 
m@ corporation, APPEAL VROM MUNICIPAL COURT 
Appeliant, 
GF CACAO, 
WBo 


. BM. BAITS, operating ne 
f. Yo White Company, 
Appellee. 


MA. JUSTICE GREMLAY OCLEVYAMS The GPINTOY GY THe coat, 


Pieintét? ened defendant in tw Municipal Ceurt of 
Chisege fer dunage te ome of ite moteretrucks whieh, being 
driven backward upon « certain posusgeway on December 27, 1071, 
im the wight time, woe suddenly precipitated inte « deep 
excavation dug by dcfeniant. <A jury returned o werdiet finde 
img defendont mot guilty and plaintiff appeeled from the fudge 
ment rendered in defendant's faver, 

Im plaintiff's statement of cixim £4 is alleged in 
substance that at the time of the cecident and fer meny months 
prior therete there was ef alley running north from *Lisen 
averme, a8 ¢aet end weet street, at about 1S) fect weot of 
Sheridan vead, a north on? south sirvrect, im the city of 

~ Ghiesge; that about 40 feet north of the north curb line of 
“ilsen aveme there wes « private pacengeray, x<bout 2% fect 
wide end leading from osid alley and extending covteord about 
ALO feet, used by tradesmen, deliverymen and others im delivers 
fing merehandive at the rear of various steres focing vileon 
aveme ond Gheriden roady thet momy times before the sacident 
Pleintiff hed used sudd alley and passageway, beth during the 
Gay ond the night time, im delivering merchandise by moons of 
Metor-trucks; thet dofendemt knew or should have known of these 
‘eondi tions amd 4¢ beceme bic duty not to make exeovations in 
paseagersy without due netice er warning; that, net regurde 
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ing his duty, he negligently made an excavation across the 
pascageway, ond in the vacant let adjoining it on the north, 
ta @ great depth, without any notice er worming of ony kind to 
plaintiff end without plaintiff's kmewledge; ond that ow a ree 
wult of his negligenes plaintiff's moteretruck, being driven 
wpon seid passsgeway by one of its chenffeurs whe was in the 
aet ef delivering merchandise to ome of said stores and in the 
exercive of ordinary cars, moved or fell inte sodd exeavation, 
and was greatly domaged, ete. 

in defentent’s sffidevit of merits he alleged im sube 
stance that he did not make ony exeavation in the vesrageway 
withont notice or werning te plaintiff and ethers; that plains 
tiffs chauffeur was not in the exercise of ordinary care when 
he drove sai4 moter-truck upon cold pasengewey; amd that deq 
fendant woe net guilty of ony negligence. 

On the trial it eypeered frem the testimony of dee 
fendant's witnecsos that about five o'eleck in the afterneon, 
after an excavation had been made by defendant's men acress 
Said passogeway abaut 100 fect eont of the alley ond te « depth 
of about mine feet, « barricade, consisting ef beards suspended 
on berrels ond with twe red lighte etteched, wae placed at the 
entranee of the pestageway at «aid aliey. Pilaintaff's chouffeur 
testified in substance that about mine o'clock in the evening 
he drove the moteretruck, lended with certain drugeist emdries 
te be delivered to a drug steve on the corner, north in seid 
Siliey end thence beckrards upon eaid passageway towards the cast; 

that ouddenly the truck fell inte the execvation ond was dasaged; 

thet he 4id net see ony barricade er Lights er ether worning; that 
the alley bad p:esageway were dark; thet the truck hed no light 

im the rear except the tadlelight, tut had bright headlights; thet 


hi 
thers was nething to prevent him from driving the truck ferward 
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im the paseogewsy; ond that hed he done eo he could heve seen 
the oxesvetion. 

it is contended that the court erred in sllewing dee 
fendant's attorney to ask certain qoetions of prospective 
jurymem on tho yoir dire. it cppesrm thet these qmentions were 
asked in connection with statements made by the ottorndéyy cone 
cerning the lew as to preponderance of evidence, negligence, 
contributery negligence, ete. Upon exeminstion of the trenecript 
we de not think that the ceurt in ite rulinge in these portioulors 
committed any errer prejudicial te plaintafs. 

Although the jury were inctructed orally, it de elee 
contended that the seurt erred in refusing te give te them cure 
taim written inetructions presented by plaintiff. Sach of these 
instructions, #similer in character, ended with the direetion te 
find defendant guilty. The caurt modified ene ef these instructions 
and, as modified, included it in the orel charge, “e hove garce 
fully exemined the chorge in ite entirety ond Udax thet the jory, 
under the ivenmes joined ond the evidence presented, were Tully and 
fuirly inetructed, ond thet the court 444 not commit ony prejudicial 
error in the ovid refused. (Young velighgmmedi, 120 Iki. 85g B42) 
The evidence being conflicting en the meetion of defendant's 
Megligenee ond strengly tending te chow contrimtery negligence 
on the part eof plaintiff's cheuffeur, ~o ‘hink that the jury 
were fully Justificd in returning the verdict they did. The 
Gourt properly denied piaintiff's seidons fer « new triad and 
for judgment non obetante yereiicte. ‘ccordingly the judguent 
is effirmed. 

AFPIRMED » 


 “‘Fiteh, Po Je_ amd Burnes, J., concur, 
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MELLIZ X. SWGLIGH ws vO 4 


Appellee, APPRAL PROM 
WGe MUNICIPAL GCovRT 
Me Ve BRIMK, OF circage. 
Appellant. 


WA, GUSTIGS GRIGIAY DELIVEASD THN OFINZON OF THE COURT, 


Im « fourth cless action im comtract the Yuniecdpal 
Court ef Chicage found the isaues against defendeont, asseased 
Plaintiff's dumages at $200, and entered fudgment against 
defendant in that emount. Defendant appealed. 

Plaintiff elleged in her statement of claim in mabe 
stanee that she was employed by defendant during the calendar 
yeor, 1922; that 1t woe agreed that she was t# receive « certain 
Salary por week, and, im addition therets, ome per cent of the 
tetal gros« receipts of defendent's meiness se commieoions, ond 
thet sodd comsisrions wacunt te $900, wich defenmdient hee ree 
fused to pay to her. 

She testified im substance that in the early part of 
Jomary, 1922, defendont agreed te pay her $25 per week and a 
five per cent (5%) commission om her sales; that che immediately 
entered his employ and contimed te perform services for him in 
his tusiness until Jamoery 4, 1925, when she left; thot about 

February, 1922, the agrecnent o5 to her com-decions was chenged 
by muted consent to “one per cent on the entire sales for the 
year,” end thet im April or May defendant ineroased her weekly 
Salary from 926 to $50, which salary hed been paid te her tut 
‘Rething for commissions. It wos admitted during the tricd thet 
G@efendont’s groes receipts from his Wasiness during the yeor, 
2922, were $20,000, Defendant denfed having maie ony agrecnent 
poy pladimtiff any sum as comeissiens on grose receipts er 
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sales, He testified, hewever; “I told her thet 4f she was 
fedthful in her work and I made money, che would moke money. 
* @ I seid if I mode money whe would meke money, and the only 
way we figured 1% might be « amali percentage of the profits. 
** By entire gross receipts for the your, 1022, nere 
approximately $20,000, mat I did net meke omy prefi’ out ef 
the wusiness,* 

It is contended that plaintiff's statement ef claim 
ie insufficient in that it fedie te allege what were the grees 
redeiptse of defendant's tusinens fer the year im quertion. Thies 
is « fourth clase cction ani the statement of claim ouffieientiy 
advised defendont of the cxuse he wou called upon te meet, (pris 
Whourine Ce. v- Immerduh Cotte Midline e., 16) ILL. App. 2k, 
219.) it chorged that plaintiff, under the ogreoment ax te her 
employment, wis te receive « certain weekly sslary and, im addition, 
® ome por cent commission on the totel arose recvuiote of defendant's 
Wisiness during the year, which commiacion aeounted te 00, ne 
part ef which had been paid. 

it is also contended thet plain:iff feiled te establish 
her case by «a prependersmes of the evidence. ‘The main issue of 
fact te be determined by the court wes whether defemiant had vere 
belly agreed with plaintiff te give her, im addition te her weekly 
sslery, = Gommission of ome per cont on defendont's tetel grees 
reeeiptes frem hia tusiness during the yeor, the amount of «highreceipts 
wan admitted. On this isewe vleintiff oni defendent were the only 
+ witnesses and their testimony woe in direst confidet. The trial 
b fudge, however, secing the witmesses and observing their deacaner 
‘ on the ctand, evidently gave greater eredenge to the testimony ef 
7 Plaintiff, ond we are not disposed ta disturb thot findins and 
if Say thet it is against the weight ef the evidenee. We think the 
fh entire textimeny discloses inherent evidenees of the truth of 
plaintiff's version of the agreement of employment, and while 
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defendent's tectimony negatives thot version, it is clearly 
apperent therefrom that, in erder te obtain her cerviees, he 
egreed that ehe should receive sows thing more then hor weekly 
eolory, Im Peophe v. Efwhd, 275 Thi, 2435, 25h, Ot de onda 
"Et does mot necesesrily fellew that whore one party tentifies 
te one atate of fecte and anether te = contradictery state of 
faste the evidence is equally balanced, or that there com be 
mS Preponierance ef tentimeny. If there swreere te be inherent 
@vidences of the truth ef one statement «md the sonmtradiotery 
statement is unrensonsble or carries with it suspicion, doubt 
ané disbelief as to ite sincerity and truth, it eould be entitied 
to Little or no credit and weight.” im Herring vy. Porgds, 6 
Til. App. 268, 212, it is sold; “It will not do te ony we a 
matter of law that there cen be neo preponteranee of the avidense 
in faver of the party boldimg the offirmetive, wen there are 
wat tve witnesses upen the facts in issue, ond ome testifies son» 
trary to the other. Im wich cuse, the court er jary meoy apply 
the wouel teats of eredibility, cive credence t the te«timony 
of one, if he appear mere worthy of 4%, ond regeot that ef the 
other.* 

The judgment of the Kuaiecipel Court of Chieage is 
affirmed. 

APT IAMSD 


Fiteh, ?. Jey ama Barnes, Jo, concur. 
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202 <- 293381 
Plaintafr and Appellee, 
APPRAL FROM 
VBe 
CIRCUIT COUNT, 
HARRY LANSKE, JOHN L. MeNALLY, 
EDWARD J. OWING and WILLIAM P, GOOK GOUNTY. 
Swarm, 
Defendants, 


SANA ee ce a 


On appeal ef HARRY LANSKZ, 
Appellante 


MA. JUYTICH GRIDLEY DELIVERED THE OPINION OF TH COURT, 
Ry this appeel Harry Lanski seeke to reverse 2 judge 
ment for $6,000 rendered ageinst him by the Girenit Ceurt of 
Seok County in an action fer dumages for folce imprisonment 
against Lanaki and three police officers of the City ef Chicago, 
Melially, Owens and Swain. During the trial plaintiff diemissed 
the action as to Swain. The fury returmed ea verdict finding 
MaNally and Owens not guilty, but finding Lenski guilty and 
aesecsing plaintiff's domages et $10,000. Plaintiff's motion 
for a new tryinl as te defendents eally and Gwene was desided, 
| and, upon plaintiff remitting $4,000 from the emount ef the ver« 
diet ageinst Lenski, the latter's motion fer a new trink wes alse 
james und the judgaent followed. 
i Plaintiff's declaration consisted of three counts te 
‘ Lanski and the other defendants filed plexes of the genera 
‘Asoue. In the first count it is alleged in substance thet on 
2q 1921, and prier thereto plaintiff was employed in Laneki's 
as a domestic, performing her duties with fidelity, ete.; thet 
seid dey Lenski maliciously and unlewfully charged pleintiff 
‘with hoving stolen certain of his goods ond chattels, which charge 
t wholly untrue and entirely without foundation or Just or proe 
able cause and was we lmewn to be by ondd defendent;" that he 
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procured the assistance of Mellally, Owens and Swain, police 
officers of Chicege, by falsely representing to them that she 
hac stolen said chattels, end “induced and procured" them to 
unlawfully arrest and imprison her; that acting upon anid ine 
ducenent seid police officers on the some day arrested and ime 
priconed her, “maliciowaly and unlawfully * * and whelly without 
gust, probable ox reasonable cause and without having wary * * 
complsint, information or warrant on which te arrest, detain and 
imprison her;" that she was detained until the following dey when, 
upon being brought before a judge of the Municipal Court ef Chicas, 
she was released; and that in consequence thereef she was ingured 
in her reputation and coused te cuffer great mental pain and distrems, 
to her damage in the oum ef (60,000. Im the second count it ix 
sharged that 211 four defendants, “did, on Aprid 2, 1921, * * 
maliciously * * end unlewfulily * *seize, detain and impricen 
plaintiff * * without any just or probable couse therefor, and 
without heving any good or sufficient affidavit, information, 
indictsaent, writ or warrant,* when upon the fellowing day she 
was relenved, ond that av a remit she wee greatly humiliated, 
maffered much pain ef body ond mind, and wae prevented thereafter 
| from sseuring employment, ete. ‘The third seunt containe sube 
|" ptantielly the sme allegutions, as to Lanski being the procuring 
Ceuse ef her srrest and Suprisement, as contained im the first 
 tount, and also makes charges against ali four defendants wube 
 Stantially the seme ae in the second count. We regard coch of 
| these counts os containing « charge of falee imprisemucnt, end the 
@llegetions in reference to the arrest and imprisonment being 
made “without any probable or rensonsble cause” may be regarded 
om warplusugee (Johnson ve Von Kettior, 84 T1l. 315, S10; Baright 
¥. Ghdeon, 219 IL). 550, 556.)a 
Gn the trial the evidenes leasuhaeed tant plaintif?'s 
st was made by defendants, MeNally end Owens, after receiving 
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eertain information from Lanski and hiv wife, and thet enid 
officers caused plaintiff to be imprisoned for a ported of about 

a day end a half without eny compleint being filed ageinet her 

ar amy werremt iseued, While the evidenge was conflicting as te 
whether pleintiff's arrest wav maliciously inmdneed by Loneki, hie 
testimony, and that of other witnesses produced in hie behalf, 
showed that he repeatedly refused te file any complaint ageinet 
her. The theory of his defense was that walle he properly metified 
the police officers ef certain acte of plaintiff (omounting te dis- 
orderly conduct upen her part), hoping thereby to prevent o 
repetition ef those acta, and while he further informed them of 
pisintiff's attempted larceny, as he believetl, of several sili 
shirts,bolonging to him, hex oubsequent arrest and impriconment 
was brought about sglely by the acts of officers Medally ond Owene 
and sgainet hie repested protests. 

Agcording to Lenski end hie witmewses the hepvernings 
heading up to plaintiff's arrest and final releawe were subrtantde 
ally eas follows: FPilsintiff, empleved ax 2 dewevtie an Lanski's 
heme, motified Lanski's wife that she would cease her enpleyment 
and leave on Friday, April 1, 1922. Om the evening preceding her 
depertare Lenski discovered in 2 child's bedream pleintarf's 
traveling bag and in the bag several of Kis silk shirts, which 
plaintiff, upon being called inte the roam, admitted she intented 
to take away, + she further stating thut she thought them to be 
@3a and disearded shirts. Lenski retained the shirts. Late on the 
morning of April Ist, a man came in an automobile for plaintirt 
ond her belongings, and, ae plaintiff wus leaving the house, 
 Leneki's wife, noticing » pockage she was about te take away, dee 
’ mended the right te examine its contents. Plaintiff become angry 
and rushed out with » portion of her belongings, and the door 
~~ @lesed. Ghe demanded reendmission and said package, beth 
Al 
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of which at first were refused hor. “he then became boisterous, 
kicked and pounded the doar, endeavored te foree an entronee and 
made 6 much of a distarbance that neighbors came. Finally the 
package was given her and she left, making threats that she would 
return and cause trouble to Laneki's wife. These occurrences 
86 @xeited the latter that she telephoned her husband sot the place 
where he was employeyd, and Lauski, in turng telephoned a police 
station and requested that an officer be sent at once to hin hame. 
The complaint revord kept «ut the stution disclosed that about noon 
om seid dey Lanski complained that a man and woman were trying te 
break inte his home and making a disturbanee, and that officer 
Swein was detailed on the case, Theat officer immediately went t~ 
the home, had a conversation with Lenski's wife, and cubsementhy 
eéyiecd officers icllally and Owens of the infeormetion then ree 
Ceived, On Saturdey evening, April 2nd, Molelly and dwons had a 
further conversation with Lenski and hie wife, during which ienekd 
mentione’ the acourrence regarding the silk shirts. ‘The officers 
Sugeested that a prosecution fer larceny be commenced ogsinet 
Plaintiff, mat Lanski suid that he did net desire to inotitute any 
Prosecution, as the shirts had been returned te him, and that he 
Would not file omy complaint against plaintiff. The efficers, 
learning where plaintiff was, arrested her lester in the erening 
without a warrant. On Sunday evening, April avd, Lanski was called 
te the police station and MeMaliy and Owens insisted that he file 
& Cemplaint against plaintiff, either for larceny or fer diserderly 
“@oudiet because of anid divturbence, but he again refused to ine 
( Ptitute any prosecution, and on the following morning plaintifs 
Sppeared in court and was relensed, 


The court gave to the gury cicht inetructione effered 
W plaintért ond five offered vy defendants KaNally and Owens, 
@Md also gave two stock instructions effered by Lonski as to 
| Plantar veing required to establish her case by a preponderance 
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of the evidence, and as to the jury deciding the case upon the 
evidence and net upon appeals te their sympathy or upon «tate- 
ments of counsel mode in ergument which were not supported by 
the evidence, The court refueced to give eight ether instructions 
offered by Lanski, and we think thet the ruling «es to same of them 
was preper, There were three, however, which were fromed accorde 
ing te Lenski's said theery of defense, mistained by evidence. 
They presented te the jury in substance the legal propovi tiene 
that o person, believing thet another person had participoted in 
On unlawful disturbance, or hed committed a larceny, or both, had 
the right, in good faith ond without malice or sinister motive, te 
inform the police ef such occurrendes, ond thet if, ac the rewmult 
of much infoxistion 26 imparted, police officers, acting upen their 
own volition and contrary te the wishes of the persen giving such 
information and without his sective participation, theresfter une 
Lewfully arrested and imprisened said ether persen without come 
Plaint fiied or warrant iesued, said perven giving the infexmstion 
will not be liable in dumages te said ether persom ac uniewfully 
afrested and imprisoned, We think that the court erred in not 
giving these instructions. It was Lonski's right to have the jury 
ametructed sccoerding to his theary ef defense, « it heaving « basis 
im the evidence upon which to rest. (Chicass Union Trection Ce 
Browiy, 206 f11, 615, 623; Seis ets Bas Ve Lewhss, 109 I2i. 
420, 134; omen ve Kince 95 Kon. 524, 529; Rich v. Molmermys 103 Ale, 
345, 357.) 

dad we think thet the amount of the verdict ogsinet 
Lanski, $16,000, is so axeeesive ac te lead te the conclusion thst 
the jury in rendering it were actuated by passion ond pre fadice, 
And the smount of the judgment, after the zenittitur of 54,600, 
we consider alee exeonsive, (Lnewenthel v. Strong, ® Ill. Ta, 
76.) Plointiff wos deprived of her liberty fer iess then tes 
days, While she suffered inconvenience and distress of mind bee 
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comee ef her arrest, her tevtimeny us to whether ahe had diffieulty 
in theresfter obtaining employment was uncertain and evasive. 
Laneki's uncontradicted textimony shawed thet he awned me property, 
that his sole income was hin salery of $100 per week received from 
his employers, thet he hed a wife ond twe children te ouppert, and 
thet he pedd ov vente) for hive home $110 per month. Im Hahboy ve 
Martin, 45 Ill. S08, S15, it do osdds “A fury haw the power, in ao 
preper case, te visit a tert faneer with heevy domagen, mt At hae 
mo right te crush him. “hile great latitude must be and dw eliewd 
juries in oll actions for persenal torts, yet, it must be confined 
within some Limits, no less fer justice's sake them for the proe 
tection of the citizen.” Counsel for plaintiff urge thet the qucetian 
ef the exeessivensss of the verdict, or judgment after the pemb iti tay 
Gannet hare be congiderdd beosuse Lonok’ did net seeign omy error 
thereon, Among the errers zesigned are tht the trial court erred 
(2) 4m denying Lonski's motion for « acw tris) and (2) in rendering 
the Judgment. From on exenination of his written motion fer - new 
trial contained in the tranecript we find that one of the rensene 
mentioned is thet the verdict was “grossly exgcesive.* We think 
that the qection is properly before us. Re Oe ¥e 
Berthern tilinegs Coal on., 36 LLi. GO, Gg Otinwns ete He “He Ve 
Melinth, 91 Tlie 164, 112; Town of Chonre ve Bortedmes, 114 Til. Ape 
9, 23.) 

Ver the rewens indicated we are of the opinion that 
the judgment of the Cirendt Court should be reversed ond the 
Geese remanded fer a new trial, ond it is se ordered. 

REVERGAD AND REMANDED, 


Fiteh, Pe Jog ond Bornes, Jo, concur, 
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JouN Maurtnron, 9861.4. 629 
Aypelilant, 

APPRAL ¥YROM CIRCE’? cCoURe 


OF COOK COUNTY, 
CITY OF CHICAGO and 
GRARLSS BOSTROM, ite 
Conmiraioner of Buildings, 
Appellees, 


WR, JUGTICR GRIDLEY DRLIVERED THM OPINION OF THE COURT. 


Thia is an appeal from an order of the Cireuit Court 
of Cook County, dimaissing a petitien for mandsasus, filed April 
1G, 1923, after a hearing upon the werite. The prayer of the 
petition wae that eald Comulssioner of Buildings be commanded 
to fertrrith iesuse to petitioner a building permit toe ereet o 
garage om a lot or parcel of land ot the seutheast corner of 
Paxton avenue and 68th street, Chisago, “in substantially the 
sane form” snd “ef the same date,” ae that theretelore iseved 
by him, or, im the alternative, “te restore to petitioner the 
permit wrich enid Commissioner had theretofore pretended te 
cancel.” 

It appeara that petitioner is the orner of the 
Lot im question, which has «a frontage of 99 feet om FPaxten 
avenue (a north and south street) and a depth of 149-1/2 feet 
on 68th street (an onst and west street); that the bleek in 
whieh the land is lecated is bounded om the north by 63th 
street, on the enet by Crandon avenue, on the south by ®th 
street, and on the west by Paxten avenue; that on July 16, 
1919, petitioner, without having obtained any frontage cone 
sents of any of the property cxners in the immediate vicinity, 
applied for and eecured a written permit, signed by the Cou 
missioner, to erect a one-story garage, practically covering 
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the entire lot; that upon receiving protests aguinat the granting 
of the permit, and upem investigation, the Coumiasioner, on 
Getober 10, 1919, and before petitioner hud dome any exoavation 
or construction work, revoked and canoelled the peralt and 
motified petitioner im writing to that offect; that petitioner 
414 not thereafter take any appeal by vay of arbitration or 
otherwise fron the Commissioner's decision before inatituting 

any euif, ae previded by ordinesnce; that on Gctober 22, 1910, 
petitioner started to onke excavations for the proposed gurage, 
and on the same day the work wae stowned by « police officer 
under orders from the Commissioner: that on Rovewber %, 1919, 
petitioner filed a Gill in asid Cireult Court fer an injonetion, 
praying that the City, ites Building Ceumiesioner and ite Chief 

of Police, and their agents, ete., be enjoined from interfering 
with the ereotion of the garage; and that, after «a full hearing 
before a master, the caurt, on duly 14, 192%, entered «a decree 
grenting a perpetual injumotion as prayed. From thia aeeres an 
appeal was taken to this appollate court, wheres, on January 2, 
1923, the decree wan revoreed and the cause resanded with Jiree- 
tions to the circuit court to diawies the bili for want of equity. 
(Hamilton v. City of Ghicaze, 227 111. App. 21.) In the opinion, 
after setting forth the facts am appeared from the ovidense taken 
before the master, ve held in eubsatance that the injunction was 
erroneously issued, that petitioner's remedy, if any he had, was 
at law, and that hie claimed right te senetreet the gerage “ean be 
fully tested by «a mandamus proceeding to compel the Bullding Com 
missioner to isaue a new permit in place of the one whieh was re- 
voked.” (p. 288), Am application for a writ of certiorari vas 
denied by the Gupreme Court, and subsequently, snd upon the mandate 
being flied, the Cireult Court disuiesed the injunction bili. 
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On February 26, 19273, petitioner made written appliie 
eation to the Building Comulasioner for a seeond peruit to erect 
the propesed garage on the premises, but the Commixaionar refused 
to feeve the pernit, and em April 10, 1925, petitioner Tiled the 
present petition for mandasus, te which reapontents Tlled an anewer. 
On the hearing before the court without a Jury 14 wae stipulated 
that the ovidenge taken before the master on the former hearing 
on the injunction bil, might be imtroduced, Such evidenoe wae 
introduced and additional evidence was alec heard by the court. 

it appeare from the avidence, oral ond documentery, 
that, when the present petition was filed in April, 19025, the west 
side of Paxton avenue from 67th ta 68th streets, with the exeention 
of four 86 foot lots, wus improved with several occupied wrivate 
realdences; that the east side of sald avenue between eaid streets 
was improved with two large apartment bulldings, one ef whieh ox 
tended along the avenue for about 2) feet and sontalned 42 fists 
for residence purpeses; that on the saat side of said avenue, be 
tween 65th and 69th streets and south of the proposed garage, there 
were four acartwent puil4ings eoauvied for residence purposes, one 
ef whieh fronted on @th street; amd that on the weet side of sald 
avenue, betveen 6Sth and Gth streets, there was one sin«-flat 
bulldimg ecoupied for residence purposes, sid emether flat balld- 
ing deing in process of erection; that on the nerth side of 68th 
street, between Paxton and Crandon avenues and direetly oppeelie 
the proposed garage, there was a sixeliat building occupied fer 
residence purposes, adjoining which on the sast ani exten ing te 
the corner of Orandon avenue there ras a large gpartment building, 
occupied for residence purpcses. It further appears that, when 
petitioner's firet application fer a permit to erect the garage 
wae made in July 1919, smd when the permit granted was revoked tn 


October, 1919, there was in force wi effect a certain ordinance 
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ef the City, passed June 22, 1917, in part ae follews: 

"It shall be wolowfvl for any person, firm or vorperation 
to locate, build, construct or maintain any garage in the city 
on any Let in any bleck in which twoethirds of the buildings on 
both eldes of the atreat are used oxclusively for residence 
purposes, or within 160 feet of ony euch street in any such 
bleck, without securing the wkitten consent of a erity of 
the property ownera acoerding te frontage an both sides of 
the street aa provided by the ordinance of the City of 
Chi gage.* 


it further appoare that, before petitioner made hie 
second application in VYebruary, 1923, for a perwlt to ereet the 
garage, there had bean passed, of Hoveumber 22,1922 , what ia 
known as the Chicago Municipal Code, ta paragraph 246 of which 
the ahove prevision as regards obtaining frontage ceneents is ree 
etated in eubetantially the seme Language, ant there Le alee the 
added prevision, ar follews 

“Sueh written consents shall be obtained ant filed with 
the Commloeioner of Buildings before a permit ia icaunedt for the 
eonetruction of any such building, or before an lieense is Leeued 
Tor the operation of any public garage in any existing pbuilding; 
provided, that in determining whether twoethirds of the balid- 
ings om both sides of much atreet are used exelueively fer 
residence purposes, any building frenting om smother street 
and located upon 4 corner Lot shall net be comoideread; and, 
provided, further, that the werd ‘block,’ am used in this 
section, shall not be held to mean a square, but shall be 
held to embrace only that part of the strest im question which 
Lies between the two nearest intersecting streets, * 

After considering the evidence introduced on the hear- 
ing of the present case we have reached the conclusion that the 
eourt wee fully justified in dieeiesing the petition and in ae 
écing Was not guilty of any abuse ef diseretion. [4 does not 
appear that petitioner ever obtained sufficient frontage consents 
for the erection of the preposed garage as provided by the garage 
erdinanee of the city. And we think that petitioner's right to 
the writ, and the rights ef the City, ite Commissioner and the 
ownere of the adjoining property, showld be determined upen the 


@onditione as they existed at the date of the filing of the peti« 
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tion for mandamus on April 10, 1923, at which time there were a 
considerable number of apartment bulldinge om beth eldes of 
Paxton avenus, between 63th and G@th strests, ocoupied fer 
realidence purpowes, ard the 4ietriet in the inmediate vicinity 
of the proposed gerage wae @ residential ome. Bwen if it be 


‘eonsidered that petitioner's right to the writ should be de- 


termined under the conditiona existing when the Coumisatoner 
Aasued the original perudt in Jaly, 1919, or when he revoxed 
aid cancelled it in Getober, 1919, we do not think that pe- 
titioner showed that he had a cloar right te the writ, under 
the then existing erdimunces of the City, and particularly the 
soecalled “garage” ordinance, thich petitioner's sounsel contends 
is avbiguous. It is wall settied that in deubtfal eases the 
writ should net be granted. (Tater v. Beouds, 207 Il). 316, 329; 
Peaole vy. Blair, 29° t11, 139, 144). 

The Judgment of the SOlreutt Court is affirnued, 

APFIRNED, 


Pitch, *. J., sd Sarnes, 3., concur. 
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Le F. GOWRAD, doing business as 

the Imperial Heating Company, 
Appelisnt, 


98R1,A. 629 


APPEAL FROM 
Ve OTACUIT COURT, 


COOK coUNTY 
KATHERIAE A, WELLS, ET AL, P 


Appellees, ) 
Opinion filed December 24, 1924, 


MR. PRESTOING JUSTICE O'CONNOR delivered the 
Opinion of the court. 


L. F. Gonrad, doing buginess ae the imperial Heate 
ing Gompany, filed hic bill for @ wechanio’s lien on certain 
premises located in Chicago, Aftervards two other concerns 
whe had furnished labor and material in the improvesent of 
the premises intervened, claiming that they were aleo entitled 
to 2 mechanic's lien, After the issue was made up, the cause 
was referred to a master who took the proofe and made a report. 
Re recommended that the claimanta be given a mechanic's lien, 
but not ae against the interests of all the defendants. The 
defendants filed objections to the report which were overe 
ruled, anid they were ordered to stand as exceptions before 
the chancellor. The chancellor sustained the exceptions and 
a deovee was entered dismissing the bill end the two inter- 
vening petitions. The complainant and the two intervening 
petitioners seck to reversé the decree. 


fhe record discloses the premises in question are 
legated at the southwest corner of Wabash avenue and 8th street 
in the Gity of Ohicago, with a frontage of 120 feet on Webash 
avenue and having a depth of 165.3 feet, extending to the alley , 
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and known a8 Nos, 800 - 810 South Wabash avenus, that 
Katherine Adams Welle, was the owner in fee simple of the 
premises and on the 33rd of April, 1918, exemited a Leese 
of the property to Relph W, Olmsterd for = tern of ninetye 
nine years; that on July 12, 1930, Olmstead executed a 
lease whereby the premises were demieed for a term of ten 
yeare to Mw. A. Levy. Both of the leases contained a proe 
Vision requiring the tenants to make certain laprovenants 
and repairs on the premises and provided that at the tere 
mination of the lease, the improvements and reveire should 
becouse the property of the landlord. 


Ypen the execution of the lease from Olmstead to 
Levy, the latter tock possession and began to sake certain 
alterations and repsira in remodeling the building on the 
premises, He tore down the rear portion of the two etory 
structure and erected in liew thereof a fireproof strustare 
across the rear end of the premises. He wae engaged in this 
work on July 26, 1321, but being in need of money on that 
date, he borrowed $45,000.90 through Leo ¥. Hoffman, Before 
he would make the loan,Hoffman required Levy to orgenige a 
eorporation known as the Film Exchange Building Corporation, 
to which Levy assigned #11 bis interest im the lease he held 
from Olastead, in payment of all of the #tock of the corpora= 
tion; 736 shares of the stock was issued to his personsily 
and twénty remaining shares of the stock of the corporation 
eae igaued to the other meabers of Levy's family. Levy also 
assigned several lenses he had aade with tenants of the pree 
mises, to the Film Gorporation., On the sume day, July 25, 
1991, the film Exchange Building Corporation executed a 
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written instrument te Leo ¥. Hoffman, Trustee wherein it 
was stated it wie the owner of the Levy Leasehold interest 
in the premises aa well ag the sub-lenses aside by Levy to 
the several tenants, snd thet the corporation ware indebted 
in the sum of $45,000.00 to the legal omer and holder of 
the corporation's notes for that amount, and that te secure 
the payment of the $45,000.00 indebtedness the corporation 
“conveyed, granted, assigned, bargained, sold, transferred 
and set over” unto Leo YW, Hoffman, Trustee, 211 ef ite ine 
terests in and to the leasehold estate as well as the sube 
leases, exoent, the lest day of the ten year term which 
Levy obtained from Olmstead, together with #11 the buildings 
and improvenenta or any improvements thereafter wadee The 
corporation also ‘conveyed, grented, assigned, bargained, 
sold, transferred and set over* to Leo §. Hoffman, truster, 
all rents, issues or profite due or becoming due by virtue cub- 
leases to said premises, 


Om Auguet 14, 1921, Heffaen, trustee, wrote a letter 
to Levy suthorizing him to céliect, in wehalf of the trustee, 
all rents, arising out of the premises, which rente were te 
be turned over by Levy to Hoffman who was to apply them on 
secount of the indebtedness, On the same day, Auguat 14, 1921, 
Levy exeouted an affidavit to Hoffman, wherein it is set forth 
that Levy is the Lessee named in the written lease from Olmstead 
te Levy, ond that there wae attached to and mide o part of the 
affidavit @ list of ell the subeleases made by Levy to various 
persone, firms and corporations of the premises in question. 
The affidavit further set up that there were no other leases 
on the premises; that theese subeleases had been assigned bY 
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Levy to the Film Gorporation and delivered to Hoffman, 
Trustee; that neither Levy nor the File Gorporation had 
given any rebates of any rent to any of the tenants; that 
there wag also attached to and wade a part of tha affidavit 
& list of all persona, firms and corporations who had pere 
formed any work or labor or furnished material with a true 
statement o@ to whether such persons, firus er corporations 
had been paid and whether euch cleias were lienable; that 
there were no other elaias for work or labor performed or 
miterial furnished excert those mentioned in the list. The 
affidevit further set up that Levy made it in behalf of the 
Film Exchange Building Corporation and in his own behalf. i+ 
then set up & list of persons, firms or corsorntions whe had 
@laims for labor performed ond aeterinl furnished; that 
Levy would within a reagonable time exequte and deliver 

te the person who had apninat the premises either by hine 
self, by the Film Corporation or both notes evidencing such 
Claims and that upon the payment of the notes he rowld 
seoure from them waivers of liens, fhe affidavit further 
eet up that Levy made it for the purpose of inducing the 
holder of the $45,000.00 note to loan that amount to the 
Film Gorporetion and *thet he in the owner of Seven Hundred 
Thirty (730) shares of the Seven Hundred Fifty (750) shares 
of the capital stock of said Film Exchange Building Oprporae 
tiom and thet said lean has been made to said corporation." 


Om September 31, 1921, Levy wrote s letter to 
complainant, as the Imperial Heating Sompany, directing 
him to change and place radiators in the premises in question 
at a certain stated rate of wages for the nen employed. Uc tee 
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Plainant precerded to do the work ae ordered by Levy and it 
was completed the latter part of Goctober 1931; the total 
cost being $1630.50, of which he was paid 27060,00, leaving 
a balance claimed to be due of $930.50, 


On or ebout October 13, 1921, Levy entered inte an 
oral contract with theintervening petitioner, the Al tiser 
Elevator Company for the repairing of the slevatora in the 
Dullding. This work was done by the Siewator Gompeny and 
completed about April 37, 19332, 


On November 9, 1921, more money being needed @o 
complete the improvenents on the premises, Levy on that date 
made another affidavit which he delivered to Hoffman wherein 
he etated that he had made the affidavit of August 14, 1971, 
above referred to, und that the list attached to the first 
affidavit showing the persone who had claims for labor pare 
formed and material furnished wae cerrect aa of Naveuber 9, 
1921. Tne affidavit further set up that Levy made it for the 
purpoee of inducing the léegel holder of certain notes, aggre= 
gating $12,000.00, all of which were executed by the Fila 
Corporation, to lean to the Film Corporation the #12,000.00; 
thet seven hundred snd thirty of the seven hundred and fifty 
gharee of stock of the Film Corporation were owned by Levy 
and the other twenty sharee were odntrolled by hin. 


On or Sbodt Novenber 16, 1971, Levy entered auto 
an oral contrect with the ©. H. M111 Company, the other intere 
vening petitioner, to install steel] doors in the preaises, 
fhe vork was completed on or about Haroch 35, 1932. For this 
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work there waa due $1643.00, 


The evidenge shows that there ie still due and owing 
to the complainant Conrad $913.56; to the Altizer flevator 
Wfg. Go. $268.13 and to Of H. Hill Company $1643.00. And there 
ig no dispute but that complainant and the tro intervening 
petitioners would be entitled to = lien for the amount of 
their respective claias if the owners authorised or knowingly 
permitted the work to be done, 


The undisputed evidence iz that om July 25, 1921, 
and prior thereto, Levy was resodeling and improving the 
building located on the presises in question and thet he eone 
timued to do so until the spring of 19223 thet on July 25, 
1991, when Levy wanted to borrow money with which to pay for 
the alterations end isprovesents, he was making on the build 
ing, Hoffman required that the Film Corporation be organized 
before the money would be loaned; that that corporation wee 
formed, ond that Levy turned over his leasehold interest in 
payment of all the stock of the corporation, 730 of the shares 
being issued to him and the twenty remmining chares to other 
persons whom he designated. He wes president of the corporme 
tion, as appears from the fact that when he assigned hic ine 
terest in the lease to the Film Gorporation, the corporation's 
nam@ was signed by himself ae president end on the same day 
when in turn the Film Gorvoration aesigned ite interest te 
Hoffman, trustee, the lease was exeouted om behalf of the 
corporation by himself as its president. The evidence further 
shows that when Levy made the affidavits and delivered then 
to Hoffman on August 4, 1971, and Eovember 9, 193], he swore 
that he made the affidevits on behalf of himself as well as 





















| oft BORE. ca mae ome 00" 


— ane ame ite ee Kolin bird genie vourbhve ae 


e “— ae Pats yeoes ae —— oe Stew os - ba, pres e 
co ee SPRY AES sere * Seas, — a pei , Tak 








£0 gontenceed. L559) tet bentupes. ate a a 
er anitanmrene: ee ep ayoted 
(He PRONE Decainoaee ats roe bammER GOR Fle De shoe, 
i camande ade Yo OR? pmbterngme ade te mode. ite Lhe te tremrgng . 
rosters ade aoraals ywiakeww: yoawer ade ant: a ot hoonys aN 
ite metinRoe. wi) RO Hohner eH AE eae: D ey Didi 
atid wit hemgiican mt anes rade task ace aint: weave nai ied oF a 
As ataotitonecrnom ade evtduncoqead uhi% Ot ot onwet esp ab feonee 
YAb ine meth er bet drebcqona om Retna ya beng te oe tei oe q 
OF Yaorotat abi Hreydede aulvweudneh ute OME ammee mk wl . 
eal ented we bopwesKe yon saaet OMe hedeers? vn Re peat 
oe “eo rent aoe eat nitabteire abe ae Sdewmtd we ko Meegten 
| pute horawtfine bas ashen tte + “om hited sotin La er 

















PT ae 


oe!) a 


on behalf of the corporution, and in these effidavite he 
deposees and says that he otill owne 730 shares of the File 


Company's stock. 


On the hearing before the master, Levy testified 
that after the agsigument of the leasehold interest to 
Hoffman, and until 211 ef the work of altering and repaire 
ing the Building was completed, he conferred two or three 
times a week with Hoeffasn in reference toe the matter. Hoff- 
wan denies that Levy gaid anything to him about any work 
being done on the premises by the complainant or the tro 
intervenors, and he gave other testimony to the effect that 
the only vork that Levy was authorized to do in commection 
with the preuises was the completion of any work rewaining 
undone as ahown by the itemized statexsent attached to Levy's 
affidavit. There is he evidence in the record that Levy wae 
given any instructions in reference to any of the itens mene 
tioned in his affidevite. 


_ ~Upon a careful consideration of #11 of the evidencs 
in the record, we think it is clear that after July 25, 1921, 
when Levy and the corporation esessigned there respective ine 
terests in the leasehold estate, that Levy continued in charge 
and gontrol of he completion of the remodeling of the builde 
ing, 9nd thet his suthority after that date wee not linited 
to the collection of the rente for Hoffmen, Trustee, it 
therefore, follows, thet the interest of Katherine A. Yelis, 
the owner of the fee and «ho executed the ninety-nine year 
lease on the premises, which required the tenant to acke 
certain improvements, makes her interest subject to the lien 
of the complainant and the two intervenors. arey-Lonbard 
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kumber Gc. v. Jones, 187 111. 203. A similar provision was 

in the leas@ from Olmstead, the lessee named in the ninetye 
nize year lease to Levy, but bie interest osnnot be effected 
as he wae not served in the case, Levy having assigned 211 

of his interest to the film Company, no liom ean attach, noe 
thing remaining in him. Sut the interest of the Film Gorporae 
tion is subject te the lien, beenuse it knowingly permitted 
the improvements to be made, They were done under the directian 
of ite president, The interest of Noffean, trustees, is ales 
aubjeot to the lien, beqmuse it ia clear that after the assigne 
went to him by the Film Gornoration, the alterations of the 
building continued to be in charge of Levy, who was seating 

for him, eo that notice te Levy would be sufficient te bind 
Hoffman, 


The defendants by their counsel state that the waster 
amd the chancellor beth found thet Hoffman, trustee, did not 
authorise the work for which claimants seek liens and that 
their contracts wore with the defendant Levy only; thet he bad 
assigned 211 of his interest in the premises to the Piles Gorporae 
tion. fe have been unable te find any finding by the master te 
the effect that Hoffman, trustees, did not authorize the werk te 
be done. The chancellor found thet none of the defendants, 
Wellg, Olmstead, the Film Corporation, Hoffman, trustee, or 
Gohan, the owner of the $57,009.00 indebtedness, contracted for, 
authorized or knowingly permitted the rork to be dene or the 
material furnished for which complainant or the intervenors 
eeek liens. We think the finding of the chancellor is cone 
trary to all the evidence, Levy wae not » mere interioper, 
wut continued in charge of the alterations and improvements 
which were being wade on the premises sfter the aszignaent 
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of the lease to Hoffman, trustes, and whether Hoffman authore 
ized the work, or sctually knew that it wae being done is 
immaterial, becauee he in bound by the acts of Levy whom 

he knew and permitted to continue in charge. Sut the defende 
ants say thet there is uo allegation in the pleading thet 
lioffuan, truatece, knowingly permitted the work to be done. 

it is alleged in the amended bill of somplaiat that while the 
oontracts made with the complainant and the twe intervenors 
wers in the nawe of Levy, they were in fact the contracts of 
Hoffman, trustees, We think this allegation on the record 
before us is sufficient, If is slso contended that there was 
no allegation in the pleadings nor evidence offered to show 
that the Film Company either centracted fer, suthorized or 
knowingly permitted the work in question to be done and thet 
no relief is prayed for agninst the Film Corporation. The 
Bill might not be considered a model of equity pleading, 

but 14 sets up sufficient facts and the evidence is clear 
that the Film Gorporation knew the work was being done and 
mo complaint wae ande on the hearing that the evidence offer~ 
ed was not warranted by the pleading. Relief might be proper- 
ly granted under the general prayer for relief. Oussteveng v. 
Seagtevens, 227 11, 547, 


the decrees of the OCireult Court of Sock) Sounty is 
reversed and the cause remanded with directions to enter a 
deoree in favor of the comple ine nt and the tre intervenors, 
giving them Liens for the asicounts of their claims on the 
int«rests of Katherine A. Well, the Film Exchange suilding 
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Corporation end Leo W,. Hoffman, trustec, 


REVERSED AND REMABRDED WITH DIRECTIONS. 


THOMSON, J, and TAYLOR, J, SONCUR, 
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Appellee 
’ APPEAL ¥ROM 


Ve BUBRICIPAL GOvuRT 
OF Gildaco, 
QRUTRAL MATTRESS COMPANY, 
a OOTp., 
App#liant, 
Opinion filed December 24,1924, 


MR, FRESIGING JUSTIOR O OCONWOK delivered the 
Opinion of the court. 


Plaintiff wrought euit against the defendant to 
recover $161.75, claiming that gum was due under the terns 
of a w¥itten lense by renson of repairing = garage thich was 
eccupied by the defentant as tenant of the plaintiff. There 
was a finding end a judgwent in fever of the plaintiff for 
the amount claimed and the defendant arpeels. 


Plaintiffs amended statement of claim on which 
the case wes tried set up that the parties entered into a 
written lexse whereby plaintiff demised to the defendant a 
garage and storage room for « term of three years beginning 
the 15th dey of December, 1971, and terminating the 14th 
day of December, 1924, at so rental of $25.00 per month, fhe 
written lease was wade a part of the plaintiff's statenzent 
ef claim, and it was there alleged that the defenisnt damaged 
the garage by breaking the doore, windows, damagiag the lights 
and wiring in the garage, as well se damaging the walls end 
the foundatiog of the garage, 211 of which were sileged to be 
im violation of a covenant in the lease. The covenant de- 
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@Glared upon required the tenent during its occupancy of 
the prenilees “to mintein and keep the some in ae good 
condition” aa the premises were when poesescion was taken, 
ordinary wear and tear, etc. excepted. It wae further 
alleged in the etatement of claim that plaintiff oede 
demand upon the defendunt to remedy the daange which the 
defenidant had esused to the garage, but thet the desend 
had been refused. The defendant in ite affidavit of merits 
denied thet it broke the doore or windows or dawaged the 
premises ap plaintiff alleged and averred that none of the 
repairs mde by plaintiff’ were rendered neceseery by any 
act of the defendant. 


It aprearm thet defendant took powseasion of the 
garage on or about the 15th day of Secember, 1921, end kept 
A truck which was used in the conduct of ite business, in the 
gerage, end, that it has continued to so occupy the qi rage 
sines taking possession; thet about April, 1923, as slaine 
tiff contends, or Setober of thet year as the defeniont cone 
tends, the deors opening inte the garage and the frame of the 
door were damaged and broken. Pinigtiff took the ocosition 
and offered evidence to austain hia pegitien that the defend- 
ant in operating ite truck struck the side of the door and 
enused the damage, Gn the other hand the defendant's position 
ie thet the damage to the gsrage was caused by plaintiff's 
horse and wagon which were left standing in the alley near 
the garage, and that the horee in attempting to draw the 
wagon inte the garage struck the side of the door. 


The evidence shows that the door to the garage wee 
about 74 or 8 feet wide prior to the time the garage was 
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damaged; that afterwards plaintiff took out a part of the wall 
@0 ae to make the door 18 feet wide, and thie necessitated 
the changing of some of the electric wiring, and that the 
coat of all of thie wes $161.75; that after the vork was 
done, plaintitf deuanded that the defendant pay thie amount, 
but the demand was refuned. Plaintiff also offered evidence 
tending to show that after the garage was damaged, he ree 
quested the defendant to repair it, and that the defendant 
finally stated that if the plaintiff would repoir the dea 
age, the defendant would pay the cont of the repairs. 


Om the trial of the ease when this evidenese was 
offered, the defendant objected on the ground thet it had 
come prepared to defend the ense wade by piaintiff's state- 
ment of claim, which slleged a breach of the written lease; 
that thie evidence tended to establish en oral independent 
contract and was not within the pleading and that he was 
taken by surprise. The court overruled the objection and 
refusei to continue the case and sdaitted the evidence. This 
evidence wae admissible as tending to show that the defendant 
hed damaged the gerage, but it wae not offered on this theary. 
It was at variance with the -laintiff's statement of claixz 
amd should not have been admitted. Although this is » fourth 
Glass osse in which plaintiff's statement of claim is suffie 
ecient if it sufficiently informs the defencent of the nature 
eof plaintiff's claim, yet in suoh & case, plaintiff cannot 
allege one state of facts ancprove a different state of 
facets. But even if we assume thet the evidence was properly 
a@mitted, we think the finding of the trial court toe the 
effect that defendant agreed ta pay for the cost of the alter- 
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ations made by plaintiff is against the manifeat weight of 
the evidence, Flaintiff testified that when he spoke to 
“the representative of the defendent about making the ree 
pairs and widening the door; that the representative agreed 
to thie beonuse if the door was not widened the defendant 
would probably damage it ageim by striking the side of the 
door with his automobile, This wes denied by defendant's 
representative, [It seoms clear to us that it would be seat 
umrengonable that the door should be widened from 8 to 18 ® 
feet in order to enable the defeniant te properly run his 
truck in and out of the gerage. We are also clearly of 

the opinion thet the evidence is amply sufficient te sustain 
the finding of the court to the effect that the defendant 
damaged the garage by striking the side of the door with the 
truck, and that under the statement of the case as made, the 
defendant would be liable fer the reasonable expense of ree 
pairing the dawage which it did. There is some evidence on 
behalf of the defendant tending to show that this expense 
would be from $20.00 to $25.00, but it is not sufficient for 
us to enter a judguent bere. Ye, therefore, hold that plain- 
tiff is entitled te recover the reagonable cost of repairing 
the damnges done by the defendent, but thet pleintif? is not 
entitled to recover for widening the door 10 feet ani chang= 
ing the lighte. 


The judgment of the Municipal Gourt of Ghie»go is 


reversed ani the cause remanded, 
REVERSED AND REMARDED. 


THOMSON, J. AND TAYLOR, J. CONGR. 
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JOHN HULLA, 
Appe Liant, a o 6 1 ie O ao 
Ve MUBICIPAL GouNT 
or CHIGAGG, 
PHILIP LAUTENSOHLAGER, 
Appellee, Ovinion filed December 24,1924, 


MR. PRESIGING JuBTICK O  QOKNOR Aelivered the 
epinion of the eourt. 


Plaintiff brought suit epeinet the defendant to 
recover a balance of $1510.03 with interest thereon at 
five percent per annum from December 1, 1912, meking « 
total of $2160.03, claimed to be due him for mmteriai 
furnished and labor performed in the construction of «a 
moving picture theatre building. At the clese of the 
plaintiff's evidence, there was directed verdict for 
the defendant and plaintiff appeals. 


The defendunt's position was that he had paid 
plaintiff in full, the last payment baving been wade nearly 
ten years before the suit wee brought. 


Plisintif? in his 6 ta tenent of claim allaged that he 
entered into a written contract with the defendant on the 
26th of January, 3913, whereby plaintiff won to erect for 
the defendsnt a moving picture theetre building 2t 2 sest 
of $27,400.00 in accordance with certain vritten plene and 
specifications, He further alleged that on March 4, 1912, 
the parties entered into = supplemental written agreenent, 
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whereby plaintiff was to raise the roof of the building, 
for which he ws to be paid by the defendant $2,000.00, 

It is further alleged thet en the 12th of Septeuber, 1912, 
a further agreement in writing wes entered into by the pare 
ties, whereby plaintis? wes required to do certain other 
extra work in connection with the construction ef the builde 
ing for which he wae to be paid $506.00. The statement of 
Claim then set up that afterwards plaintiff was required 


te do certain other extra work ia and sbout the construge 


tion of the building for which defendant erally agreed to 
pay the fair, reasonable prices. Thés extra vork the statee 
nent of claim shews consisted of six different items and 

the dates and amounts due. It is then alleged thet the total 
eost of the building ag agreed upon between the parties, was 
$30,178.74, and that the defendant wes entitled to oredites 
agere gating §28,668.71, leaving « balance due of $1510.93, 
with interest as above stated, ani thet the six items of 
extra work referred te inte oral agreenentea bad been paid in 
full. Attached to end eade o part of the sintement of claim 
was the written contract, the specifications and the two 
written aupplemental contracts, a6 well as a statenent of 
the account between the parties, shoving the several eredite 
which pleintiff had given the defendant. The statement of 
claim aleo contained a paragraph, claising the awount for 
which plaintiff sued was due on an account stated betreen 
the parties on Secember 1, 1912. 


The defendant filed an affidavit of merits which 
aet up the five years Statute of Lisitations to the paregre ph 
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of the statement of dlaim which declared upon an account 
atated. It further set up thet no acoount hed been stated 
on December 1, 1912, and that the defendant was net indebted 
to the plaintiff in any sum On the trinl of the case it 
was agreed by counsel, that the record show that defendants 
affidavit of werite be amended so as to show that the entire 
amount enlled for by the written contract, vig. $27,400.00 
had been peid for in full, 


Plaintiff testified in hie own bebalf, identifye 
ing the several written exhibits attached te bia statexent 
of elaim end they were received in evidence. 


Thies is substantially all the evidence which was 
offered and 1+ seems to have been conesded that plaintiff 
constructed the building in accordance fith the slang and 
spesifications. It was sise conerded that the 9,500.00 
ami the $600.00 mentioned in the tro written supplemental 
eontracts had been paid in full aa shown by plaintiff's 
atatement of oredite attached to bis statesent of elaia 
There wae considerable discussion before the court ae to 
whether payment by the defendant wae an affirmative dee 
fense which required proof on belalf of the defendant. At 
the close of the plaintiff'a case the defendant woved for 
a directed verdict ani the court indicated that he would 
allow the motion when the defendant asked leave to intree 
duce more evidence te the effect that the statenent of 
account attached as an exhibit to his atatement ef claim 
ghowed a11 that he had been paid by the defendant and fure 
ther that plaintiff had made demand on the defendent for 
the balance which he claimed during the year 1915 and sueeed- 
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ing years and that the defendont had never claiwed that he 
did not owe the balance on the contract sued for to plaine 
tiff, The court denied plaintiff's motion and sustained 
defendant's motion for & directed verdict. Axignent was 
entered upon the verdict end thie appeal followed, 


Plaintiff's position is that under bis pleadings 
he was entitled te 2 verdict in hie fever for the amount of 
hig elaim in the absence of any preef made by the defendant 
showing that he had paid plaintiff in full. #ith thie cone 
tention we cannot agree, beesuse upon o cnreful anealycie of 
plaintiff's pleading, it is impossible to aay what sus; if 
any, is due plaintiff. Plaintiff contends that hie state 
ment of claim shows the entire cost of the building was 
$30,178.74. Thies is not borne out by the record, but is, 
contrary to it. The originsl contract price was $27,400.00, 
The specifications atteched to end made @ part of the cone 
trast shors how the Dullding wee to be constructed in dee 
tail, but does not give the cost of the various items therein 
mentioned, exoept that it does shor that plaintiff wes te 
put seats in the theatre for which he was to be paid by the 
defendant $1000.00. The supplemental contract of arch 4, 
1913, which provided for extra work ond waterial, gad by which 
the plaintiff was required to raise the roof of the building 
ana for which he we te be paid $2,000.00, expreasly provides 
that 21,000.00 of this is to be paid by omitting the seats. 
Go thet the entire cost, according te plaintiff's pleading, 
would be $29,178.74, and not the amount as contended for by 
plaintiff. The expianstion made by plaintiff's counsel of 
certain payments made by the defendent as shown by the exhibit 
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attached to the statement of eclaim,in not warranted by the 
record, This etatenent shows that on December 21, 1912, 
Plaintiff gives the defendant eredit of $115.00, which it 

is wtated wee "35.00 bal. on contract 90.00 extra painting 
auditorium instead of ealcimine". The specifications show 
the interior walls were to be calgimined but that the walle 
were painted, but if cunnet be deteruined from the account 
whether any allowance has been made the defendant by reason 
of the fact that plaintiff was not required to czlciaine. 
Another item whieh te eredited to the defendant is anid 
to be for payment to George G. Gappenter for flag poles, and 
this ig claimed as an extra by the plaintiff, but on locking 
inte the specifications, we flind that there is « prevision 
there for three flag poles. in the absence of any evidence, 
we cannot say that the $24.50 was for extra work and m terie} 
furnished, but the contrary appears te be the fact. Another 
item for which plaintiff gave the defeadtant credit, ie 
$63.30, of which he evplies $48.30 on account of contract 
and $15.00 for extra in putting in tile inetead of cement. 
Here again &t does not appear whether the defendant hes 

been given any credit for the omission of the ceaont. A 
number of other items might be picked out of the same charnctex, 
but we think 4¢ would serve no useful purpose to de @o-. On 
the other hand, defendant contends that the account shows 
¢hat plaintiff hes been paid in full, and thie nearly ten 
yeare before the suit was brought; that some of this is shown 
by the fact that on September 12, 1912, the record shows that 
there wae a settlement for all extras in fubl for $500.00. 
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It appears from plaintiff's statement of claim that twe 

of the extra items set up and for which plaintiff olnine 
work ond usterial was furnished November 1, 1912, and for 
which he elaime $15.00 and November §, 1912, for which he 
Chaime $89.24, that these tro items wers acknowledged to have 
been paid by hia ee shown by his account on October 10, 1912. 


Upon a careful examination of the record, it appears 
that plaintiff's method of keeping the account showing the 
eredite he Bave defendant wae not very socurate and that in 
analysing it several years after the building hed been completed 
and the last paywent wade, he beonae confused and thought there 
was something rewsining unpaid, and this is the basis ef his 
suite 


There is no mention in the plendings nor was there 
“upon the trial that plaintiff had ever made any demand on the 
defendant fer psyment of the balance covering 2 peried of nearly 
ten yeora. The only thing thet appears from the record is 

that after the court hed indiezted that he would direst the 

jury to return «© verdict for the defendont, ‘his counsel 

wanted to prove that demand hed been made in the pear 1913 

and succecding yenrs. U;on s careful consideration of the ene 
tire record, we are of the opinion that the court wae right in 
directing © verdict and entering a judguent upon it. 


The judgment of the Municipal Gourt of Chicego is, 


therefore, affirmed. 
JUOGHERT AYP IREKY, 


THOMSON, J. AND TAYLOR,J, OONUUR, 
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THE WRHGER= ARMSTRONG CORPORATION, ) 


Appeligce, 236 1A, 630 


APPEAL FROM 
Ve SUPTAION CUURT, 
} QGOR QOUNTY 
GHARLES W. PETERS, Sheriff of cook 3 ' 


County, and Bell O11 and Gas Company, 
a Gorporation, 


Appelinata,. 


Opinion filed December 24, 1924, 


BR. PREBIOING JUSTICE C'CORNOR delivered the 
epinion of the court. 


Pisintiff brought an aetion of replevin ageinet 
Charles 8. Peters, ae Gheriff of Spock County and the Bell 
O11 and Gee Company, a corporation, to recover possession 
of « carload of gasoline. The Goroner was unuble te obe 
tain the car, but he served the defendants personally and 
the cage became one of trover. Zech v. Dillion, 230 111. 
Ape. 602. There was a verdict snd judgaent in plaintiff's 
favor for the value of the gasoline e $1693.75, to reverse 
which the defendagta prosecute this appeal. 


So far as it is necessary to state the facts as 
they appear from the resord, they are: thet the Hartia 
O11 & Refining Company operated a fefinery at Enet Ghicags, 
Indians snd was aleao engaged in the buying and selling of 
gasoline. in the Gerly part of June, 1932, the Nertin . 
Company sold a number of care of gasoline to the defendant, 
the Bell 041 4 Gas Company, some of vhich were delivered 
to the Bell Gompany'’s customer, the Bensoline UVompany. 
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Tne Bensoline Gompany rejected some of the cara, claiming 
that the gasoline was not of the quality which it head pure 
chased, and accordingly, the rejected cnra, including the 

one iin question were returned by the Bell Company te the 
Martin Company's plant at Fast Chicago for the purpose of 
having the gasoline brought up te a higher quality. while 

the car was at the Hertin Company's plant, the Jel1 Jompany 
ae0ld it to the plaintiff, deseribing the car aa UP A A B72. 
The Martin Company ale0 sold the contents of this same car 

to the plaintiff end upon the plaintiff's erder, the car 

was shipved to its customer George ¢. Peterson Gompany; the 
ear being forwarded to the latter coupany at the Avendale 
Station, Chicago. When the Bell 011 Gompany learned thet 

the car wes being sent to the Peterson Company at Chiguee, 
they brought an action of replevin aginst thet company. 
Sheriff Petera took the ear on the writ snd delivered it te 
the Bell G11 Gompany who Later sold it to one of its customers. 
When the plaintiff company leerned thet the oar had been taken 
on the writ of replevin, it commenced the present action of 
replevin against the Sheriff and the Sell C11 Company. 


Practically the sole question that was contested ion 
the trial of the instant case was whether the gasoline which 
had been rejected by the Bensoline Company bad been 21) taken 
out of the car by the Martin Company after it had been returned 
to the Martin Company's plant and different o11 put into the 
car, or whether the Martin Gompany had taken but 3,000 gallons 
from the ear and then put in 2,000 gallons of other guscline 
in order to improve the quality of the entire car, it seems 


to have been the theory of both parties on the trial that if 
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the contents of the oar had been entirely removed by the 
Martin Company and different gasoline put into the car, 
then plaintiff would be entitled to recover, but en the 
other hand, if it wae found that but 2,000 gelions of gas- 
Cline had been removed and a like quantity of different 
gasoline put into the ear, then the verdict should be fer 
the defendant. This wes the question submitted to the 
jury ac shown by instructions given, ond es appears from 
am @xamination of the entire record in the ease, 


Gounsel for the Bell Company strenuously contends 
that the finding of the jury in favor of the plaintiff te 
the ¢fect that all of the gusoline had been removed and 
aifferent gasoline put into the car is against the manifest 
weight of the evidenes, 


Je be Slubb, a witness for the plaintiff, teati- 
fied thet at the time in question, he wes employed by the 
Hartin Company at ite plant at East Chiecage and that he 
took out the entire contents of the coax after it hed been 
rejected by the Bensoline Company, and then he filled the 
car with other and different gasoline. Gn the other hand 
William Hildebrandt testified for the defendant that 
he was employed by the Martin O11 Company ené thet he 
withdrew from the car but 2050 gallone of gasoline and put 
into the oar a like quansity of different qaecline, so ae t6 
improve the quality. Other evidence was offered tending te 
suppert each aide of this question, but after o osreful consid- — 
eration of all the ¢vidence, we are unable to sey that the finde 
ing of the jury, sustaining plaintiff's theory of the cnse, 
is against the manifest weight of the evidence. in these 
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cirgumstances, we would not be warranted under the law to 
Giaturb the verdict ef the jury. 


2. The defendant further contends thet the judg- 
ment is wrong and should be reversed, because the undisputed 
evidence showe that prior to the inetitwtion of the inatant 
onuse, plaintiff had sold and delivered the ong to the George 
G. Paterson Go. and, therefore, having ne interset in the 
gasoline, could not maintain the action beexnuse in an ection 
ef replevin, pleintiff must recover upon the strength of his 
own title or hie Fright te possession sri@ not on the weaknese 
of hie adversary, Ye think the law is on contended by counsel 
for the defendant, but we axe alee of the opinion, that the 
question ie not preperly befere us, because woon the trial, 
when e¢videnos was offered on vehalf of the defendant, tending 
to show that title to the gasoline in question was in the 
Peterson Company, counsel for olaintiff objected that this 
was inadmissible under the pleadings. is view was sustained 
by the court and the ruling was acquiesced in by the defende 
ant. When the defentant offered in evidence the purchase 
order, ‘the snlew order and the invoice passed between plaine 
tiff and the Peterson Company, objection wes made by the plaine 
tiff thet if it was sought to show by them that title te the 
ear of gasoline haa passed from plaintiff! to the Peterson 
Cowpany, they would be inadmissible under the pleadings filed 
by the defendant, and the record shows thet these demiments 
were offered and received in evidences for the sole purpose 
ef showing the quality of the gasoline 2nd no complaint was 
made in the trial court nor is any made in thie court that the 
ruling of the learned trie] judge was inoarrect. 
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The judguent of the Superior Court of Geok dounty 
ie affirmed. 


APY LRMED. 


THOUSON, J, AKU TAYLOR, J. GONCUR, 
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Appellee, 200 i.e. © 
APPEAL FROM 
Ve MURIGIPAL QOVaT 
OF Gilda, 


HORTHERS PACIFIO Ral LROAD 
COMPANY 


. 
Appelisnt,. 
Opinion filed December 24, 1924, 


BR. PRESIDING JUSTICE Of CORNOR delivered the 
Opinion ef the court, 


Plaintiff brought suit against the defendant to 
recover $62.12, which he had paid for railroad traneperta= 
tion from Paseo, Washington to St. Paul, Winnesota, eloiming 
thet the defeniont hired him to vork ae » laborer in Yashing= 
ton and agreed that if he shovld contigue to work for the 
defenidont fer six months er more, it wold give him free 
transportation to St.Paul; that he worked for sore than ix 
months for the defendant, but that it refused te give hia 
free transportation and he was obliged te pay $62.13, for his 
railroad transportation to S¢, Paul, There was a Finding and 
judgment in hia favor for the amount of hie oleim and the 
defendant appeals. 


Plaintiff in hie statement of claim alleges that 
on the secend of April, 1930, he was empleyed at %t. Paul, 
Minnesota by the defendant railrozd company to work ee a 
track laborer st Pasco, Washington; that at that time it was 
agreed that if plaintiff should remain in the euploy of the 
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defendant for six months or longer, the defendant would 
give him free transportation back to St. Paul; that plaine 
tiff worked for the defendant for sore than #ix months, but 
that the defendant refused to give him transportation and he 
was obliged to pay fox the sane, 


Plaintiff? testified thet he lived in Ghiesgo; that 
in the early part of 1920, a gang of aon ef whom he wae one 
were employed by the Ghicege, Milwaukee & Gt. Paul KR. 8. Go. 
to work for that company in the State of Washingtogs that the 
Milwaukee Company at the time of thehiring agreed that in 
ease the men vorked fer more thon aix montha for it, they 
would be given free transportation; thet a gang ef sen vent te 
the State of Washington und worked for = short time for the 
Silwaukee Aailroed and there left that Gompany and were om 
ployed by the defendant, the dorthern Pacific Railroad Ge.; 
thet be first eaw the defendant's roadmater, Peter andersen 
at Pasco, Yashington before he went to work for the d«fend- 
ant Gompany end that beford taking their tecls to go to work 
at that place he asked Anderson wheat about the defendant 
company isauing him a pass in case he worked for six wonthe 
or more for it; that Anderson replied that it wae a rule of 
Gompeny that men who work six monthe or more would be given 
transportation from #ashington to St. Paul, Minnesota; that 
thereupon plaintiff went to work for the defendent company; 
that after working for more then six months, he with other 
men were Ilsid off, and then asked Anderson for a paws to St, 
Paul, but the latter refused, The evidence further discloses 
that James Aveno wes foreman of the gong of nen which numbered 
fifty-five, that was hired by the St. Paul Railroad (ompany 
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in Ghicage and went to Washington. 


George Aveno, the foreman's brother testified for 
the plaintiff that he was a «euber of the gang eaployed by 
the Milwaukee Railrosds thant he went from Ghicage to Eilenge 
burg, Washington, where they #11 worked for thet company for 
& short time; that at that place the witness and hie brother, 
the foreman of the gang met Anderson, the rondeaster of the 
defendant company and, after some converantion between Anderson 
end the gang foreman, it was agreed that if the men left the 
Milwaukee Gompany and went te work at Peecoe for the defendant 
coupany and if the: men remained with the defendant railroad 
for six months or more, they would be given a pase back to 
St. Paulg that thermenthen went frow Eilensburg te Paece and 
worked for the defendent company; that of ter they had worked 
about three days for the defendant company, Anderson was passing 
the place where the men were working and the men asked him if 
it were true that they sere to be civen passes to St. Paul after 
eix months’ work, «nd that Anderson replied that they would be 
given passes if they worked for six months or more; that plaine 
tiff was present at thet time and spoke to Anderson sbout t he 
matter; that about five of the sen were given pasves upon 
exhibiting telegrama that there wae an illness in their families 
at home. 


Angele Pewnisi, teatified for the plaintif!’ thet 
he waa a member of the gang that went from Chicago to fashing= 
tom; that he saw Anderson at the place they were working for 
the defendant railrond oompeny in Yashington «nd that Anderson 
said that the aen would be given a pass after six months. 
eress-exemination, he testifiedthat he firet saw Anderaon ot 
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Elieneburg. 


Wiohael Vucinno also testified that he was at 
Paseo with the other sen working for the defendant; that 
hé@ knew Andereon, the rosdmmeter; that he firat sew him at 
Hliensburg, while the Fitness wos vorking for the Chicago, 
Milwaukee and 8%. Paul Mailroad Co.; that at thet time he 
heard « conversation between plaintiff and Anderson; that 
Anderson there snid that if plaintiff and the men worked fer 
oix monthe for the defendant, he would see that they cot a 
pass back to St. Pauly that they would not be given passes 
te Chicago, because the defendant had no railroad going te 
that point. 


Michael fravino for the plaintiff, testified that 
he waa one of the gang working af Filensburg snd beard = con= 
versatiog between plaintiff and Anderson, the defeniant reade 
master, which took place at Paseo; that plaintiff asked Ander- 
son about receiving & page after six montha’ work; that Andere 
@on replied, "Boys, if you work 211 the summer after six months 
you get the passes," 


For the defendant, H. & Rupple, testified that he 
wag Division Rondmsster of the Paeco Division, that Anderson 
was District Roadmaster, the latter baving charge of 706 miles 
of main line and 146 milen of branch line; that Anderson's 
auties wore to superintend the work; that he might employ « 
single laborer, but that he had no authority to employ extra 
gangs or foremen; that the witness employed the gang of sen 
through theix foreman, James Aveno, at his office in Paseo; 
that Aveno came to him and ssid that they wanted to leave the 
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Milwaukee Railroad on account of some dissatisfactiog; that 
the witness refused to hire them away from the Milwaukee 
Railroad, but stated that if at any time they quit working 
for the latter company, he would employ them; that he exployed 
the extra gang and foreman, but nothing was acid by him or 
Aveno about transportation at that times; that four or five 
days afterwards the gang went to work for the defendont some 
pany. He further testified that some of the aen were given 
transportatiog back when they exhibited telegrams indiceting 
that there wae illness in their family; the witness alse 
teatified that at thet tine, there was a rule of the defende 
ant company, laid down by the pase bureau, thet transporte: 
tion might be lesued after six nenths service to laborers, 
euch a8 plaintiff and the men hired by him through James Avens. 


The deposition of Andersen wae read, He testified 
thet he was roadmaster of defencant's second division, which 
ran from Pasce to Toppenish. “1 got this gang April 4, 1921, 
at Pasco, Yashington*®; that there were about fifteen ean in 
the gangj that they cemefrom Silenaburg, having left the 
Milwaukee Railroad Company's employ; that Jemes Avene was 
foreman of the gang; thet the men were emvioyed under his 
supervision from April 4th to Cetober 85, 1920, when they 
were turned over to ancther division ef defenjant’e railread. 
The deposition is asa fellows: "G. ‘State whether or not you 
oF anyone in your behalf, or any other person in your presence 
or otherwise to your knowledge, ever uade a statement to thread 
mén that you would give then free transportation to St. Payl 
or anyvhere else, if they rennined with the company six sonths. 
Ae Wo, siz, I dic not and I never heard of any such arrangse 
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ments. I have never heard of any promise ever Being made 
by anyone to a gang of laborers or anyone else"; thet bie 
superior wae Mr. Rupple, division rosdmaster, 


It wee wadieputed thet plaintiff paid $62.13 
for his transportation to 3¢. Paul, Vinnesote, 


le fhe defeniant contends that the contract made 
between plaintiff and defendant is invalid, beceuse it lacks 
mutuality, in that plaintiff'a testimony is that *if you 
work six months you get 4 paes.* But that the olaintiff 
aid not agree to work for six monthe end, therefore, there 
was no gutusal obligetion, Even if we should asesume that the 
arguaent made by counss] for the defendant is borne out by 
the record, it would be of no walue here, because the evie 
dence discloses that plaintiff did go te work for the defende 
ant company «nd continued in ite employ for more than six 
monthe. The offer of the defendant, through Andersen that 
plaintiff would be given 2 pass for the work of six months, 
when soted upon by plaintiff beoase an absolute ebligetion. 


Star Brewery v. Enrneworth, 17% 111, 247, 


8. It is next contended that even if Andergon had 
agreed to give the transportation as plaintiff's testimony 
tended to show, it would not be binding on the defendant, bee 
ecuse Anderson had ne guch suthority. fhe evidence shows 
that Anderson was a district rondmaster, having charge of 
more than 70 miles of track; that he was authorised to hire 
and discharge individusl sen, such as plaintiff; that the 
rule of the coupany then in force, was that sen such as plain- 
tiff might be given transportetion after they had worked siz 
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monthe for the defendant company; that plaintiff was advised 
of thie fact by Anderson. In these circumetances and cone 
sidering all the evidence in the record, we think the court 
was fully werranted in holding that the defendant was bound 
by what Anderson eeid or did in reapect to the iesvance of 
PASSER. 


3 It is alee contended that plaintiff's ete tement 
of clmim is not sufficient to support the judgment, because 
it desoribes the contract as having becn entered inte at 
Bt. Paul; while the contract of exployment shows thet it 
was actually entered into at Pasoo, Rashingten. Ky complaint 
was made on the trial thet there wee any variance in this 
respect, ami apparently 1t was never brought to the trial 
court's attention. This is « oase of the fourth elagee and 
under the facts as they appear from the record, we think the 
defendant is in no position in this court to raise the point 
for the first time. 


The judgment of the Municipal Court of Thicage is 


affirmed, 
AP PIERED. 


THOMSON, J. AND TAYLOR, J, GONGUR. 
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GENTURY TRUST & SAVINGS BANK, 


& GOrp., 236 L.A, 630 


Appellee, 
APPRAL FROM 
Ve MUNICIPAL CounT 
OF Gai caco, 
LEC JAqUBSORM, 


Opinion filed December 24, 1924, 


UR. PPESLUIRG JESTIVE GO SORWOR delivered the 
opinion of the court. 


The Ventury Trust & Gavinge Bank, 2 corporation, 
brought suit sgeinet Leo Jacobsehn and tire. R. Jacobsohn, 
as makere of a promiesory note dated February 18, 19%, 
for $124.35, due 36 months after dute and payable to Samuel 
Epstein. The note bere the following ¢ndorsenent: 


"Agreement of February 18th, 1900 
7” Saaae 2 Epstein’ i r 


The statement of clain after setting up the note, elieged 
that the plaintiff bad purchased and discounted the note 
pricr to ite maturity; thet dewond waa made for paynent 

upon the defendants and that the note wee protested for 
non-payuent at a cost of $2.58, Suring the trial plaintiff — 
Gismiaeedthe suit as to ¥re. &. Jasobsehbm, There was a 
verdict «end a judguent entered against Leo Jscobsoba for 
$140.45, being the asount claimed, and he appeals, 


Samuel Epstein, the pnyte, wee cslled as « witness 
for plaintiff and upon being interrogated by plaintiff's 
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counsel, he tontified that he we the real plointiff in the 
nee, Thereipon pounsel for the defendent meade s wotion that 
the plaintiff the Century Trust and Gavings Bank be dienissed 
out of the case, which motion wae overruled. fpetein then 
testified that he received the note from the defendants; 

that neither principal or any interest on At head been 

paid; thet it had been protested for non-paysent by the 

bank and he wns required to pay $8.58 protest fees. 


The evidence further tends to show thet at the 
tine the note woe executed, there wos s separate agreenent 
entered into between Epstein, the payee snd the two makers, 
and thet the defendant Leo Jasobsohn at that tiae endoreed 
on the note the words *agreeaent of February 18, 1920," 

The note is not in the record, but a copy of if is set up 

in the statement of claim, and witerneath the endersenent 
above quoted, appears the maue, tasuel Epstein, the payes. 
Bhether hie nace is signed as evidence of hie entering 

inte the agreement testified to by the parties, or whether 
he endorsed it and delivered the note te the olaintif? bank, 
dees not appear. Ye think on the whole record, howerer, it 
appears that Epstein wae still the owner of the note, and thet 
the plaintiff bank had no interest in it. From thie it fele 
lows, that the judgment entered in fervor of pleintiff cannot 
eftand. If gpstein was in fact the owner of the note, he 
sight have been substituted as plaintiff on the triel in lieu 


of the bank, but this was not dene, Redlowski v. Grossfeld & Roe 


Co., 192 Ill. Avr. 534, 
The judgment of the Municipal Gourt of Ghicage is 


reversed end the onuse remanded. 
THOMSOR, J. ANG TATLOR, J. CORCUR, 


REVERSED AAD RESARDED. 
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BAM SILVER, 
2°6 G 3 0 
Appellee, A A ¢ 
aa rnow 
Ve MURI OCI Pal, COURT 
OF GHI CARO, 


LIBERTY TRUST A SAVINGS Bask, 
R OOFp., 


Appellant. ) 
Opinion filed December 24, 1924, 


MR. PRESLOING JUSTIC’ Of COMNOR delivered the 
Opinion ef the court. 


Plaintiff brought euit agninst defendent to recover 
$110.00 with intereat thereon from Mey 1, 1920, dsiaing that 
he had on May Ist given $110.00 te the bank, $10.00 for ite 
services and §160,00 which the d«fendant agreed to deliver to 
plaintiff's wife who was then in Poland; that the defendant bhatt 
failed to mike delivery or to refund the amount te him. There 
was a trial before a judge and 4 jury end 2 verdict in favor 
of the plaintiff for the amount of hia claim, to reverse which 
the defeniant appeala, 


The substance of plaintiff's testiaony was thet on 
May 1, 1986, he called et the defendant's bank in Chicago and 
talked to Mr. Hyxan, the president of the bank and told bim 
that he wemted to send $160.00 to plaintiff's wife, who was 
then in Pultusk, Poland; that the Preeident of the bank said 
thet their Cashier, Mr. Landon, was then at “arsaw, Poland, 
and that if plaintiff would give the bank the $190.06, together 
with $10.00 for their services, the money would be delivered 
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by the cashier to plaintiff's wife in Poland; that plaine 
tiff agreed to this and mve the $110.00 to the bank. it 
further appears from the evidence that at that time plaintiff 
was given a reovipt by the bank, which is ae follows: 
Pt §400,000<00 


The Rank with the Hundred Million Dollar 
Board of Directors, 


Libe Trust & Sav: Rank Receipt 
3156 ¥, elt. 11173 
(omsarky 12th Street) 
em 
Shieago, Mayel 1936 
Sent by Be sl aa Address Chi cago 
Payee's tame fora Leja Zylberatein 
*sddvess Pultuak 
Poland 
Phene : 
Garfield 158 rere amount Amount of erder® 
OO Lid@ 


Om the back of this decument was printed: "Subject te rales 
and regulations of Huropean post offices. 14 ie sareed that ve 
are not liable for eny delay caused by furopean Post Offices or 
any other cause beyond our control. 


*Refande if any will be made et the current rate 
of exchange. 
Foreign Exchange Dept. 


"Remittances made to all parte of the world, drafts 
issued on all principal benke of the world with which we are 
in direct connection, 


"Payee's Return Receipts furniched in due sourse of 
time. Foreign money bought and sold." 
Cable Order Oepte 


“Money delivered by cable or wireless to any point 
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on the Globe,” 


Then follows other printed moterinl which is in the 
nature of an advertisenent. 


The President of the bank, Br. Hyman, 41d not teetity. 
The Cashier, Mr. Landon, testified, that he had been Gashier 
of the bank since 1919; that in Way, 1920, he ms in Poland; 
thet he went to Pultusk, Poland, which be omid was five or oix 
hours’ ride by railroad from Yersaw; that he personslly depesite 
@d plaintiff's uoney, which wae in the form of a letter of 
ereadit, in the discount bank in Warsaw, 


it further eppeare from the evidence thet the money 
was never received by Silver's wife, and he mde a dewaand for 
ite return, which was refused. There ie som@ evidence in the 
record tending to show thet the ligreaw bank had sent the soney 
through the vost office from Yorsaw to plaintiff's wife at 
Pultuak. 


hen My. Landon, the Gashier, wes testifying on bee 
half of the defendant, ite counsel endenvored tc show by the 
witness, the meaning of the receipt shich we given by the 
bank to plaintiff on May 1, 1936, te the effect that the custos 
was to cable the sonsy te Europe. This was objected to and 
the abjection sustained. Ye think the ruling was proper. 
Tne teatimony showed that the money was to be sent to Warsaw 
where landon, the cashier of the bank, was to deliver it to 
plaintiff's wife personally. What counsel forthe defendant 
was apparently trying to show was that it woe the usual custem 
in sending money from this country to Poland, to cable it over 
and then use the post effices there. This, eof course, would a 
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apply where the defenicnt’s own testimony shows the cashier 
went to Warsaw personally. 


The cefendent further contends that the soecalled 
receipt above qioted, was the contract between the parties 
and that it was error for the court te hear evidence varying 
the temas of this written contract. A further contention is 
that under this document, which was the contract between the 
parties, the only duty resting upon the defendant was te use 
reasonable diligence in aele cting agents to forward the soney 
to plaintiff's wife. A namber of cases are cited, but we 
think none of them are in point. The receipts given for the 
money in those cases were entirely different, seme of them 
being signed by the party eho forwarded the money. %@ think 
the parol evidence rule mie in no way Violated by the ruling 
of the trial judge. The document does not purport on its 
face te be the contract of the parties, The testimony of the 
plaintiff which is uncontradicted, wee that the president of 
the bank said that the money would be given te plaintiff's 
wife by the defencent's cashier, who wae them in Polend. Under 
the evidence in the record the jury's verdict, finding in favor 
of the plaintiff cennot be disturbed, 


Defendant further contends that the judguent is 
erroneous, beceuse im no event could it be liable for the full 
amount which plaintiff geve the bank, but wis only liable for 
a@ certain number of Polish marks, or its equivalent in American 
money and cite cases in support of thie, among them being 
@ decision ofthis court, Jeisa ve Liverky Trust & Savings Bank, 
277 Il. App. 405. I, the Weiss ange it was held that where 
@ bank reosived money to be delivered to a person in Pojand 
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subject to delays in Rurope frou other enuses beyond the 
bank's control ani where the bank attempted to make delivery 
of the money but on account of wer conditions was unable te do 
sO, and the monty was returmd to the forwarding bank here in 
depreciated foreign exchange, the bank in Ghicege was lieble 
te the customer for the value of such depreciated currency 
and not for the avount originally deposited. i, that case 
plaintiff testified: "It was my understanding that this 
money wos to be cxbled." Junthe case at bar, theevidence dige 
closes that the money was to be delivered by a repreaentative 
of the bank to plaintiff's wife in Poland, and « representative 
ef the bank went tethat place, which was « few miles outside 
of Warsaw, Poland. Whether he attempted to deliver the money 
to plaintiff's wife in Pultuek, when he wae there, does not 
appear. ut it dees appear that he was compelled to leave 
Poland on account of politioal disturbence, The evidence 
ghews that the defentent acreed to deliver the money persone 
ally and having failed te do so, it should be required to 
refund the money received. There ia no question of depreciate 
ea currency in the case and this too, even if it be assumed 
that it wae the wnderstanding between the parties that when 
defentant's cashier would hand the money to plaintiff's 
wife in Poland, he would do so: in Folish soney, beonuse at that 
time he would have the American $100.00 or its equivalent 
in Yareaw, and there certainly could be little or ne deprecia=e 
tion between that time and a reasonable time thereafter 
within which he shovwld deliver the money to plaintiff's wife, 
which the evidence shows was but o few miles from Warsaw. 

The judgment of the Municipal Gourt of Ghieage is 


affirmed, 
THOMSON, Ja and TAYLOR, J. CONCUR, AFT IRMED, 
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GEORGE MATHESOR, a minor by ) 


HUGH J. MATHRGOM, his next 


friend, i “ S 36 Tok, 630 
rm APPEAL FROM 


v GIRGUIT coURT, 
GOOK COUNTY, 

ALBERT BIGEMVAUM, et 21 on ap perl 3 

of BENJAMIN M. Kinin, " 


Appelinnt. 
Opinion filed December 24,1924, 


MR. PRESTOIEG JUSTION G'CONHOR delivered the 
opinieg of the court, 


Plaintiff? by his next friend brought suit ageinst 
the defendant Benjemin 4H. Kline and one Albert Lisenbaum to 
reoover damages for personal injuries. There was no service 
of process on Eisenbaum. He did not appear and the suit 
wes diemissed as te him. There wea a trial before a judge 
and © jury and a verdict and judgnaent rendered againat the 


for $1500.00 
defendant Kbein,/ to reverse which he appeals. 


The record discloses that abovt ix e'eleck in the 
evening of liovember 3, 1919, plaintiff, a little bey betreen 
five and six years of age was struck and injured by an autee 
mobile ag he wes oroasing Lincoln avenue, neer the intersece 
tion of that street with Paulina street. The automobile was 
owned by the defendant Klein and plaintiff contends it was 
being driven by Klein at the time the plaintiff waa injured, 
while, on the other hand, the defentant'’s position is that the 


oar wee being driven by tiseabaun, 


The defendant contends that there should have deen 
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@ directed verdict in his faver at the close of all the 
evidence as requested, beesuse there was no evidence, or 
but s scintilla of evidence, tending to prove that Mlein 
was driving the car at the time it etruck the bey. He 
further contends that even if it may be held thet there 
was sufficient evidence to warrant the submission of the 
ease to the jury, that the verdict is manifestly against 
the weight of the evidence, and in either ease the judge 
ment cannot stand, fhe other point made by the defente 
ent is that the judgment is exeessive. Theee are the only 
two pointe made, 


le We have carefully considered the evidence 
in the record and ere clearly of the opinion thet the 
court wan fight in refusing to direct « verdict for the 
defendant, because there was evidence tending te eatablich 
the liability of the defendent Klein, Ye are also clearly 
of the opinion that the finding of the jury to the effect 
that the car was driven by Klein st the tive in question, 
i@ not againat_the manifest weight of the evidences, and 
therefore, we are not authorized wider the law, te disturb 
the judguent rendered in plaintiff's favor. 


William Diarkes for the plaintiff testified thet he 
was & motorcyole expert and wae employed in the Police bee 
partment of the Weet Park Board of Chicago; that at the time 
in question he was waiting for a street car to go dorntown 
im Lincoln svenue, a etreet which runs northeecterly ond 
southeasterty in Chicago, near its intersection with Resove 
street, an enst and west atreet, 2nd Pauline street a north 
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amd gouth street; thet there was a double line of street 
car trabke in Lincoln avenue, but none in the other two 
atreete; that there was no traffic at that time in Lincoln 
avenue; thet he heard a noise and upon looking sew two 
automobiles coming down Lincoln avenue, and the drivers 
appeared te be racing, one endeavoring to get shead of 

the other; that they were going from thirty to thirtyefive 
miles per haur; thet the little boy who was injured, stepped 
out Ante the street about seventy-five feet away and vhon 
he had gone about four or five steps, wae atruck by one 

of the automobiles, knocked down ond the sutomebile eas 
turned suddenly to the left, running serose Lincols 2vee 
nue sad struck a building on that side of the atreet; that 
the other automobile which was being driven acsar the center 
of the readway of Lineoln avenue, continued on down thet 
strect; that the witness went over to the little bey whe was 
down in the street, and the driver ef the automobile which 
atruck the boy got out and they took the Littie boy, whe was 
bleeding and seemed to be wndonseious, to the office of a 
doctor which was located & few deors from the etreet intere 
section; that the witness placed the boy on ao teble in the 
doctor's office; and the deetor proceeded to examine hin; 
thet the boy was unconscious, blood wae coming out of his 
mouth, nose and ears, and hie teeth seemed to be knocked out; 
that he was all covered with dirt enc his face severed with 
bleed; that the witness stayed in the doctor's office but 

a fow mimates; thet there were other persons there as well 
as the driver of the automobile, none of vhom he imew; that 
he then left and the police patrol wee just coming; thet he 
did not know the driver of the automobile. The record dise 
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loses that when counae] for plaintify asked the witness 

if the driver of the machine that struck the boy and who 
went with the bey to the doctor's office said anything on 
the way over to the doctor's office, an abjection was made 
and sustained, and the witnesa not permitted to say. An 
exemination of the record here discloses thet counsel for 
plaintiff wae apparently endeavoring to show by the wite 
neas that when he and the driver of the amechine were taking 
the boy to the doctor's office, the driver told the witness 
hig namé, tut defendnt's counsel, objected te thie and the 
witness wae prevented from teatifying, ond while the quese 
tion is not urged here, we think the witnees should have 
been permitted to anewer, because the question ef the identity 
of the men was vital in the ones, ani we know of no better 
way of proving the identity of « person then by the person 
himself. It io certain that the evidence was competent. 

This witness further testified that when he left the dector's 
office, the driver of the car remained, The abetract of the 
record shows thet the witneas teatified that the driver of the 
ear left the doctor's office when the witness did, but this 
is not borne out by the recerd. Im the record it appears: 
*q. And then you went away, ¥r. Diarke? 4. Yes, fir." And 
on erossexamination: "Q. And at the time you left, the man 
that was driving the car, was still there? Ae Yes, Sire" 
Biarks wes the first witness called on the trial and during 
his examination in chief, counsel for plaintifs asked counsel 
for the defendant, if Klein wae in the courtroom, to which 
counsel replied that he wae not, and thereupon plaintiff's 
counsel asked when the defendant was expected to be in court, 
end defendant's counsel replied, in the afternoon. fhe wite 
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ness was then interrogated as to the appearance of the 
driver of the car, 


Jamee Needham, called by the plaintiff’ testified 
that he lived a short distance from the place of the secie 
dent; that he had left his home end wae on the easterly 
side of Linooln avenue, nesr the point where the boy wae 
etrueck; that he saw tro automobiles coming down Lincoln 
avenue at shout thirty to thirtyefive miles per heur. He 
then deseribed how the boy wae struck, ond that the aute- 
mobile after striking the boy wae turned sharply acrees 
Lincoln avenue; that it was just getting derk; that be did 
not know whether there were any lichts on the automobile or 
not; that he did not hear any horn; that he could see the 
automobile about = block away; that he did not know who the 
little boy was, but learned afteromrds; that the automobile 
struck the building on the eanterly side of Lincoln avenue 
end bounced beek on the eidewalk; thet the driver and ir. 
Diarks carried the injured bey from the pliner he was struck; 
that he sav the driver of the sutomobile at the time, but 
had net seen hin vines then, until a few days before the 
trial when he se poigted out to him by plaintiff's brother 
that he then recognized him; that Klein who was pointed out 
to him ws the sare man that drove the antomobils thet struck 
the boy. eedhem wee about 15 years old at the time of the 
accident. 


He Js Matheson, father of plaintiff, testified that 
about 6:46 P.M. he got home from bic dey's work and learned 
ef the acoident; that aboxt an hour afterwards an officer 
and three men came to his home; that one of the men gave him 
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& card with a printed name on it end else wrote an addie 
tional name on the card, and said that they were the parties 
that rum down the boy and they were partners in the machine;* 
that he had mislaid or lost the oard; that the names on the 
ecard were Klein ond fisenbaum or Kisendrath; that the three 
drove with him to the police atation where a peport we mite; 
that one of the young men had lost four fingers of the right 
handy that they drove to the Alexian Srothers Hospital where 
the injured boy had been taken by Kein and Kieenbeum; that 
he took the license mumber on the automobile. 


Hugh W. Matheson, & brother of the plaintiffg whe 
was about 18 years old at the time of the oteurrence, teatie 
fied thet when he got heme on the day in question «nd learned 
about the seeident he went to the ooter's office on Lincoln 
avenue looking for his brother, the =laintiff; that when he 
wet to the doctor's office, the defend nt Klein wae there; 
that he dia not know him personally, but bad seen him sround 
vowling alleys and in theneighborheed and that Elein's father 
had ea bu@iness on Lincoln avenue sbout treo blocks from where 
the witness And his family lived; thrt st that time the little 
boy was on the doctor’s table, but he win 20 severed with 
dirt and blood that he did not recognize him; that he then 
went baek home and later went out again leoking for his 
wrother, visiting different hoepitala; that later on in the 
evening, he went in a automobile with other parties to the 
Alexian Srothers’ Hospital where plaintiff wasy that sinee the 
occurrence he had seen Klein on numerous cecagions and thet 
a few days prior to the trial, the witness took Heedham te 
Kiein'’s place of business, for the purpose of heaving him 
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identify Klein; that he also took the number of Klein's 
automebile and the licenss number, 


Hyman Lieberwan, testified for the defendant that 
he conducted his business of cleener and dyer et Mo, 3044 
Lincoln avenue, which wos near the place in question; thet 
he did not see the accident, but learned of 1t; thet he saw 
the automobile after the occurrence stending om the sidewalk 
on the easterly side of Linevin avenue, but that it did not 
strike the building at that side. 


Williaa Marz testified ae te the position of 
the automobile after the aceident anid other aettera which are 
not of much iupertance. 


Mra. Hein was an oocurrenes witness end testified 
on behalf of the defendant that she Lived in the neighborhood 
and was crossing Lincoln svenue, walking from the oagterly 
to the westerly side, when she noticed the olaintiff coming 
out of the candy store and serose the street; that she heard 
a horn and noticed an automobile couing down Lincoln avenue, 
Sbout ten or twelve feet from the boy, who was near the 
vresterly side of the street; that the autenobile etruck the 
bey, and turned sharply to the left cide of Lincoln avenue, but 
did not hit the building; thet the autonebile wae geing at aa 
ordinary rate of speed about 22 miles per hour; thet she saw 
no other automobile at the time, Op erosseexsmination she 
testified that it wee not dark, tut that it wee duak, getting 
dark; that one could see m person etending about a bleck away 
at thet time; that she did not know the defendant Klein or 
hie family; that after the boy wee struck, the driver got out 
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of the automobile, picked up the boy and took him to the 
deoter; that some women came along ond asked the witness 

if she had seen the Sccurrencé., Gh wan then aakeds 

"Q. Well, how lomg did you remain there? A. Well, I 
remained there a fow minutes, and then thie party, I 
believe hia name is Kiein, the one that hit the boy”, On 
motion of defendant, thia wae stricken. She then testified 
that the driver of the oar shortly after be had taken the 
bey to the doctor's office returned and took her name; that 
ahe did not know him wmtil he told her who he was, end thon 
being eaked, what name he gave, defendant's counsel ebjected, 
and the objection wes sustained. The witness then teatified 
that the driver of the car, that etruck the bey, drove her 
home in his cnr. Une also deweribed the appearance of the 
driver, who, up to that time, had not appeared in court. 


The defendant Klein testified thet he ewned the 
oar in question at the time of the accident; that he wae in 
the jobbing phonograph business, at fo. F148 Lincoln avenue, 
which was a short distance from where the seeident occurred, 
and that at that nuaber his father conducted a lean bank er 
pawn shop; that the vitness first learned of the acebdent 
at hie father’s place of business by being inforsed of it by 
the defendent Albert Bisenbewm; that ot thet time there were 
present, Mr. Felman and Sid. Felman, the witnesseg’ father, 
mother and brother; thet upon being informed of the accident, 
the witness took his hat ond coat and rent out to the machine 
which was in front of the store, end there was an officer, 
the little boy that set with the accident, and another emall 
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boy in the machine, the latter being Roy Blanche; that Eisen= 
baum Grove the ear to the Alexian Bros. Hospital; that Sidney 
Felman, Roy Blanche and the officer went with them; that the 
boy wae given attention there, and then they dreve back to 
plaintiff's parent's home on Pauline street, where they saw 
the plaintiff's father and other neubere of the family and 
explained the sccident to them; thet they then drove with the 
father and brother to the police station to aake a report of 
the gocident; that efter making this report, they 211 dreve 
back to the hospital; that he inew Kisenbaum sad tried te 
losate him the night before he was testifying; that 2 year 
prior to the trial he tried to find him and wae told he wes 
in Texas, 


On cross examination he testified that he did not 
@o to the doctor's office on Lincoln avenue where the bey was 
taken immediately after the accident. He then gxve a physical 
deseription of the eppesrance of Eisenbaum and testified that 
this wae his first acpesrance in court; thet he did oot knew 
the case was coming up for triel until “yesterday*. 


Sidney Felaan, testified for the defendant that 
he ren a cigar store near the business place ef Klein's father; 
that he knew Zisenbawm; that he did not know plaintiff or his 
father at that time; that he was in Klein’, father's store 
when EZisenbaum came in and reported the secident; that he 
then went in the sutomebile, which was in front of the store, 
with Klein, Eisenbaum, the officer, 2 suall boy und the injured 


bey to the hospital. 


The police officer, Jacob Richter, testified for 
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the defendant that he had been a police office® 32 years; 
that he was called to the doctor’, office on November 3, 
1919, shortly after the aecident; that when he got there, 
the boy was in an sutomobile in front of the doctor's 
office, and thet Lisenbaum was in the mschine; that he 
went upstairs to the doctor's office and the doetor said 
that the boy had better be taken to a hospital; that he 
then went down with the chauffeur ond the Little boy ond 
drove te Klein's pawnshop where they picked up a man there 
and drove to the hospital; thet aftersards they drove back 
to the scene of the secident snd took Kiein and Eieenbeum to 
the police station; that he did not know Fisenbaum or Klein 
by name; that his memory wae not clear on the whole af fair, 


Roy Blanche, who was about thirteen years old at 
the time of the accident, testified that he lived in the 
neighborhood where the scoident occurred; that he did not 
eee the eceident, but heard of it and went there, where he 
enw the Little boy bleeding and that he picked the boy up 
put the boy in the automobile ond wee driven to the doctor's 
office on Lincoln avenue, where they stayed sbout ten minutes, 
and then went downstairs where he s¢t @ policeman and picked 
up two other men, Klein and Feltman, and all got in the oar 
and went to the hospital; that the man whe drove the automobile 
from the doctor's office to Klein's store was not Mein, 


Thie is substantielly all the evidence, except that 
ef the doctor's, on the extent of plaintiff's injury. 


We have set the widence out in considerable detail 
because the defendant strenuously contends that there sheuld 
have been a directed verdict at the close of all the evidenes, 
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Or that in any event, the verdict of the jury finding the 
defendant guilty, is ayzinst the manifest weight of the 
evidence, The jury were specifically instructed, that if 
they believed from theevidence, that Benjamin Kein wae not 
the driver of the sutenobile in question, then their vere 
diet should be for the defendant. 8 that the iasuey was 
equarely presented, Ye think 4% is not at all te be tonder 
ed at, in view of the evidence and in view ef the manner in 
which the oase was tried, that the jury found as they did, 
The defenient did not appear in court until all of the wite 
nesses of the plaintiff had testified and severel had been 
ealled in his own behalf, 20 that there were several rite 
nesses who could not testify concerning his identity. 

The explanation given by the defendant that he did net 

know the case was set for trial until the day before, is 
worthy of little or no credence. The case went to triel on 
the 20th and was not sonoluded until the Sard. Moreover, 
when plaintiff's witness Dierke and the defendant*s ritness 
Hein were asked concerning wheat the driver of the automobile 
said his name was, objection woe interposed by the defendant, 
It is perfectly clear from the record that the driver told 
lire, Hein thet bis neme was Klein and the evidence should 
have been admitted, but sore than this, there is aufficient 
evidence in the record to warrant the jury in finding thet 
Kleim was the driver of the oar, at least we would not be 
warranted in holding that their findimg is against the mani- 
fest weight of the evidence. They sow the witnessee on the 
stand and heard them testify, as dia the trisl judge. There 
was evidence tending to show that Klein immediately after the 
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accident assisted in taking the injured bey to the doctor's 
office; that he owned the eutomobile; and other evidence 

which need not be commended upon. If is sufficient to say 
that there is ample evidence to warrant the finding of the 


jury. 


@. The defendant further contends that the damages 
are exoessive, We have carefully considered all the evidence 
on thie phase of the conse and are likewise clearly of the 
opinion that the daumges are not excessive, The evidence 
shows that the boy waa atruck by the automobile, thrown 
violently to the ground and injured and rendered unconscious; 
thet he wes bleeding from the ears, south and nose; thet 
there was considerable blood on his person; that be wae 
taken to the hospital; thet several of his teeth were knocked 
out and the jaw bone injured and other evidence tendinte show 
that the injury ic more or legs of «= permanent character. 

We think that the am@unt, in view of the evidence exnnot 
be considered excessive. 


The judgment of the Cirsuit Seurt of Gook Oounty 
is affirmed, 


APPIAMED, 


THOMSON, J.AND TAYLOR, J. cOnOUR, 
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GUARANTY IRON & SYREL GUMPANY, 


& corporation, 
aT. kh eee 
Appellee, 2 ri 6 Le A. O oD 1 
APPRAL FROM 
¥s SUPERIGR COURT, 
COOK wouUlTY, 


THOMAS F. H. LEYDEN, ET AL 
Appellanta. 
Opinion filed December 24, 1924, 


Mi, PRESIOING JUSTIGE O'GORNOR delivered the opinion 
of the court, 


fe have this dey handed down an opinion in the case 
of the Guaranty Iron & Steel Company, 0 corporation, sppelles, 
ve. Thome F. i, Leyden, et al, appellants, My. 28875. In 
that oase J. A. Taggart was mad: a party defendant and he 
filed his anewer in the nature ef a orosa petition, seeking 
*& lien on the same premises for the amount due him for sere 
vices rendered as architect in the constraotion of the hotel. 


The record discloses that on Februafy 16, 1919, 

Taggart entered into a contract with Blackwood, then holder 
of the legal title to the property upon which the hotel ene 
to be constructed, whereby Taggart wee to perform the services 
of an architect an¢é for which he was to be vnid 5 percent 

of the total cost of the building; that the contract contained 
the following provision "The total cost is te be interpreted 
as the cost of the unterials and labor necessary to complete 
the work aa such cost would be, if materials were new, and 
all labor fully paid st current mrket prices when the rork 

die ordered." Aftervardg when the Blackwood Hotel Company 
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was incorporated and the property transferred to it, ae 
stated in the opinion filed in the other case, Taggart 

on the 5th of June, 1919, entered inte a contract with the 
Rotel Company, whereby he waa to render services as architect 
in the completion of the building and for which he was to 

be paid a cum Of 5 percent of the totul of the work. Taggart 
Gleimed im io addition to & pereent of the cost of the builde 
ing $500.00 for checking over subecontractors' sccounte end 
bills and which sum Parley on behalf of the hotel company 
agreed to paye 


The master found thet the total wet of the bullde 
ing computed in accordance with the provision ef the first 
contract made by Taggart wae 273,346.00; that Taggart wae 
entitled te 5 percent of thie or £13,667.30; that he head been 
paid $12,471.62, leaving « balance due him of (1195.58. The 
master further found that the claim of Taggert of $500.00 was 
not lienable. Opjections were flied by Taggart to the rte 
port, They were overruled and were ordered te stand as exe 
ceptions before the Chancellor. The chancellor found « 
the total cont of the building te be $290,807.04 and that 
Taggart was entitled to 5 percent of thet sum or $1734.95. 
His aiaim for $800.00 ae extras in chenking over the subecon@: 
tractors’ accounts, was disellowed end Tasgart hee ageigned 
orees errors on the disallowance of this iten. 


fhe hotel company contends that the total cost of 
the building upon which Taggart's commission shoul be come 
puted is 273,346.00. It is admitted thet the entire cost 
of the hotel is §280,607.04, and that the difference between 
the two sums is the asount of extra compensation claimed by 


oo gt of domeetenwnt yeescoee ale sew. ‘pats x0 a 
Pisa ‘ease sete eet at ata nian ade : 





“te 


two subecontractors. And it is argued that, although the 
extra compensation claimed bythe sub-contractor be allowd, 
yet no recovery can be had by Taggart on thie eum, because 
of the provision in the first contract made by Taggart. 

The contract after specifying that Taggart waa to receive as 
compensation 5 per cont of the cost of the building, provided 
that this was to be interpreted ee the coset of thelebor and 
waterial necessary to complete the work, if euch labor and 
material were paid for at “current market prices when the 
work is ordered.” This latter provision does not appear 

in the contract made by Taggart with the hotel company and 
under which he is seeking compensation here, it doee not 
appear that the cxtes o¢mpenontion claimed by the sube 
contractor was not based wpoen the current market prices »hen 
the work was ordered. We think upon « careful consideration 
of Taggart*s contract, he wes entitled te compensation on 
the entire coset of the building ae the deeree provided. 


The hotel company further contends thet Taggart 
failed to perform his contract in that he waa guilty of a 
breach thereof, which constituted a fraud in accepting the 
balconies which were of a thinner material than that celled © 
for in the contract. We have referred to this mntter in cone 
nection with the other opinion this Gay filed. The evidence 
shows that the balconies were not made of as thick material 
ae the contract required and that Tnggart had rejected it; 
that he afterwards took the question up wit} Farley, ae the 
representative of the hotel company, and it wae agreed that 
the baleonies were the best obtainable at that time and thet 
they should be accepted. ip these circumstances, we think 
it appears that Taggart was in no way to blame. 
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We are further of the opinion that the master in 
chanceryiproperly refused to allow Taggart a lien for the 
$500.00 for the services he rendered in checking over the 
subecontractors’ accounts and bille, These wore rendered 
after the building had been completed and were oleriesl in 
their nature, and werenot strictly the services of an arahie 
teot for which alone the statute gives him a Lien. 


The decrees of the Gyperior Court of Cook County 
is affirmed, 


AFFIRMED. 


THOMSON, J, AKO TAYLOR, J. comoUR. 
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WILDIAH J. FALIGEH, ef a) oan ee | go 
’ Appellants = ee ace SC eee y 1 
Appeal from 
it Cireult Court 
Cook County. 


ANNA SCHULTZ, 
| Appellees. 
pinion filed December 24, 1924, 
MR. PRESIDING JUSTICE O'CONNOR delivered the opinion 
of the court. 

| Om Fobruery 3, 1928, Fillism J. Kalish filed his bili 
| te fereslose & trust deed in the nature of & mortgage given 
by Anna Sermits te sesure her note for $8,000.00, due two yeary 
aiter date. Howard H. Hanks, the trustee named in the trust 
| @eed was alec named a party defendant. The bili alleged that 
the trust deed, principal note ani four coupem motes vere @ex~ 
ecuted by Anna Sehults om the 135th of July, 1920, and that te 
pecure the payment of the $3,000.00 in interest, Anna Solvd te 
fonveyed & certain let in Chicage to Hanks 45 truatea. 

Anna Soimits flied her answer to the bill wherein she 
Genied that che sae indebted to Kalish in the sum of $2,000.09 
er te any other percsen, The ansver thea cet wp thet she had 
executed the principal and interest notes anc trust deed under 


















eoersion ef the officers of the Gravferd State Savings Bonk; 

that for someting prier te the execution ef the truet dead ond 

» ter Son whe wae then ninetesn years of age, a9 owployed 
Me a teller by the bank at « salary of $65.00 per month; that on 
y 13, 19280, the cashier of the bamk same te her home and 
wired for her son, stating thet the bank had mixeed a $1300.00 
it; thet she advie@d him that she did aot knew anything 
bout the satter and that the son was net home; thereupon the 
er left, sat on the svening of the same day the eaehier 


ieG her up on the telephone end asked her te come to the 
St eight o'clock that evening te attend 4 seeting ef the 
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effioisle of the bank; that «he did se requested and wao there 
edviced by the bank officials that the defendant sen bad tazen 
fwem $1800.00 to $1600.00 of the bank's seney and seked ber 
what she wae going te do about it; that che seid whe did aot 
know, and then wont home. The snewexr further sete w thet on 
the fellewing Monday, July Lath, avout nine o'clock she wae 
again S®lled wp on the telephone by the bank, raguanting her 
t® Some at once, that She again went te the bank and sao there 
informed by the president and cashier of the bank that her son'« 
aGoount wae short tore than $8,000.00, ond stated to har that 
UNLets she settled the shortage, they vould pub her oon in the 
penitentiary; thet «he thereupon intermed the officlale of the 
bank that she had no ready money, but bad tem eertgage senda 
















megregating $700.00 and some pereenal praperty, and the offieiaia 
‘@dvised her that if she: seid turn over her personal property 
Sud give @ mortgage upon her real estate for $4,900.00, they 
would not put her son im Jadl; thet ohe gave the $700.00 wort 
“@4ge bonds, on Flgin moter oar valued at £1600.00 ond some 
jevelry worth $75.05; and then went wwith an official ef the bunk 
te her ssfety deposit box te obtsin papere to propare & mertgage; 
thst Tuesday evening July loth sheut eight ctolesk, she aygsia 
went te the bank and the officisala again informed her that uniess 
 ahe sxeouted the xertgage, the «ould bave the son arrested and 
sent to jaid. She further textified that one thereupon exeouted 
sortgage end notes 5; that she wae then informed that the 
jon'® shortage wae over #6,000.00. On June J4th, i982 she filed 
erevsbili, setting up substantially the seme fasts as these 
‘mH her Answer and praying that the trust deed and metas be den 
Livered up and Gan@elieds; that the sutemebile, jeweiry and $7O6..06 
3 @ bonds ve returned te hes. The president ang saahier, 
individwals and aa officers of the bank, the bank and Faiiek 
made defendants te the ¢rossbill. 

After toe dasues were ade wp the eather was referred 
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which he agcordingly did. He fownd that the sele and only 
reason prompting Anna Schulta to turn ever the $700.00 mortgage 
bonds and the mortgage on her property for $4,000.00 saw her 
belief and understanding, that by so deing, her soni would not 
be prosecuted for embeaslewent, and therefore, the consideration 
for the mortgage bonds and $4,000.00 mortgage was illegal and 
that Anna Schultz had established these facts beyond a reasonable 
doubt, He further found that in regard te the automobile and 
jewelry, that they belonged to the son and the master resommend- 
e@ that they be retained by the bank, but that the $700.00 mort- 
gage bonds be delivered up to Anna Schultz and the trust dead 
and notes cancelled. 

Objections te the repert vere filed by the cross 
@efendants and substantially a1] of them were overruled. They 
were ordered to stand a9 exceptions before the chancellor, where 
they were again overruled. The master's report wae confirmed 
and & decree entered awarding Anna Schultz, the defendant, and 
Gross complainant the relief recemmended by the matter. The 


@Frese bill defendants being dissatisfied, prosecute this appeal, 
The ¢Vidence discloses that Anna Schultz delivered the 









$700.00 mortgage bonds and the $2,000.00 mertgage on her pre- 
perty substantially as alleged by her in her anawer to the bill 
of complaint and which we have above set forth. Upon careful 
@onsideration of #11 the evidence in the recerd, xe are clearly 
of the opinion thet the exeoution and delivery of all the notes 
and the trust deed was brought about by duress, i. ¢. under the 


©. In these circumstances, a court of equity will grant 


| ef even throvgh no promises of imaunity wae made by any of 
“the defendants te the oressbill. Kronmeyer v. Buck, 258 Ili. 


Complaint is alse made that the deeree is erroneous 
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in compelling Howerd H. Hanks and Albert Sedlecek to return te 
Anna Schultz the cross compisineat the $700.00 mortgage bonds 
when the evidence Giscloves that they acted only ae agenta of 
the bank, and further in granting relief against the complainent 
and crese defendant, Falish, in requiring the bank,Hanks and 
Sedlscek to return the $700.00 mortgage bonds when the evidence 
Giscloses that pricr te the institution of the suit, the bank 
had dispesed of them and they were held and orned by Kalish, 
the Complainant and cress defendant, and further when the 
evidence shows that the note for the $300.00 had been paid te 
Kalish. The provision cf the decree in question ae aa follows: 
"It 1» further ordered, adjudged, and decreed, that 
the defendant and crose complainant, Anna Setults, is 
entitled within ten (10) days from date hereof, to the 
return of the $209.00 and $500.00 mortgage bonds, and 
that the cros# defendant, Crawford State Savings Bank, 
Howard H. Hanks, and Albert Sedlucak, or any one of 
them, shall each of them be required to return, deliver 
and set ever unto the cross complainant and defendant, 
ony mortgage bends within the ten day period as afore- 
aaid. 
While that part of the decree wight not be considered 


Strictly in accordance with the evidence in the record, yet ve 


think it should be construed liberally in view of aii the cire 
Stances. Of course, the *200.00 bend having been collected, 

pisintiif Will be entitled only te the money. The bank having 
Sbtained these twe mortgage bonds aggregating 8700.00, upon an 











Sllegal consideration, and they having dispesed of then, it is 

Be hardship to require then to restore the benda or the face 
“Walue of them to Anna Sebultz. 

Upon & careful consideration of the entire record before 
4 8, “¢ are of the opinion that the decree of the Superior Court 
i! f Cock County sust be affirmed. 

AFPIRMED. 

? ‘YLOR, J. AND THOMSON, J. CoNCUR. 
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APPEAL FROM 


Ve MUNICIPAL COURT 


OF ONIGAGG, 
W. J. VANEK, ET AL, 


Appellante,. ; 


Opinidn filed December 24, 1924, 


MR. PRESIGING JUSTICE O*CORWOR delivered the 
Opinion of the court. 


Plaintiffs drought suit ageinet #. J, Vanek, 
Stanley Kubasiewies and Vanek Stanley Go., a sorporation, 
to recover 2500.00, claimed to have been made ae a depoait 
by plaintiffs to the defendants under the terms of a lease 
te secure the payments of eertain rente. fhere was a ver= 
diet and judgment in plaintiff's favor for the amount of their 
Gleinm against the tro individuel defendants, the suit having 
been dismissed as to the defend=nt corporation on sxotion of 


the plaintiffa. 


There is considerable confusion and unerrtsinty 
in the record, wut frow a careful consideration of 211 the 
record, we think 1+ appeara that on the 24th of Jonuary, 192%, 
plaintiffs rented from the defendante certain premises located 
at So. 4548 South Ashland avenue to be oooupied by plaintifie 
as @ hardware and paint store, A written lease of that dete 
was exeouted. Im that lease the isndiord ie mentioned as 
Vaneke Stanley & Go., ® corporation, and plaintiffs as tenante. 
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fhe lense, however, in signed by the tee plaintiffs and 

the two individual defendants. By the terns of it, the 
premises were deuieed from the lat day of February, 1922 
vatil the 30th day of April, 1926, at a rental of $6,000.00, 
$400.00 upon the execution of the lease, $100.00 upon the 
first day of Pebruary, 1927, and on the first of each wonth 
thereafter, to and including the month of Decenber, 1972, 

and after that date at $125.00 per month, peyable upon the 
first day of each month and every month to and ineluding 
Deceuber, 1825. After the exeqution of the lease, plaintiffs 
took poss¢esiom and conducted the atere therein until about 
the 18th of August, 1923, when thers wae a fire, which the 
evidence of plaintiffs tended to show so dagaged the premises 
as t® render thew untenantable, and after slnintifis had 
negotiated with the defendants for sometime in an endeavor to 
have the latter repair the dammgesdone to the premises se that 
Plaintiffs might continue their business ond the defendants 
had failed to make any repeire, plaintiffs vaented the premises 
and brought this suit to recover the $560.00. 


Both plaintiffs testified ahé4 their evidence tende te 
sjow that at the timethe lease wag exeouted, Januory 34 , 1925, 
they paid the two individual defendants (500.00 and at that tive 
obtained tym receipts, The reeeipte are in the record, each 
a@ated Januery 34, 1922, One acknerledged reecipt from plaine 
4iffe of $460.00 “being the amount due this date on lease beare 
ing even date herewith, executed by said Spellens & Golden and 
Stanley Vanek Co. $400.00." ‘The other receipt states that the 
$166.00 is “payment of rent for the month of Decenber, on. 
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under lesee bearing even date herewith exeouted by the 

guid Spellens & Golden and Gtanley-Vanek & Co., $100.00", 
Rach of these receipts in the record appesra to be signed 
by Stanley Vanek and Stanley Kubasiews. These reevlpte are 
net sbetracted, but defendonts have supplied thie omissien 
in their brief end the recetots ag there supplied appear 

to be signed "Stanley Vanek & Oo., Henley Kubasiewor.” 
Defendants in theiy reply brief aay that since the filling 
ef the record and the abetraots end briefe in this court, 
the two receipts Gave been altered ae rill avpear woon the 
rending of their brief, This is s mevel way of ahowing thet 
the record hag been tempered vith. We must, however, rely 
upon the record ag filed, unless something sore appears than 
taking what counsel oleime to be the reevipte ae shown in 
their briefs. Fiaintiffs evidences further tends to show 
that on August 18, 1922, = fire occurred, so dammging the 
oremisers as to render it untenanteble thet they tesk the 
matter up with the defentmte, with « view te having the 
latter repair the building, snd thet at firet the defendants 
said they would do eo, but later? on refused to make any tree 
paixa, but teld plaintiffs they oovld vacate the prewices 
and that the defendents wotlid pay beck to plaintiffs the 
$500.00; that they acted upon this, Vacated the premises, 
demanded the money, but the demand was refused. 


Stanley Kabasiewes wes the sole witness for the 
defendants. He gave testimony to the effect that the damages 
done to the premises by the fire were but slight, and thet 
afterwards the owner of the pfemises repaired the damages. fie 
denied that defendante teld plaintiffs they could vacate 





Bit Ne betipene, CA ieee sob mye yanew 
Me 908 Pes a donee ogee, ile f 
ees fue il manent: ovones ae ah. wes 
















fat oe meee sae? yet “onbe o na ah 
ae ts ae iF ak akeise pent, ata Ky ae eicdewaes 
ae oe wre iin gm beat Sd 2 i anette : 








ole 


the premises and they would be given back their money. ering 
the course of the trial counsel for the defendent wae appare 
ently endeavoring to prolong the oase more then one hour, eo 
as to have the case stricken from the short cause calendar, 
and made tumerousg objections to thie effect, all of which were 
overruled, and a great part of his cress examination of the 
Plaintiffs had no benring woon the issue, and other parte 
of the @xamination were apperentiy of a trivial charseter, 
If, as the defendents contend, the owners of the property 
actually repeired the building after the fire and the deme 
age was but slight, this ought to beve been @ simple matter 
to show, but no effort appeare to have been mad? to bring 
the owner of the property or other vitnesces into court. 
Under the evidence in the record, we are cleariy of the 
opinion that the verdict of the jury, finding in plaintiffs' 
favor, wac the only one that could heave reagonably been 
expected. The defendsnts contend thet the court inproperiy 
admitted in evidence over their objection, photographs teken 
of the premises after the fire without a proper foundation 
having been Jaid, ‘fhe evidenes, shows, however, that the 
witnesses whe testified, sav the photographer take the 
pictures and on the trial they testified that the pictures 
were & cerrect representation of the condition after the 
fire. A further contention is made that the lease in quege 
tion wes made by the corporation and net by the individual 
defendants, The leasé shows on its face thst it was signed 
by the individual end,therefere, wae not the eorporation’s Lease. 
The judgment of the Mynicipal Court of Chica ge is 


iki AFFIRMED. 
THOMSON, J. AND TAYLOR, J, CONCUR, 
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Roar ‘MARROW, 
| hrpotne Appeal from 
<A Superior Court 
vee ;' 
sins bon Sook County. 


FRED ALLEN AUTONORILE strPLy 
Penh 936.1.A4..631 


Opinion filed December 24, 1924, 


} UR. PRESIDING JUSTION O°CONROR delivered the opinion 

of the sours, 

. ~  Pladnti?t brought suit against the defendant te re~ 

“eoVer damages for personal injuries claimed to have bean owo- 

tained by her by being etruck by Bn automobile which was driven 

‘by Ghe of Wefendant’s servants. There wac a verdiet and @ judge 

mentiiant in plaintirtts fover fer # UNSOY.00"Shl! the! Aetehatat 

‘eppeals. 

The retord Sieclouge that shertly after noon on Decomver 
; m vig pieintiff and ancther women sere walking eect on the 

| porte @idewalk of Adaws Street, on eset ond west street, in 

| @hioag » ah ee they were crossing Franklin Street, 6 north | 

d — stweet, she wae wtruck by an outomebile warmeed te 


The defendant contends that the evidenge discleses 
et plaintiff wae not in the exercise of due cars und caution 
| for her own eatety ond vhat it further die closes that the de 
| fendant was guilty of no negligence. The evidenve tends te show 
| | At at the time in question the weather w ae Clear snd the 

| streets and widewalks dry; ‘that pleintiff oni another woman, 

| @ were eiployed on Adase Street, & short distance wrest of 
nklin Street, left their plese of axployment &t the noon hour 
i progeeded to KELK satt on the north seidewalk of Adame 
Feet; ‘that a they Jame to Franklin Street, the north and 
uth traffie in that stSect «ae stopped eo ae to permit the 
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wanton’ weight of the evidence. In these circumstances we 
ery onasentet, under the law in disturbing the judgeent. The 
defendant's argument seene te be $hOt when the pelieemen gave 
the s@ignal for the north and south traffier te proceed, the 
Geiver of the autonebiie wae authorised to drive hie car south 
*t once. Of goures, thie arguaent ia unsound. Then the eignal 
wae given, the women were almost, if net lmmediately, in front 
of the outemobile. They vere abent 18 feet from the west curb 
of Franklin Street, and while the signal waa notice to the 
G@river to proceed & outh, yet Be could mot de a6 without re- 
Gerd to the sights of the people whe wexe right£uliy in the 
etreet. The moat that oun be said ia that the record disobeses 
@ state of facte that warkanted the subsission of the questions 
te the jury. No complaint le made that the jury wore not prom 
perly instructed, and therefore, it foliowa that the judgment 
eught aot be disturbed, @inve «9 are unable te see that their 
| finding i# against the manifest esight of the evidence. 
| ae Tie defendant further sentends that the daarnges 
| Qwarded are excessive, and in vuppert of this cites three caseo, 
the latest deagision of three being femiered by thia goust, in 
the cases of The Faix v. Sinmee) §6 121. App. 815, “hich waa soont 
thirty years age. Ye have repestediy heid in asny recent Gases 
thas on the question of the agount of the damages, the seelier 
| @ecivions of thia state are of Little aneietancs, because of the 
‘fact that the woney vaive of Life and health haw been appreeiat- 
ing and the ;urobasing power of money depreeieting auring fe- 













‘Sent yours, Poech v. Chisage Rolilweys Co., ZBL Tide Appe %4i- 
The svicenve dissioses that the automobile struck plaintiif, 


Sn examination. He feund her right knee svollen end tae 
p om the right aside of har head «ae torn; that her inft side 
bruised; that ber ankle esa swollen and abo wae send-sonscicus 
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ond hysterical; that on the neat morning the physiolan wade 
& wore thorough examination and found that the sixth oad 
seventh ribo on her right side vere fraetured, that the right 
hip and knee were injured; that ahe wae in the hoepited nine 
of ten dsye and then want home where she s8e ebliged te etay 
about six veekw before being able te roturn to her employment. 
The dootor further testified that the exterler lateral liga- 
went s40 torn and when the knee wae woved the bone mips the 
digament and pain result». The triad teek place shout & yoar 
and & half after tha injury and the deater teatified that he 
had exawined har abint four or five monthw before the trial, 
that plaintiff’ semplained thet if she teek & deep breath, 15 
@@used her pein, which he attributed te troweatic pleuriay; 
thet the end of the vie «hich wae feraetured pushed 56 els 
 $hrough the piueraj that he then examined plaintifz's knee 
enn, found “orepite wae still there, indicating that it hae 
“Rotheaied, and that it is permunent, whieh «i)i have a’ tend- 
; enecy to weaken the leg ond effeet hor ability te walk and 
work"; that be geneidared her injuries vere pexaanent. 

| Prom & censideration of #11 the evidence on thie 
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| phaoe of the ace, ve are of the opinion, that «e would not 
be warranted in disturbing the judgment on the ground that 
the diengee avagded “ere excensive. 

The judguent of the Superior Court of Gook County 
) de aff imned, 

| ATFIREPD. 


| TAYLOR, J. AND THOMSON, J. CONCUR. 
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Appel lees, 
APPEAL FROM 
Ve WUNIGIPAL GoURT 
DONALD I. GRAMAM, OF ii cace, 
Appellant. 
Opinion filed December 24,1924, 


MR. PRESIDING JUSTICE O° GONHOR delivered the 
opinion of the court. 


Plaintiffs brought an action of forcible detainer 
against the defendont te recover pogsesaion of an apartment 
in a building owned by plaintiffs and oecupled by the defend- 
ant ae a tenant. There was an instructed verdict for the 
plaintiffs at the close of the case. Judgment wae entered 
on the verdict and the defendant appeals, 


The record discloses that defendant had occupied 
the apertsent in question for a number of yeare an a tenant. 
Whother be was under a written or oral lease or when it began 
and terminuted, doce notedefinitely appear, but it seens to be 
conceded by both parties that defendant's leasing of the 
apartment expired on May 1, 1925. Sometine during the month 
of May, 1923, pleintiffe purchased the premises apparently 
from the formerlandiord and on June 2, a plaintiffs contend, 
or June 18, 1923, as defendant testified, a written decunest, 
being the ordinary lease used in such cases, waa executed by 
the parties. This document or lease ie dated June 2, 1923, 
and by itetteras plaintiffs purport to demise to the defends 
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ant the apartwent in question from the first day of May, 
1923, until the 30th day of September, 1923, at 975.00 per 
gonth, payable monthly in advance. It contained a provise 
ion to the effect that the lease would terminate seotember 
30, 1935, provided sixty daye written notice were given by 
either party of such intention, but if such notice were not 
given by either party, the lease should continue from year 
to year until terminated by @ Like notice in some ensuing 
year; that plaintiffs wight terminate the lease by giving 
such notice, “by malling said notice te the within premises 
addressed to said lessee," 


The evideneé disoloses that on July 24, 1923, 
plaintiffa sent « letter by registered wall, addressed 
to the defendant at his residence im the apartsent build 
ing, notifying him, purawant to the temas of the lease unde? 
which he was oecupging the apartuent, of their intention te 
terminate the lease on September 36, 1925, The evidence 
further shows thet defendent wae out of the city at the time 
the Letter wae sent, and that it was delivered to his office 
in the downtown district. A young lady who was enployed by 
other persone in the same suitewas that ocoupied by the 
defencant, receipted for the letter, although she testified she 
had no authority to do #0; thet she delivered it te the 
defendant on August 4th, when he returned. The defendant 
gave testimony to the effect thet at the time the lease 
or document was exeouted by the parties, it rae expregely 
understood and agreed that it should not become a binding 
lease or contract unless plaintiffs sold the premises withe 


in the term of the lease, Upon objection the trial court 
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held thie evidence inadmissible as tending to vary the 
temas of the written document and obnoxious to the parol 
evidence rule, The defendant wleo offered in evidence a 
letter, dated Ogtuber Ist, written by him te plaintiff 
Miller, in which it wae ateated that he enclosed hig check 
for $75.%, in payment of the October rent for the aparte 
ment; that he enclosed the check ani mailed $4 to the plaine 
tiff and that he had not reesived the cheok beck. 


The efendant in his opening brief contends that the 
judg ent should be reversed, becsuse the evidence discleces 
that he had paid the rent for the month of Cetober, and there~ 
fore, the sult wold not Lie sinee it ws instituted on det 
ober #, 1923. This is the sole point made im the opening 
brief and under rule 19 of this court, we might disregard 
any other pointe made by the defendent, were it not fer the 
fact thet the judguent must be reversed because defendant hed 
shown prima facie, that he had paid the Cotober rent and 
therefore, the plaintiffs could not recever, 


Be think the evidence offered on behalf of the 
defeniant to the effect that the Lease wae delivered to plein-e 
tiff conditiogally,- thet it waa not to become a binding contrac 
unlegs plaintiffs sold the premises, wae admiagible., Horthe 

at Gongol ida ted ne Goe ¥. Sloan, Appellate Court, 
First Distriot, Mo, 28063; Jorden v. Dsvis, #§ al, 1°98 Ml. 
$36; Kilooin v._Ortell, 302 111. 531; Bel} v. Melomeld, 308 
Til. 329. hie evidence did not violate the parole evidence 
Tule, but tended to show that the delivery ef the lease to 
plaintiff was upon a condition and that 1% was not te become 
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operative until the condition had been complied with. 


For errors indionted, the judyment of the Buni cipal 
Gourt of Chiongo io reversed end the cause remanded, 


REVERBEO AND ACMANDER. 


THOMSON, J. ANo TAYLOR, J. CONOUR. 




















sition bekiqnen mond bat welttnnes ett Litew ewhterega 














y ‘ 


f Sue 





dt Fe 
De iat hone Do ale 











ju, 


oi gchikcok git? iy 
ate cy aur see Ps 





car 
is AP 





iuaie 





pa MIM yee 





os 





nak 


2 ‘s) st 0 A ® vw 3 pe 
ANTONTO Nei TEFAR, | 
Appellee, APP RAL FROW 
Va. SUP ee low GouURT 
ADSOCIATED FRUIT COMPARY, COOK SOUNTY, 


a. Corporation, 
appeliont, 


Opinion filed December 24,1924, 


BR, JUSTIGE TAYLON delivered the ocinion of the 
court, 

Om the soraing of Ooteber 18, 1920, the plaintiff, 
antonio Settefano, bought from the defendsnt, the Aseoniated 
Fruit Cempany, « car of graner which vere on route botreen 
Petaluma, California and Chiesgo, and raid therefor #2,166,15, 
ana reesived at thet tine from the defendant s seles amqmoran- 
dum which recited the date of the sake ag Oetober 18, 1970; 
the date of shipment from the shiwoing point tn californis 
Ge Qetober S, 1930; the quantity of grapes; that they 
wers £.0.0. shipsing point, and the orice. I4, slao, son 
tained the words; "Terma; Cash, ‘ecertunce in fronait.*® It 
wae etamped as paid Setober 15, 1920, 

The ear of grapes arrived in the yerde of the Santa 
fa Reilrosad in Chicago on OCetober 26, 1920, On exemination 
they vere found to be in very bad condition. On the next dy 
the plaintiff notified the defendant im writing thet, owing 
to the gonditien of the grapes and as they vere ordered on 
the repreeentation that they would arrive in Chicago on 
October 19, but 414 act arrive until October 35, he rescinded 
the purchase and would dispoce of the grapes for the benefit 
of the defendant at the best price he eovld obtain in the 
market, and pay the defendent for what he received ond charge 
it with the difference, the amount he received and the price 
he paid for the cranes, together with freight oharger and 
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all expense of handling. On October 3%), 1990, the defendent 
wrote te the visintiff stating that it aid not represent 
the car other than ae represented in the plaintiff's invoice; 
that it did not state at *what time or dete this car would 
arrive Chicago, se when we sell crapper f.0.d. for cach ve 
de® not guarantee the tine of arrivel or the condition in 
which same will be when they strive destination.” ‘the 
plaintiff sold the earlead of grepes for $769.72. On January 
14, 1921, he brought cult ageainet the defendant fer the 
difference between whet he had paid out and what he had 
Fecelved, and obtained a verdict and judgeont egeinet the 
defendant in the eum of $1600.60. This apreal is therefrom 

It ie important to determine whet the contract that 
wae made octuslly was. The claintiff undertook to show by evi- 
dence that the defencent had made matericl misrecresentstions 
of fact as to the date of shipment, the time of srrival and 
the quality of the grapes, and that he, the vlaintiff, relied 
upon them, and that az the grapes vere bad then they finally 
arrived and that at the first opportunity te inenect them, 
he rightfully reseinded the asle, Tye defendant claimed 
that they were bourht en route, “ae ia,” end thet no such 
wiereprecentations were made thet vere material and thet 
there could be no tresciseion, 

The plaintiff, DeStefano, testified thet he had been 
in the grape business for five years, and on Gotober 18, 1930, 
had & Gonversation with Gourley, from whom he hz4 bought a 
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nusber of core of grapes before; thot he oalied ot the office 
about nine or ten o'oleck in the morning, and osked his if 
he had any care of grapes to #¢21; thet Gourley told him he 
had; that Gourley had a lot of notices on the teble; that 
the witness esid, "211 right, pick out two or three eurs,* 
that he gould teke one; that Gourley then did #0; that the 
witnese seid, “tM you think if #411 be dry packing?* that 
the defendant said, "Yes, I have a nice ehivment doen there; 
they send a lot of good stuff here that ig 211 right, thet 
is, a shipment of eraper from Galifornia dry paeking;* thet 
the witness #sid, "11 right;* that he further eaid that he 
would take three care; thet he got the arrival of the 
Oataj; one oar shipred out on the 8th, one on the Sth, and one 
on the loth of Getober from California; thet the tre care 
shipped on the 9th and loth arrived before the esr that was 
shipped on the Sth, 
That the next day he skked Gourley if the cor 

had cowe, and he eeid, “Yee, it will be hers any einute;* 
that in the afternson Gourley told him the some thing; thet 
when he went te the office originally, Geurley teld him the 
oar wae shipred on the Sth; that it *eoul4d arrive the next 
worning; thet he asked Gourley if the oar vse dry racking 
end in good condition, and Gourley anerered, *Yes, 1 get a 
good shipment down there. The Gar will be in geod sonditien,*® 
"11 right, you will heve a good oar of graves." I hove a lot 
of care before and have no blame on hie. He is 2 good cat, I 
have nothing to esy before," hen the court aeked the witness, 

"Mid you tell his that you would take his word?" the ritness 


anevered, "I believe what you say, beeauce If the ear in dry 
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packing, I take the car.” He further testified thot he paid 
$2,155,15 that day; that he saved the memorandum, and that 
4% was stamped “paid,” but that be did not cet « bill of 
lading for the oar; that on the 19th he talked with the 
mn whe wae working there for the Asweciation, and xnked 
bim about the car, and that that mom suid, *It is in any 
minute in the yard;" thet twice that day the mon seid the seme 
thing; that on the 20th he talked with the cxme mom thet 
took care of the care; that he osked hiw if the Car wae in; 
that the man then said, "+ « < the eer mot be yosterday 
over there, “hat ie the wetter wp bere;* thet he went thers 
again on the 30th; that the man ssid, “fell, the ear wae 
shipped on the 12th;" that the witness ecid, "*hat's the 
matter, you sid the eur wae shipped on the 6th, end now 
the oor is shipred on the 12thj*thet he went there on the 
| Bist, 82nd, 83rd and 25th, and telked with the come man 
that took care of the cara; that on ouch dey he eaid the 
OaF Wae in the yard; that he then went to the Santa te 
Yarde the morning of the 26th, and when the car war opened 
| At etink and wes dry and rotten, worms, the whole of the car 
f Was not good"; thet he then went back on the %6th and 
talked to G,urley, and told him to send somebody te see how 
the grapes looked; that he 44d not want the car, and sfter 
he had beon out to gee the car agzin, he went to Geurler, 
end the latter ssid, "Sething doing; ain't no uece coming 
here. Now it is your carj;" that he thea went to his laryer, 
‘who prepared «a notice whioh he teak the next dey and delivere + 
at the office of the defentent, reesindinge the surchase; thet 
thet day, October 29, he paid $657.09 for freight; ‘thet he 
“subsequently sold the grapes for $769.72, 
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On Gross ¢xomination, he testified that he knew the cars 
that he wee talking to Gourley sbout on the firet duy hed alreedy 
been Ghipped; thst he did not know whether Gourley had ever seen 
the gfapes or mot, or whether the defendent had raived erenes 
themselves oF not; that he knew thet the defendant boucht cranes 
after they were shipped; and that he did hot know thet the ear 
he boucht wae somewhere between California and Chicage «at the 
time he bought it; thet it does not teke more than nine doye 
fer a car to eoxe from Californie to Chicago; that he, himerlf, 
ata not knoe where the cer was; that he took QGourley's word; 
“thet he did not know whether the ear had been shipsed or not; 
‘thst he knew that it wae eimely Gourley’s eetimate as te shen 
“the @a¥r vould arrive; that he had received invoices for crepes 

















‘from the defendant en route on terms other then se¢epiance 
" transit; thet thet was twe or three years ago; that when 
“@ Gar is shipped ary packing it arrives in Chieng® in good con 
i ition, if it takes from 15 te 23 days; that the man who takes 
| @ of the cers said the oars world be in good Gondition when 
arrived, end told hie the esr had been shiposd on Geteber 8; 
\ t he alwsye bought oars that were en route; thet the inveice 
” th the terme of sole alvsys contsaiced the words, *seceotance 
in trensit;" thet he bought them while in tr=neit; that they 
give the inveice shoving when the cer wae shipped; that 
asked when the car was shipped; thet be knows the wearing 
the words, "\eceptance in traneit;* thst it geang acceptance 
om route; that there were 916 luge, or boxes, in the 

% 
The vitnesc, Megeio, in the business of buying and selling 
apes, testified that he was at the offices of the def-nient on 
, . er 18; thet he saw Gourley and the maneger, end the plaintirf 
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thers, and heard a conversation between Gourley and the plaintiff; 
thet the plaintiff eaid to Gourley, "1 went a cer of erapes, got 
to be close to Ghicago;* thet Gourley ssid, "Yes, we got one 
Gar going to be on the track tomorrow;"” that the plaintiff aaid, 
"All right, I take that;* that Geurley wanted the slsintiff to 
pay for the whole car, because, af he anid, the eat wae soiling 
to be on the track in the sorning, and the plaintiff acid, “Are 
you sure that that car is going to be on the track toeerrer?’ 
that Gourley eoid, *““ure, going to be on the treeck tomerros;* 
that the plaintiff ssid, “You know what kind of condition that 
gFapes going to be?* that Gourley said, **e got » ood shipper 
in Selifornia, so they will be good stuff coming in bere;* thet 
he, the witness, seid to the plaintiff, **s long «a the agar is 
going to be on the track tomorrow, go abead, vey full," which 
he did. 

after putting in further testimony 2s to the bed con 
dition of the grapes, the picintiff reeted, 

The witness Gourley for the defendent, testified that 
he was formerly connected with the defendant for about two years, 
in the capacity of galeaman and selesmansger; that he reealled 
nothing of the conversetion vith the plaintiff fist crier te the 
writing up of the seles merorandum, but the generel sales cone 
versation *that would take place in the purchase of = cor of 
Sfape.* He further testified that he asid nothing shout the 
gtapes arriving in Ghicage on Octeber 19; that he sould not 
tell exactly, but the defendant probsbly bought the groper in 
queetion within three or four days of the sale to the sleintiff; 
thet they vere bought from Friedman & Mendel, end that the latter 
Dought them from the Sek Company; that during the esle te the 
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plaintiff, he did not “errant these grapes to be merchantable 
when they arrived here in Ghiengo, and that he did not say 
anything with reference to Getober 19, or any date thet they 
would arrive in Chicage; that the defendant sold % or 40 cure 
a dey, and that each wae represented by « card, sé that the 
purchasers looked them over amd picked out the care they 
wanted to buy; that the purchasers sare chiefly Itelicns, ond 
the Gants reptevent oere en Toute; thet there way be helf = doven 
@tace buyers there at the same time; that they take the onrde, 
which have a asle price on them, and look them over «nd cick out 
what they wish; that the cerde tell them whet i¢ will cost thes 
a lug; that when they cet one which they consider averare weight, 
they dicker for the purchase of thst ost of eranec; thet ae to the 
Car in question, the plaintiff took the eurd and looked at it, 
and then told him that he would purchase 1t; thet he aid not 
| Make any etateoment to hie sz to the wercheantability of thess 
| @&epes when they arrived in Chigezo; nor did he tell bin thst 
the ear of grepes vovld arrive in Ghicage on Getober 18; that 
the wales memorchdum was mase out within ten minutes after 
the negotiations with sleaintiff, on Cetebar 16, and riven te 
him before he left the effies; thet he never eee the vord 
*paid® on the invoice before; that he doee not recall hevring 
| any conversstion with the plaintiff between October 18 and 26; 
that he does not veesll any conversation with the plaintiff after 
‘ the gor arrived, but doce regall the service cf the notice of 
" resetseton; that after thet notice, the defendant wrete the 
“plaintiff a letter on Oetober 39, 1920, in which the defendant 
gtated thet it did not guarantee the arrival or condition, or 
make any representatione other than these exprested in the 
















dn 
elvetasivies od of wetotn soot ewer ben f80 ed , YE 
ee tom Bib ed take Som. yamensed nd ered hove eos neatly 
oo ee “gif anaiteg fe pine V0 oe y 
“wea abo ate é Dsne te “ae nee ais ab to te 








i eae ona” eerké ome ade te stmt 
0 wade stile bas + ina “ seed ee ® 





a aa 5 abit whe vine waite dat 
a st: te veenden we tot els 











‘i aa - 6 Pte we 
tat sie er ae _ cays goageaite at haviete it : 





ae “et ‘eine anos ot ite fide ‘eal ‘tna 
Sok ew hol nail Aa k der at cer Oe Ra deree no A 
ad ‘sso to Kaiki al Seta 




















M ~8 
) invotee, 
hy Re further testified that the words ",gceptance in 
_ treasit* have an accepted Meaning in the custom of the trade; 
snd ageumes 
b = the risk; that a ear bought in thet way ts the buyers, 
| even though the contents should be junk; thet the defendant 
“knew nothing sbout the condition the contents of the oar wae 
| in; and all the defendent selle under thoes eLreumetoness 
fs the amount of luge of grapes epecified, regardless of the 
of the arrival in Ghieage; that no time is meoified; 
at that is the general custom and the accepted meening 
the term in the trade in Chicago; that in October, 1920, 
wae handling 40 care » day; that he did not know the cone 
tion of the grapes in the cor in question at the time of the 
§ that he could not gay that he remerbered any conversa. 
with the plaintiff on Qeteber 18; that he did not know 
the plaintiff said te him, nor what he said te the pisin. 
‘} that he was positive that he showed the plaintiff the 
Gerd, and that on thet date it ed the figures, *oate ehivred 
in blue figures; thet he recalls he told the pleintirt 
the cor was shipped on October 8, althouch he did aot 
whether it hed been shipped on that dnote; that that 
[Mas Dased on the fact that the invoice rentioned that date; thet 
Mae Rot know whether it wes shipped on October 8, 

a When asked whether he esi4 it wae Shipeed on the 8th, knew 


y. 
|vhother that wae true or not, he answered, "I thought it woe,* 


‘84 when asked, “Hut 414 you tell Teny it was shinpeed on the 
“ he anewered, "Yes.* He further testified thet he did not 


\tell the piaiotire anything about the time of the arrival of the 


the only instructions he gave as te hor the soles memorandum 


. ‘to be made out was from the Sales Gard, and he did not tell 
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Accounting Department what to write on thet card; that that 
the custom and that everything is sold that way; that they 
ulé make it out without him; that the fieures, "“hipsing point 
fornia 10/8/20" were on there when he gave the peper to the 
intiff; thot the defendant cete thet date from the peovle from 
he bought the csr, On re-direct examination he etated that 
if anything exceptional were said he would have remembered, and if 
e had promised that the grapes would be merehantable, he would 
remembered it, end, likewise, if be had stated that the grenea 
re aid arrive in Chicago on @ Gertain date; that he bad told the 
aintiff that the grapes had been chipped on October 8, ond the 
formation he had before him at the time he rade thet stotenent 
the invoice from the people defandent bourcht the ear from; that 
Aid not make thet statement with the intention of trying te 
ive him, On re-crose examination he testified that the reseon 
buyer fe interested in the shipping dete le beeouse he boys 
0: hie supplies, and the reilroad maintains « echedule for theee 
Gropes; that the echedule between Oalifornia ond Chiesgo ie 
| ) anys; that a oer ghigoed on Ootober 8, if there vere no 4elaoy, 
be expected in 9 or 10 daye; thet the buyer would be 
| &@ rent deal by the date of shipment; thet sbout the 
question the beyere ack is whether the shipoer is reliable, 
they do sometimes ask os to when the erapes will arrive in 
©, and he refers them to the Traffic Pepsartment; that they 
not ask as to the eondition of the grapes; that they do sek «s 
| the date of shipment; that in thie noartioular ease the plaintiff 
iked os to the variety of the erepec; that that ie very important; 
he asked in reference to the date; that that also would be 
rtant; that he did not sek any questions in reference to the 
ler the condition, 
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One Areata, &@ commission merchant for 24 yeurs, tertifies 
that "f.0.0. shipping néint; terme cash; aeseptence in traneit® 
meant that you accepted at the roint of shipment and secumed 

the risk of transit; that thet is the wiveresl custom in the 
fruit trade; that it ie not evetowsry then the ecler memorandur 
eeyes that it is scld "f.o.b. shinning point; torme cpsh; secertance 


im troneit® to warrant that the fruit will arrive in Ghieage on 
“& @ertain date, nor to warrant that the merchandise will be 


* aaa 


Merchantable on arrival in Chiesgo; that as to s warrant that 




















‘the merchandise were shipped on « certain date frow Oplifernia, 
“24 depends *entirely upon the sole ac made, whether there was 
1 date etipulated;* that buyere frequently wake incuirier s»out 
the Car lote they are buying, ond sometimes ack then the ear wa: 
Bhipped; that « ear from California to Chieagm cenerelly arrived 
the 9th sorning; if on schedule time; that if a car is in 
nsit, then it is weually customary to sek when the cer wae 
ipoed and gustomary to etate on the invoice, that is, the bili 
t ie given the buyer, the dete when it wee shinoed, 

Gne tek testified that sometimee in dealing vith eranes 
ether provisions, they make a especial oontrect of sule, 
that im such a case the rights of the buyer and seller would 
upon whet was stated betreen then, end would depend anon 
: apecifiec statements and agreements; ‘thet it is ouetomery for 
ou chasers of erepes in troneit to. ask the date of shipment, 
One Stoerek testified thet he ie Vice-President of the 
endent Company, and bem in the fruit business fer the sagt 16 
s that "f.0.b. shipcing point; ensh; aceeptance in transit 
that ag soon as the car musber is oresented to the buyer, 
ie supposed to pay for the ear and assume all Lisbilitics 
transit from that time.on; that he buys it for better or 
fee; that that is the universal ani accepted meaning of those 
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terms in the fruit trade; that the defendant cold te the 
Plaintiff approximately 15 to 18 care during the past eeneon; 
that he bought them on the usual and customary terms, that is, 
which aprly to grapes cold en route, 

One Roddinghouse, eales manager for the defondent, 
teatified that the term, *f.0.0. shinning point; cash; sooeptance 
im traneit*® means that the buyer assumes a1) risk in trensit, 
end whether the cor arrives at destination or whether it does 
not, ond regardless of condition on arrival; thet fully 7o4 
of all shipments of Galifornia grepee are sold in transit; they 
are hever 6014 on what is called regula? terme; that is, civing 
the buyer the privilege of inepectine the car at destination; 
| that whenever a esr is sold each im transit, no privilege of 

inspection is sllowed, and no gucranty of condition de made; 
that that was the way the defendent sold grapese during the 
season of 1920; that it wae the usual wey of all shipsers; 
that that wae the custom of the ¢efondant nearly 211 the tine 
| he #28 employed By them prior to October, 1920; that if sales 
) were mot made on that basis, it wovld be beenuse, in the 
} fucgeent of the shipper, the warket would pey a higher price 
| for the goods on arrival, or for lack of a mrket. He further 
t Santified thet a8 a general thing it ie "usual ond customary 
i ‘for & buyer of crepes to incuire of to the date vhen the rrapes 
"have been shipped," and that thet inquiry be answered; that the 
 Feason for the exch acceptances in trensit of the fruit from 
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thems in the face, they will throw up any type of sontract 


they Ganj fer that reson the seilere wenersliy wet all 


cash, or af much as they con, He was asked, “ind you would 


say then that it ie in the weucl run of burinese on ismortent 
Coneideration whether or not the ext hae been shipped on a 
apecific day?” he ansvered, "Generally, yes, it say be to 
either party's advantage. Yee, there ar¢ gome sellers thet 
are also unsorumilous.* 

He further testified that if a esr of grapes were eold, 
and at the time it was stated that the oar wae shipped on the 
Sth but the oxy wee not in fact shipped umtil the Lith, and 
aseuming that the car wees oroprriy taken care of, the «races 
in good condition, and thet the carrier iced the grapes 212 
the way through, it woold not make any difference 22 to the 


condition of the grapes on arrival whether they vers shinped 


eon the Sth or on the llth. ‘Ren asked, "If you represert thet 


the cor is shipped on « definite date, hae the buyer the 
Tight to rely upon that or not in the eueton af your 
Dusinesa?* he answered, “Ae a general thing, yes." 

It seems, therofors, thet there w2e some evidence on 
all three mstters, date of shipment, date of arrivel, and 
quality. That, however, pertaining to the subject of 
quality, could not of iteelf be sufficient te justify the 


Verdict. The plaintiff bad been in the «rape business for 


& nusber of yeura; had boucht many cere of the defendant; 


knew the general way in which that business was conducted; 

knew thet the car he was talking te Gourley sbout on Oetober 
20, 1920, hed already been shipped, and must have known thot 
Gourley hed no knorledge whatever ae to the condition of the 
arapes in that ear, so that, wenifestly, what evidence there 
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ic on the subject, slthough properly submitted to the jury, 
fails sufficiently te show that the defendant warranted the 
quality of the grapes at the time they vere eold to the 
Plaintiff, It ie not reasonable, in view of the evidence 
of the admitted method of doing business in buylog and seliing 
grapes as the plaintiff knew 1t and ae the écfoaniant conducted 
it, to conelude that it is sufficiently shown thet the defen- 
gant undertook to repracent to the plaintiff, at the time they 
were making their contract, that the granes vere at thet 
time in good condition, nor is it ressonable to conclude from 
| the evidence, sven if such representations were shown te hove 
been made, that the plaintiff relied upon them, 

On the subject of the date of the shipment from 
California, there te orectieslly no canflict whatever in the 
evidence, The plaintiff sexys that Gourley told him the esr 
was shipsed on Getober 8, and that it would arrive the next 
“morning, The eeles gard shows that the date wae o&tginally 
_ typewritten the 8th, but hae above it the figure 12 in 
i ink, gour Ley teatified, horever, that the blue card, chich 
yas the one in the office at the tise the cor was being our~ 
 ehased by the plaintiff, certsined the followings "Date 
“shipped 10/8/30" in blue figures; thet he reoolle he told the 
“plainvice that the Gat Woe shipped on October 8; tht although 
“he did not know whether it had been #hinped on that date, his 
fudewent was based on the feet that the invoice mentioned 
that date, and when asked whether he reid it ese shioned on 
‘the Bth, he ensvered that he thought it was, and then etated 
fat he id tell the plaintif’ that it was shipped on the Sth, 
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~l4~ 
but did not tell him about the time of the errivel of the 
Our. 
The evidence showe that the eer tas shipoed on 

Gotober 12, ee that on the day the plaintiff undertook to 
buy the Gor, 1t hed only been on the vay six deys, and 
could not be expected in Shivage before Oetober Slat or 22nd. 
The plaintiff ond his witness Maggie both testified thet 
Gourley, on the 18th, e.1d the esr wovle be in the noxt day, 
and thet, of course, oould not be true if the oor wee shined 
on the 12th. Gourley adritted, whom being examined, that 
he hed to present recolicetion of the conversation vith the 
plaintiff which took place prior to the writing un of the 
Gales memorandum, and could only teotify te what in his 
@pinion micht have taken place considering the way in which 
the business wes conducted when he war there, 

There is no doubt teat there wae amelie evidence to 
ge to the ju”y to the effect that the defmmdont, throvgh ite 
agent Gourley, at the time the pleintiff was ourchasing the 
ar of grapes im question, represented that the chimment 


wae wade on October 8, when, as a mtter of foot, the evidence 
shove that it wae met made until the 12th, ond, therfore, 
could not normally arrive in Ghie go before the Slet er 

23nd. Yurther, there is no doubt that that representation 
was of a material fact, and thet the plaintiff relied upon 

it, ond although the slsintiff purchased the eragee in 
transit, and, in the language of the custom, es teetified to 
by the experte, "em is," 1% wae still his right, after the 

@ar arrived and wae inesreete¢ and found te be wmfit, te 


i reseind the contract. Gourley, who mace the sale for the 


defendant, testified thet the reason the buyer is interested 





~iie 
im the shigeing date ie becouse he buys for bis supelies, 
and thet the buyer would ba governed 2 erent deal by the 
date of shipment, ond sadout the only mestion the buyer 
aeke te whether the shipper ie reliable, although they 
@ometivee ask a¢ to whan the gveaore will arrive in Chienge, 
The witeess fjrats oteted that ff the oor de im troneit, 
that 4¢ fe weueliy Gustamary to sek when the Gor was ahipoed, 
amd te otate on the inveiee tho date when 2t wos shipped, 
ek alee etatet that if won eustomery for perehasere of 
grapes to transit to ack the Sete of the thipeent, «md 


 VYeokess stofed that the information be got om thig aale ae te 


whem the grapes were ehipned from Californie wee from « 

copy of the iareioe, eich represented thet the gravee bed 
Bere shipred from Gslifernia on Ontever 8 Soadilinghouse, 

the defendant*s sales wenoger, och thet oo « genernd thing 
it is “usual and custenory for the buyer of etapes to tacuire 
ae te the date whem the wrapee beve been ahivred,* and that 
thet incuiry be anscered, and sham aeked, “and you wwuld sey 
then thet &¢ fe in the weal run of business an fopertent 
oongiseration ehethar or sot the cer bas bean ehipoed on 


 «apeoktie gay’* he aneweved, “Generally, yes, 1% aay ba to 


either party's sdventace;* thet when aeked, "If you rotrecemt 
‘hat the eer ie shipsed om o definite dete, hes the buyer 


the right te rely upon thet or mot in the custee of yeur 
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Duainesst*® be anewerad, “As a general tring, yoe,* 
The Seles ist, fee, 1%, provides as follers: 


x affirmatios ef fact or any prowise by the 

Lier Felating te the goods 19 om exerene warrenty 

Lf the aeturel tendensy of euch affirmetion or oresine 
fe te induce the buyer te purchese the goede, ant if 
the buyer purchases the goose relying thereon," 
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tute a warranty. Yan Horn v. Steuts, 997 11k, Sho, 

Taking the evidence ae it is, in our judement, it 
quite sufficiently shewve thet the defendant, through ite 
ealesmanager, Tepreeented to the pleintiff at the time of 
the rale thet the shipment had been made on October 5, 
and, also, thet the plaintiff relied on that reoresentetion. 
The testimony of Boddinghouse alone ie aufficient te show that 
the representation was material, and the testimeny of the 
plaintiff hisself shoves that he relied on that representation, 
Se think the evidence on that eubject tae preperly eubritted 
to the jury, end by itself would bs sufficient to eupport the 
verdict. 

Further, At was proper te submit what evidence there 
was af to any and oll of the alleged representtions; the 
sondition of the erapes, when the oct would arriva, and the 
Gate it was shipped, to the jury for their determination; end¢, 
if the proof shoved any warrenty, such as that of the dete 
of shipment and o breech, that was sufficient to justify the 
verdict, ‘sles ist. Yee. 12, 

Of course, it is imnessible for us to knor upen whet 

alleged warranty or werranties the jury based ite verdict, 

J and as it wes not necessary that wore than one be proved, it 

_ ts suffdotent, in considering the matter before us, that 

_ the record showe that there was sufficient proef concerning 

_ the warranty of the date of shipment ond a breeec: to justify 
_ the verdict. f,¢ fact that more was alleged in the plaintiffs 
fi Gecleration than war proven, ia immaterie«l as long as suffi 
eient of that which was alleged tes proven and made out ® 












| @ause of action, 
There is some contention that the conduct of the plaintiff 
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«1% 
4414 not accomplish rescission, Fe think, however, that, 
under Section 69 of the Sales Act, the plaintiff aid heve the 
right to reseind, and thet his conduct accomplished — 
Feeciselon. The plaintiff, at the very firet opportunity, 
offered to return the grapes, and duly notified the defendont 
within a reasonable time of hie election to rescind, end 
nothing that he did was ineonsistent with thet reneiseion. 
Salen act, ec, 69. We dm not think that the evidence shows 
that the plisintiff oo legally accented the grapes, ant did 
anything in the way of seceptance ae the result of purchase 
a8 donstituted a waiver of the breach of warrenty, or barred 
the right to rercind, isles Act. ‘eo, 49, Technics liy 
gonsidernd, the contrast of purchase and sela wee @xoouted 
when the plaintiff beucht and said for the our of srener} 
but he had not seen them, nor hed the defendant. It may weil 
be thatif the grapes, upon arrival, had been of merchantoble 
guslity they would have been accepted, but being found to 
be bad when inepeeted at the firet opsortunity, 1¢t vould he, 
obviously, unrensensble to h4ld thet the ourohsce could rot 
be rescinded then based upon a matericl misrepresentetion 
of the defendant. oarling v. Horke, 990 J11, 125, 

It ie further contended thot evidence of the allered 
parel warranties was inadmiesible as varying the terwe of ¢ 
written contract, end that the memorandum of scle constituted 
the sontraet in writing and contained 21] the necessary terme 
and evidenee of that contract. Fith that se do not agree, 
That contention, of courne, is imentericl es to the date of 
shipment, as thet appeared on the sales conrad and the sales 
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memrandum, and was not denied by Gourley. A6 to the 
contract in gonersl, it was made up of certain oral 
statements made by the plaintiff and by Gourley 
at the time of the purchase, taken in conjunction with 
the sales card and ealee memorandum, *hich Istter, %4xnnme 
MESHRZZ altheuch o receipt shoring what he then paid, eae 
evidenos, in part, of the gontract thet wae made. 

In the ense of Vierling v, x 20 
17> Ill, 189, cited for defendant, the soles were made 
by sales memoranda, which vere sent te the cleintiff by 
the defendont ond secepted by it, Hers, in the inetent 
Gases, horever, obviously the contract sas the resuli of 
doth what *es said ot the time and the memoerenda then 
erlves, and the jury was entitled te consider beth those 
elements, 

The contention that Gourley did not have authority 
to bind the defendant is untenable, The evidence euffietently 
shows that he menaged and contrelied, and conducted the sale 
of grapes at the time in question for hie employer, the 
defendant, The plaintiff had bought creves of the defen~ 
dant through Gourley en various eeessions, and on the day in 
question had bought two other cars, conerrnings which neo 
complaint vas wade. The obWious inference from the evidence 
is that Gourley eas fully authorized to «ct for an¢é represent 
the defendant in gelling the crepes, and making, if he saw 
fit, representations in regard to the date of shipment, ond eny 
other pertinent matters. 










main ed sal vNtainindacte: es. os ui 
aie sok mntnes ee cumini wale > te ama 


(te ae anobnms area eniite. ome ttyved dad am 

oR NT MEE LS Bae te hace enced at, soon enw ite 
“demomngen Bee. 20) tte at Dombeaiieme octet wn. yeaa gedit 
id wis ak. game hate: se he tm 
| te ee ses et idalinaad nA: ee BORN: MG 


RF r 
Ne “tay Peary 0 
a é PEON RS Fy 










~19- 

It ie contended the trial judre erred in ruling that 
evidence that it was mot usual and ourtomery in the grape trode 
te sell a oar of grapes in transit with a verranty either «s 
to date ef shipwent, date of arrival, or sondition on arrival, 
wae inadmissible. Considering the way the Gare war tried and 
what the case involved, it was not material nor proper to 
determing what Sse aot ususl and whet wae sot customary, 
eepecislly as the evidences concerning the date of shipment 
and date of arrival tac affirmative, ond of iteelf eufficient 
to override any cuetom that might have exicted on these 
sud jects, 

It is contended that thers was error in the instructions 

‘thet were given and refused. Trelve inatructions were given 
for the plaintiff, und sixteon for the defendant, and upon 

| examination, they disclose that the jury rere Instructsd 

| elaborately concerning every reasoneble aspect of the cere, 


¥ 


we find no substantial errer therein. 
‘ After «= gareful anelysis of the evidence and the lev, 
a are of the opinion that there wes 9 fair trial and thot re 
“are not ontitled to override the verdict of the jury. 

; The judgeent, therefore, will be affirmed. 


APY TRMED. 








OP OowNOR, F. J. CoMcURS 
BM, JOSTICN THOWSON OIGSTHTING: I de not concur in the 


: geing decicion, Te defendant offered evidence to prove 
th % 4% ds not usual and customary tn the erope trade te sell 
: epee with 4 warranty either ae to the date of shipment, 

of arrivel or condition on arrival, Thies was for the 
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enle, the plaintiff did not atteept to reneind. Ha kept 

imvuiring for the gar duily wmtil 1% arrived. ‘hen 1% 

aid arrive, the olatetiff teck poreeanion of it and -ade no 
attempt to reseind until he found the greyer were not of the 
 eepected quality, aad then he sttemnted to reaveind solely 
 “Deoowwe ot the condition of the graven, The majority opinion 
dn to Bho effect {amé in that, I eoneur) thet vader the terme 
«of the sale, the plaintiff tad no right te rescind for thet 
4 Feaeon. it was not watil the plaintiff eommulied bie jawyer 
: amé he prepared « formal notice of regelerton, that ony 












q qeeetion wae raleed oc te the tine of erciveal, se a renee 
for the attempted resetasion. Sut even im the trial of the 
_ G26, BO Showing wae nade to the sifeet thet the time of the 
4 errival of thie oar had effected the plaintiff in any sor 

: ticular, it is ust shows thet the pleintiff awd leat say 

t Gules by receon of the difference in tive of arrival, or thet 
Shere hed been any drop in the market, The plointiff, wder 
the evidence, ouffsred mo daeage whatever beenuce of the time 
of the afrival ef the grapes, in sy ootnien, the fudeuent 

| appealed from should be reversed, 
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Appellant, 
AVPEAL FROM 
ve CIRGULY COURT, 


Cook COUNTY 
BR. ANTHONY W. WOOLLEY, 


Appellee. 
Opinion filed December 24, 1924, 


WR, JUSTICK TAYLOR delivered the opinion of 
the eourt, 


On Decenber 1, 1922, the plaintiff, be Forest 
Borman, obteined in the Girquit Osurt a judguent by con- 
fession on a peaissory note, signed by the defendant 
Anthony ¥. Woolley. The note woe for $550.70, dated 
Auguet 1, 1923, and payable to the order of Nobert Nereoer, 
in four equal nenthly installaents of $87.68. The judgment 
entered was in the sum of $406.54, which included §50.60 
&s attorney's fees. On, Yecenber 4, 192%, on execution was 
iseued againet the defendant, and was retyrned on Dbecanber 
&, 1922, together with @ debtor's schedule, signed and sworn 
to by the defendant on December 16, 1923, On Janunry 10, 
1923, counsel for the defendant served notice upon counsel 
for the plaintiff that on January 11, 1923, they would move 
the court to vacste and set aside the judgaent, and ask 
leave to plead to the declaration. fhe uption was, accerde 
ingly, made, and set dorn for January 27. © that date, 
the defendant filed a petition, setting up aseng other things, 
that he, the defendant “at no time, with his ktnewledge or 
oonsent, signed, executed or delivered to the said Robert 
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Mercer, or to the said DeYorest Bowman, or to any one* 

the promissory note in question. O, the eeme date, the 
trial judge erdered that the judguent by confession be 
opened end lenve given te the defendant to plead, and that 
the judgment stand ae security. The defondent pleaded the 
general issue and three epecial pleas, Those vleas eet up, 
substantially, that the note in question was obtained by 
fraud and cireunvention, A similiter to the plea of general 
iesue, and replications to the three special pleas, were 
then filed. There was @ trial before the court, with # jury, 
and a verdict und judgment for the defendent, This append 
is, by the plaintiff, therefrom, 


The evidence shows that one &ebert Merser, an 
agent of the Bankers Life Inwurance Company of Jes Yoines, 
jowa, in the summer of 1922, went to the defendent, Ors Yoolley, 
to solicit life insurance , and ag @ result, the defendant 
gigned an application ond the mote in question, and, aleo, a 
gard showing the receipt of a £10,000,.00 policy ef Life insure 
ance. 


Two witnesses wore calleds Woolley, the defendsat, 
who testified for himself, and one Sobert Mercer, whe was 4 
soliciter of insurance for the Bankers Life Imswrance Company. 


The evidenccof Woolley ia substantielly ae follows: 


i.  ‘Thet he is a practicing physician sad surgeon; that he set 





Nereer at bis, the witness’ office, about five times in July, 
4922; that Wereer seid thet the Bankers Life Insurance Company 
had certain advantages, in that it paid double indemity in case 
of accidental death; that he, the ritness, told Mercer that be 
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was carrying $10,000 in the Northwestern of Milwaukee, and, 
also, had a policy in the Continental Gaeuaslty Company; that 
he gould not afford to cavry any more, end that he would have 
to drop some of his insurance if he took Mercer's; that Mercer 
said it would be worth while; that Mercer seid the premium 
would be $350, and that it would be cheaper than what he 

was paying; that thet wae on the first visit; that he, the 
witness, signed the applicetion; that Mercer said the 
application would be held until he, the witness, saw the 
representatives of the other two companies; that Mercer was 
te do nothing in the matter of getting a policy until he,the 
witness, told him definitely he had decided to take the Bankere 
Life policy; that Mercer coysented to that; that "While we 
were still considering the matter, he said he could arrange 
with his company, to pay in quarterly payments, or sonthly, or 
whatever way I wanted to take it;" thet that was said at 

the time the applicetion was signed by the witness; that 
Mercer @zid that he, the witness, was to see the representse 
tives of the companies he held insurance in, ond see what 

he could de, and compare the cost of the insurance, and then 
decide which he would take; that he, Mereer, said he would 
hold back the policy witil he, the witmess, definitely 
decided to take it, and that nothing further would be done 
about it until he came tack from his vacation; that 

Mercer requested him to held beck his quarterly premium on 
the Northwestern policy, which was due on August 19, until 

he came back; that he, the witness, could apply thet on the 
firet installment of his insurance if he decided to take it; 
that "that was about the third visit," on the ocoasion of his 
signing the application; that when signing the applicstion, 
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he, the witness, gnid that he had net decided to take out the 
policy, snd he did not want to trouble the doctor; that Mereer 
said he would not send the deeter uatil the doctor had oxlled 
him, the witness, and asked hia if he deeided to be examined 
and intended te take the imeurnnes; that he, the witness, 
gaid that would be a)} right with hima; thet two daye after 

he signed the application, the doater came up, rithout 

being called; that after thet he talked with ope Delano, of 
the Northwestern Mutual, aud one Fisher, ef the Gontinental 
Gasualty Company, in regard to the proposed policy; that that 
eceurred while Mereer wae on hie vacations that after those 
conversations, sand after Mercer returned, about the secoud 
week in August, the latter came in with the policy; that he, 
the witneas, told Meroer that he had looked into the aatter 
of the cost of the two companies, ond thet it wae not to hie 
advantage to sacrifice what had acerwed to him under those 
Policies, and that he needed the aoney to pay the prewiue 

on the po'icies he had; therefore, he would not want the new 
policy; that Mercer then said, “Well, don't pay it until your 
wife comes’ bnok and you diseuss it with her, and I will bring 
the policy if you decide to take it;" that Hercer brought the 
policy; that he, the witness, had it about tro days, and then 
sent it back toe the company; that he did not see Neresr again. 
The witness was eaked, "Did you at any time know that you 
were signing ® promissory note," and he answered, no, that 

he never intended to sign « promissory note, and never heard 
of any note in the case until he wes oslled up from some office. 


On orese~-examination he stated that he bed been practice 
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ing his profession for eight years; that he greadunted from the 
Medical Department of the Wmiversity of Illinois, and thet 
prior thereto he attended High School, and apent tro yeara 

at Golleges that he signed « printed and filled out epclicne 
tion for $16,000 of insurance in the Bankers Life Ineuvrence 
Company, und when asked, "Did you read that paper before you 
signed it?” He anawered, "I didn't read that paper; it wae 
read to me." ant when asked, "It was read to you - all of it? 
he anewered, "Hot all of it." And further, that "that part 
about the note wae not read to me." He further testified 

that the note in question contained his signature, and when 
asked, “You did not read the note, either did you?” he ange 
wered, “Evidently not.” He adwitted thet when he signed 

the eyvliestion, he had an opportunity to read it, He, also, 
stated that he believed his wife wis present at the time he 
signed it. He further testified that that waa on Auguat 1, 
1928, the date of the note. Hej, »leo, stated that two days 
after he signed the application he was given the usual examinae 
tion by the doctor for life ineuranee, 


Grosseexamined as to the signature te the receipt 
on August 22, 1922, for the policy, he first said, "It looks 
like my signeture,* then, "I never signed thet,” then, "It looks 
like mine,* then *I have no recollection of signing it," then, 
*Yes, it looks like it.® 


On behalf of the plaintiff, the evidence of one 
Meroer is as follows: That he was connected with the Benkers 
Life Insurance Gompany, and in the fell of 1932, he went to the 
defendant to get him to teke out some insurance; that on that 
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@ooasion they went over the policy and the figures upon it, 
and the defendant said he would like to take it, but he 
hatin't money to pay for it, thet he wos carrying $10,000 

in the Sorthwestern itutusly that he, the witness, told 

the defendent whnt the Senkers Life Ineurance Gompany would 
do, and that he could get the policg for the defendant and 
the letter could pay for it in installments, or fix up a note; 
that, secordingly, the defendant signed an spplication, and 
he, the witness, bad the doctor examine himy that the note 
sued upon and the application in evidence were beth then 
wigned at that time by the defendants that on that ocession 
the defendant gave him, the witness, the information that is 
written in in the application, including his wife’s name 

as beneficiary, and the aaount of insurance which be, the 
defendant, "6 serrying; that when the defenéent told him he 
Could not handle the policy at that time, he, the ritness, 
told the defendant, the Gompany would take hie note and he 
could pay that say; that he, the witness, toldthhe defendant 
that he himeelf was going on & vacation, but he would put the 
insurance in force for him at once; that after he, the witness, 
returned, about the 20th of August, he went wp end delivered 
the policg, and the defendant held it for several weeks ond 
then returned it; thet when he, the witness, delivered the 
policy, the defendant accepted it and signed the receipt for 
it; that the defendant said he didn't know at thet tine how 
he would be able to pay; thet the witness said to him that 
there was hie note, “and you don't have to pay at the present 
time;* that at the time the policy was delivered to him, the 
defendant opened it up and they went over it togethers thet 
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afterwards, he called up the defendant on the telephone 

and told him he would have to pay his note, as the company 
held him, the witness, liable; that the policy is #tiii 

in force. On crose-examinetion, Mercer testified that the 
defendant held the policy from Auguat 32, te about September 8, 
and that it wee mailed back to the Gompany to the defendant 

on September 9; that he, the witness, tock the defendant's 
note because the latter enid he could not carry « Bankers 

Life Policy and the one he already beady that there woe no 
question in his, the witness? mind, thet the defendant was 
going to take the policy; thet he read the application to the 
defendant, tut he, the witness, made it out,=- read everything 
in it; that he anw the defendent sign the ecard which wee a 
reoript for the policy, and he, the witness, took it to the 
defendant for him to signj that the defendant signed it the day 
the policy was delivered; that the cnrd was not mailed to him, 
that he took it there himself. 


There was offered in evidence the nete, which we 
dated August 1, 1922, in the cum of $350.76, peyable in four 
equal instsliments on the firet day of exch of the following 
monthe, Gepteuber and November, 1922, February and April, 
1323, The note was peyable at the office ef the Bankers 
Life Gompany, at Shicago, snd vas signed Antkony 4. Woolley, 
and payable to Robert Mereer, and endorsed by the latter. 


The application, which wes offered in evidence, waa, 
alee, signed Anthony ¥. Woolley, and began with the words, 
"1, the undersigned, do hereby acply for insurance in the 
Benkere Life Gompany.” It contained, practically, 14 questions, 
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and certain subequeetions, 211 of which were answered, ont 
many of which could be anewered only by getting special ine 
formation, such aa “Date and place of birth." “Aye you « 
naturalised aitisen?® “If of conseription age, were you 
passed by the medical board for gerviee?® and se on. There 
was a question in regard to insurance which he weeapried at the 
time, and which waa ensrered to the effect that he had a 
$10,000 policy, taken in 1920, in the Korthweetern Mutual. 

The application was dated agus 1, 1933, witnessed by Robert 
Mercer, and some one @lee, whose name purports te be shewn on 
the photostatic copy, but is illegible. 


There wae offered in evidence, aleo, 2 doowent 
as follows: "NOTICE = Thies oard should be signed by the 
insured and aailed imeediately upon receipt of Policy 8/22/22, 
Received of BANKERS LIFE COMPANY, of Des woines, Iowa, my 
Policy No. 544068 which is socepted ag imoued. (Sign bere) 
A. W. Woolley. Town, Chicago; State, 111." 


There was, eleo, offered in evidence whet is called 
@ continuation of the apblication, which contains the answers 
made by the defendant to the medical examiner. in that, 
appears the usual series of questions as to the physieal histogy 
of the defendant, and his pedigree, That docpment is dated 
Auguet 1, 1922, and is signed by the defendant, and, sls, by the 
decter as a witness. 


As “Every negotiable instrument is deemed prim: facie 
to heave been issued for a valuable consideration, ani t very 
pereon whose signature appears thereon te have become a party 
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thereto for value,” (See, 24, Chap. 98, Megotiable laxtrue 
ments, Gahill Rev. Stat. 19233) the plaintiff made out a 

grime facie case by the introduction in evidense of the 

note and (endorsement thereon. Sut, as the defendant woe gheen 
perweission to plead te the decleration, on motion and affidavit, 
the Judgaent being opened up and allowed to stand as security, 
he waa notvonly bound to make out a defense, but to prove, by 
& préepondoranes of evidence, the fraud and oiroumvention which 
he charged in his pleas. George J. Cook Uo. v. Pleaene, ot sh, 
174 111. App. 609; Gownerecis. yank VW. Folkerts, 208 111. 
385. Pursunnt to thet prodedural obligation, the defendant 
undertook to prove thet there wae fraud in the inception of the 
note sued upon, The jury found in hie favor end the question 
arises, wee thet verdict against the manifest weight of the 
evidence. Ye think it me. 





The defendant signed five documents, #11 of which 
tend to confute his teatiaony. The theory of hia testiaony 
is that when he aigned the application he bad not decided to 
take out the polisy, and that the application was to be held 
until he, the witnees, interviewed the representatives of two 
other insurance companiés, and that Werecr, the agent, was to 
ao nothing in the setter of getting the policy until he, the 
defendant, told him definitely he bad deciddd to take it; 
that he did not read the applicetion; that part of it ws 
read to him, but not thet about the note, although he hed 
an opportunity to read it; that he did not at any time kno 
that he was signing « promissory note, and thet when he ree 
osived the policy from Mercer, he held it about tre days, 
and then sent it beak to the Company. 
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Looking at the note in the record, the text of whieh 
begine with the worde, "For Value reosived, I promise to pay 
to the oriter of Robert Mercer,” ete. and the signature, * Anthony 
Wi Woolley,” the whole document being short and simple, it 
hardly seems conceivable that it could be aligned by an educated, 
professional man without knowing that it ees & promissory note, 
And the sane is true of the apslication, aiso the decument 
entitled, “Answers made te the Nedioal Examiner." Then, too, 
there is the reecipt dated Auguet 22, 1922, the text of which 
is, "Received of Bankers Life Sompany of Sea Moines, iowa, 
wy policy to. 544084, which is accepted as legued,* and which 
ie signed, * i< 4% Woolley, Ghicege, 111." Thue it vill be 
geen that, in addition to the note, he signed the application, 
whioh reeited thet he hed given the note to Robert Mercer, 
agent, for 9350.00, to cover the first premium thet he signed 
the document containing the questions of the Medics] Ezaciner 
and the anevers he gave thereto; that he received the policy, 
and signed « receipt, which recited thet it was his policy, 
and was accepted as issued, 


The teetimony of the defendant that he told Wercer that 
he had leoked into the autter of the cost of the two companies, 
end that it wes not to hie advantage to sacrifice what hed 
aecerued to him under these policies, and that he needed the 
money to pay the premium on the policies he had, and, theree 
fore, he would not want the new policy, 2nd thet Merecr then 
said, “Well, don't pay it until your wife comes beck and you 
diseuse it with hex, and I will bring the policy if you dee 
olde to teke it," and that Mercer brought the policy, an¢ that 
he, the defendant, kept it about two days, and then sent it 
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back to the Company, ie not consistent with the admitted 
fact that on August 22, 1922, he signed a receipt for the 
policy, reciting that it was his, and that it was accepted 
as issued, and signed hic name to that statement of facts, 
and the policy kept for avout three weeks, 


It may well be, that from the beginning, the defend= 
ant entertained, with some reluctance, the consideration of 
taking out a new policy, and thought that even though ‘he 
Signed the varioue papers and wae examined by the doctor, 
he might still, if he so desired, esenpe reaponsibility fer 
the note. But that is no defense. The evidence shows that 
he is an educated, profercional wan, and the inference, from 
hig conduct, is irresistible that he knew what he was doing 
when signing the note and the variows papers in evidence, 


In Diekingon v. Dickinson, 306 Til. S21, the Gourt 
said; 


ae in possession of his mental faculties 
is oak” justified in rel on representations made 
when he has ample opno ty to ascertain the truth 
ef the re tutions before he acta. When he is 
afforded the opportunity of knowing the trath of the 
representations, he is chargeable with knowledge. If 
one does not avail himself of the means of knowledge 
open to him he cennet be heard te pod he wag deogived 
es misrepresentations." Rockford So. Ve Herne 
Zilli. App. 19. 





The judguent will be reversed and the cause remanded. 
for ® new trial. 
REVERSED AND REMABDEZD, 
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ELEOTRIC SERVICE CONSTRUCTION GO, 


“ee 2361.4. 6392 
Appellee 
APPEAL FROM 
Ve MUBIGIPAL GoOURT 
OF GEICAG, 
WALTER GORMAN, 


areal 
Opinion filed December 24,1924, 


HR, JUSTICR TAYLOR delivered the opinion of the 


eourt. 


On May 17, 1983, the plaintiff, Electric service 
Gonstruction Go,., & corporation, brought suit against the 
defendants, Slectrical Dealers’ Supply House, a corporation, 
Radio Ghain Stores, and Walter Gorman, for $138.91, for 
goods sold and delivered and on an account stated. Gn Nay 
26, 1923, a general appearance wae entered for defendant 
Walter Gorman, and a special appearance for the "Zlectrical 
Dealers’ Supply House,” Alfred A. Wohlgeson, Louie Frankel 
and Gusteve Frankel,doing business as Hadio Chain Stores, 
The special appearance recited thet it wae filed for the 
purpose of contesting the jurisdiction of the court, and 
subsequently, vpon motion of the defendants, service of 
summons was quashed as to the defendants Electrical Dealers 
Supply Co. and Radio Chain Stores. Om Way 29, 1935, the 
plaintiff filed an amended statement of claim, which ree 
cited "That ite claim wes for $138.91, for merchandise sold 
and delivered to the defendente for $68.91, and $50.00, 
which defendants, though often requested, had failed to 
pay.” On Jue 5, 1923, on motion of the plaintiff, *“fFlectrical 
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Dealers’ Supply House" and the Radic (hain Stores were dise 
missed out of the suit. On Jyne 18, 1923, the cause was 
tried before the court,without a jury. At the close of the 
trial, the court found the issues against the defendant 
Walter Gorman, and assessed the plaintiff's damages at the 
sum of $158.91. Juiignent was then entered for that ancunt 
in favor of the plaintiff and agninet the defendant Yalter 
German. This appeal is from that judgment. 


The evidence shows that the plaintiff delivered 
to the defendant Walter Gorman certain merchandise, consiste 
ing of two radio sets. The question which arosenst the trial 
was, whether the defendant wee lidble as a purchaser for that 
merchendise. The plaintiff offered in evidence a written 
atatement in the nature of a bill, dated Becember 4, 1922, 
which recited that it had sold to “alter Gorman of 4441 Hest 
Washington Street, and shinned to him there, a 1 Three Tubs 
Granger Gucophone Receiver, At the bottom of that document were 
the words, "Received by Walter," the word alter having deen 
written thereon by the defendant. There was alse offered in 
evidence another written statement in the nature of a bill, 
dated December 1, 1922, which recited that the plaintiff had 
gold to the deferdant, of 4441 Washington Bivd., certain radio 
merchandise, for $132,006, That memorandum wntained the folliere 
ing: “Above subject full eredit on return December Ind, '32," 
It aleo contained the following: “Received by ¥. Gorman,® 
and the words, "Do not bill." 


The witness Moore, President of the plaintiff corpora- 
tion, testified that he discussed the purchase of the set 
referred to in the bill of December 1, 1922, with the defendant 
Gorman, and told him the extreme discount would be 35%; that 
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the defendant said he wanted the set bedause hieswwife wanted 
one; that he, the witness, gave the set to the defendant to 
take home, and said to him, "If she ia not satisfied you bring 
it back tomorrow and it will be all right;® that the set 

was never returned; that as to the other set referred to in 
the atatement of Lecember 4, 1932, the defendant came in and 
erid, “Let we take that outfit to try;" that he, the witness, 
went out with the defendant to the defendant*s house; that 

he told the defendant that he could not operate a radio set 
the way he we trying; that he asked the defendant which one 
he, the witness, should take back; that the defendant anid, 
*"Weither one, because { have this dupphone sold te « friend 
and the other I°}}] teke down to the Hlectrical Dealers and sell 
it there or through the Radio Ghein stores;* that he aftere 
wards saw it exhibited there; that he teld the defendant the 
price of the duophone was $50.00 flat, although the liat price 
was $100; that he asked the defendant several times what he 
was going to do, and the latter said he had taken the instrue 
ments down to the Blectrioal Deslers and they would dispose of 
them; that around the first of the year he asked the defende 
ant when he was going to settle for the equipment he had at the 
house, and the defendant said, "he woe taking it to the store 
and would pay for it right sway as soon aa he got the store 
check;* that in April, the defendont promised te give him 

a check the next day; that in March, 1925, he had a converane 
tion with the defendant, in which the defendant promised to 
bring ® check. The bookkeeper and office manager for the 
Plaintiff company, one Wichser, testified that he talked with 
the defendant in March, April and May, 19235 that in the first 
conversation he asked the defendant to send 2 check on account 
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and that the defendant said he would take it upj that in the 
conversation immediately prior to the beginning of the suit, 
the defendant said, "Well, I"11 come down tomorrow morning 
and bring a check.’ 


The defendant testified that he called at the 
plaintiff's place of business, and voore told him he had a 
set that was « “ornckerejnck;" that he would let him, the 
witness, take it home on appreval, ss he felt sure it would 
work to the witness’ satisfaction; that he took it and signed 
for it; that he, the witness, wrote on the receipt the words, 
"De net bills*® that he told Moore he did thet "because I do 
not expeot to have any trouble with thie particular signature 
on this receipt if it doean't give me the service I want;* 
that Koore said that wae satisfactory to himy thet the inestrue 
ment did not work; that when he obteined the second set Moore 
gaid in regard to it, "Take thie set back and I, myself, will 
stop in and see thet. it doses work;" that Hoore called and 
tried for threeequarters of an hour to tune in, but could not 
get anything out of the inetrument; that the witness anid, 
"Moore, pill you take that back, or shall { bring it down?® 
that Moore said, "Gring it down and when we go by the place 
we'll pick it up;" thet he did not see or hear from Moore for 
three or four days; that when he did, Moore said he was getting 
in some nore sets that were supposed to be very fine and he would 
give him, the witness, a set. As to the set mentioned in thé 
statement of December 4, 1932, the witness testified that he 
received it, but that Moore eaid, "Here is a set that will give 


you a Little service but not what you want; take this home, 
maybe it wil! please youj* and that he took it home. He fure 
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ther testified that he bad a conversation with Moore about 
the "Memo Ghge,* and that Moore anid he would bill them as 

& matter of record; that he received e letter dated March 

30, 1923, from the plaintiff, stating that there was charged 
personally ageinst him certaim iteme making up the $138.91, 
and containing the words, "Will you kindly advise if agreete 
able to remit ue this account;" that when he received that 
letter, he onlled up Moore and teld him thet be, the wite 
ness, bad those sete at the store, and asked Moore why he 
@i¢ not send for them; that Koore said for him to send them 
over, and a few daya later he took the tro sets te Moore's 
place of business md Moore refused to sccept themy that he 
reoeived plaintiff's stetement dated Gecember 4, 1922, for 
$68.91, for one of the sets; that he then onlled at Moore's 
Place of business and teld him he did not see why Hoore did 
not pick it up; that he, the witness, never paid the bill 
and never received the bill fer the $50.06 set, and that he 
hed no conversation with Moore eas to what the price of the 
second set wae to be. On croas-exemination he testified that 
he did not buy the second set; that he tock it without knowe 
ing what the price wae; that he did not get it wntil December 
4; that he did not remember whether the words, “Above subject 
to full credit on return December 2nd, °§32*° on the state~ 
ment of December 4, 1922, were on there when he signed it oF 
not; that he still has the merchandise in question in his 


possession. 
Two contentions are made om behalf ef the defendant: 


firet, that the trial court erred in overruling the motion 
of the defendant in arrest of judgment; and, second, that the 
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judgment ic manifestly against the weight of the evidence. 


Firet. It is true that the euit was originally 
begun against three defendants, and that a general appeare 
ance was entered for Walter Gorman, and 2 special appearance 
for "Electrical Deslers’ Supply House,* Alfred A. Wohlgezon, 
Louis Frenkel and Gestave Frankel, doing business ae Redio 
Chain Stores, but in the course of the trial, at the close 
of the plaintiff's case, the recerd shows thet counsel for 
the defendant gade a motion te dismiss 211 of the defende 
ants out of the case, with the exoeption of Walter Gorman, 
and that the sotion was allowed; and that, afterwards, the 
defendant proceeded to put in his evidence. That wes all 
regular, and the setion of the trial judge thereafter in 
entering judgment against Walter Gorsan alone, was, 21s, 
entirely regular, and, as a matter of procedure, sorrect. 


Second. Gounsel for the defendant argue that the 
judgment of the trial judge is against the clear prependsrence 
of the evidence. That argument is based, avpsrently, chiefly 
on the testimony of the defendant Gorman. Counsel urge thet 
his entire testimony shows that he did net equivecate, tut 
gave clear, concise and correct answer to all questions put 
te him, and calle the court's attention te the 6111, or etimtee 
ment, dated December 1, which contains the semorandum, “Above 
subject to full credit on return December Gnd, '22," and to the 
expression, “Yo not bille® The argument, however, in favor 
of the contention of the defendant, shows that there vas & 
sonflictin the evidence, but it does not demonstrate, as the 
record now appears before us, thet the plaintiff failed to 
prove his case by a preponderance of the evidence, The evie 
denes of Wichser is posi tive to the effect that in the early 
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part of 1923, the defendant said that he would give a cheek 
for the merchandise, Moreover, the evidence of Moore, the 
president of the plaintiff corporatiog, ia to the effect 
that in March, 1923, he had a conversation with defendant 
in which the latter promised to bring the cheok. 


Ag to the memorandum, “Above aubject te full credit 
on return December Gnd, "22," Moore testified that that 
meant if the defendant returned the article the following 
day he would then get full credit, but that it was not ree 
turned, There may be some discrepancies, but that is 
usually trues where the evidence is conflicting, ae it is 
here, We have carefully examined 211 the evidence in the 
record, however, and have come te the conclusion thet it 
would be umreasonable, eapecially in view of the fset that 
the triel judge saw the witnesses, to override his judgnent. 


Finding no error in the record, the judgment will 
be affirmed, 


AFF IREED. 


O'CONNOR, P.J. AND THOMSON, J, cONOUR, 
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AUGUST %. FISCHER, Administrator of 
the Eetate of Herguret Fincher, Decerse 5 6 I Ne 6 3 PD) 
llee, 


AIPEAL PROM 
ve CLROUIT GUURT, 
JOHE TRAUECGHT, JR., Cok COUNTY 
Appelisnt. 


Ovinion filed December 24, 1924, 


Ma, JUSTIC® TROWGOR delivered the opinion of 
the court. 


By thie appeal the defentant, fTraueckt, seeke to 
reverse & jucgment for $2,500.00, recovered syeinet him by 
the plaintiff Administrator in the Cirecit Gourt of cook 
Sounty, in an action brought by hia to recever daxagea alleged 
to have been auffered ae a reeuit of the death of the plaine 
tAff's intectate, who wae hie wife, It is the plaintiff's con 
tention that his rife's death reaulted from injuries received 
by her when she was struck by an autowebile driven by the 
defendant. 


The ineident involved in thie case hapsened shortlg 
after eight o'clock on & Harch evening, at the corner ef South 
Baleted street and Garfield Sovulevard, in the City of chic ge. 
At thio point Garfield Soulevard ia aade up of tee roadways. 
The north rondway is used by the west bound traffic and the 
south roadway is used by the east bound traffie. in the center 
ef the south roadway and at ea point = few feet west of the 
erosewalk over that roadway, at the east side of Neleted street, 
there was 2 safety-islené on which there wee sn electric street 
lamp. All Ghe evidence is te the effeot that this corner ws 
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well lighted. There wos a drug store situated at the south- 
@agt corner of the interseotion, 


At the time in question, the plaintiff and hig wife 
had been walking north oleng the erst aide of Haleted atreet. 
Whea they reached the end of the eidewalk at the south side 
of the south roadway of the Boulevard, the plaintiff testified, 
he looked eavt ond weet slong the rondeey, oni that hie wife 
alee turned hey hedd to the west, snd that he saw no vehicles 
approaching. He and bie wife then proceeded acroes the road- 
way in a northerly direotion, the cleintiff being to the east 
and his wife to the weet, as they walked aerose the readeny. 
The plaintiff? testified that men they reached a point a few 
feet to the southeast of the eaifety-island, hig wife was struck 
by an automobile, which opme in contact with her left hip, and 
both the plaintiff and hie wife were knocked down, | 


The defendent, ® young men 21 years of age, secompanied 
by one Farrand, s friend about bis orn age, who wae sitting bew 
side him on the front gest, was driving » eeven passenger Po ckard 
touring car, north in Helsted street. it wae 2 misty, rainy 
evening but the plaintiff and hia wife were oot carrying on we 
Prella. The side curtaine were ali in place on the sutewobile, 
except the ons in front of the left hand aide beside the deo 
fendant, who was driving the car. When he reached the Soule- 
yard he onme to a stop, just south of the cross walk over Maleied 
atreet at the gouth aide of the Boulevard. He then proceed- 
ed into the Boulevard, making » wide turn to the @nst, © } 
going out into the roatiway te « point a few feet south of the 
eafety~island, ond just after pessing the island he collided 
with the plaintiff's wife, After the collision, the defendant 
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van his oar fifteen or twenty feet in a southeasterly direction 
over toward the side of the rondway, where he stopped, either 
the plaigtiff nor his wife were run over by the automobile. They 
were agcieted into the drug store, after which the defendant took 
them in his car to 2 doctor's office several bleoks away, and after 
the plaintiff's wife, who was the only one injered, received 
geome attention there, the defeniont teok them veth to their 
home. 


The plaintiff's wife wae « women eixty-three years of 
age, about five feet nine inches in height onc weighed 145 
pounds, Up to thie time ahe had alenys apparently been in ood 
health, he had always done 411 of her own house work. Ag 
& result of trie eollision, she reesived a bruise on her left 
hip end her leg grelied up to about twice ites normal size, 
from the hip te the Ence; thers wre alee some injury te theleft 
enklie, but apparently this did not emaunt te much, As soon ag 
the plaintiff's wife wae taken home, she was put in bed and 
poultices were applied toe the bruised area on her hip. Her 
husband ¢tectified that the swollen condition, deseribed shove, 
continued; that she felt eoncidersble prin ond clent poorly; ; 
that during the first tro weeks ashe left her bed now ond thea, 
with som sesistance, but rould stay up only » short #hile, 
and that during the following tee weeks she wis confined to 
her bed contimiously. @he died sbout four weeks after she 
received hey injuries, and it appeare from the record that her 
death oame suddenly ond without sny indiesticn that it was 
approaching. 


In support of his appeal, the defendant contends 
that the evidence fails to disclose any negligence on his part 
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and aleo that the deceased and her husbend were guilty of 
contributory negligence, both ac a wmtter of fact and as a 
matter of law. The plaintiff testified that before he and 

his wife started serose the roadway he leoked both eays end 

saw nothing approaching and heard nothing. fhe fact that no 
horn or other warning signsl wae sounded by the defendant, ia 
net disputed, The defendant testified there wee no cession 

to sound his hérn, ani his companion testified thet ac horn 

was sounded, The plaintiff testified that in eressing the 
roadway he and his wife went at « regular walk; that they 

were not going alewly nor were they burrying., One O' Weil, 

who was walking slong the epst site of Haleted street, a Little 
way behind the plaintiff’ and his wife, testified that he saw 
them going acrose the roadway and he saw the plaintiff's auto 
mobile come up from the south and stop at the Boulevard crossing 
and then start up and turn east into the Soulevard; anc ae it 
turned inte the BRoulevard, it made « wide turn and wan going 
slowly,~ about five miles an hour. He gave it as hie tupreasion 
that the deoenged was struck by the sutomobile's muaper or 
fender, at the right hand side of the cor. One Goverly witnessed 
the collision from the drug store window, fie testified that the 
left front fender of the autozobile struck the deceased, and 
knocked her and the plaintiff down that as they were struck, they 
were "moving perfeotly natural * * * they dic act heetitete or 
jump either wny, only wnlked.” He further testified thet they 
appeared to be hurrying and that he did sot gee them before the 
machine etruck them; that the first he eae was when the left 
hand fender ofthe autonobile case into contact with the de= 


eeased. There is no doubt of the fact that it was the left hand 
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fonder rather than the right which struck the deceased, for 
ghe end her husband were knooked down toward the northeast, 
ama theoesr cleared them snd pasced to the aouth of then. 


The defendant testified that he made » long turn 
going into the Govlevard; that the windeghield wee clear, as 
his coupoenion had just drawn » squeegee seross it before he 
started into the Bouleward; that he was going about four or 
five wiles en hour, and he netieed the plaintiff and hie vite 
when he wag about ten feet from theg; that at that point he 
had gotten out into the Boulevard ond sas driving bis oar 


direotly east end the plaintiff and his wife were walking 
north; that the front of his oar cleared them, when they 


wuddenly stepped back inte the left front fender of the or; 
that if they had not stepped back be vould have clesred thea. 
The defendant's aempunion, Farrand, testified that as the oar 
made the turn into the Soulevard he was looking into the drug 
store snd dif not gee the plaintiff and hie wife, nor did he 
know that anything hed happened umtii the defeuiant remarked 
that be had hit semebody. He testified that the car wae going 
about four or five miles an howr — 


On this teatinony, the question of whether the defend- 
ant wae negligent or not wos one for the jury, ond it would be 
impoesible for this court to say thet the conclusion of the 
fury, to the effect thet the defendant was guilty of nerligence, 
was against the wenifest weight ef the evidence, According 
to the plaintiff's witmeaces, he and his wife had net cleared 
the path of the car at the time the deceased wae struck, At 
the tate at which the defendent war driving, be testified he 
aould stop "almost immediately, provebly in » gouple of feet." 
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He also testified that he enw the plaintiff and his wife 

when they were ten feet away, If they were ncst clear of 

his pathway at thet tine, and they were not, if the testi- 
mony of the plinintiff£'s witnesses, as to the faots of the ool 
lision, was correct, ond the jury aay have so believed i¢, 

the defendant was negligent in not stopping hie er befere 
atriking the decensed, Ke, of course, had ne right of way 
ever her and had no right to rely upon her jusping out of 

the way. 


Likewise, in our opinion, the question of the com 
tributery negligence ef the decoaged wes = matter for the 
jury to pass upon. 8 point is wate of contributery neglie 
gence upon the port of the plaintiff, wut the sane would be 
true of thet aleo, In an apparent effort to estsbligh con- 
trivutory negligence on their part, counsel fer the dofende 
ant brought out on crose-examination ef O'#eil, aad also the 
defendant's direst examination, that es the automobile wade & 
the wide turn inte the Boulevard, it reached a point where it 
went directiy east «nd et that point wee « *substanmtiel*® dis- 
tunce away from the point of collision, and the erguwent is 
that the deceased and her husbend apparentiy wade no effort 
to leok cut for vehicles coming from the west, which sas the 
direction from which treffiec was to be expected on this roade 
way, but thet after leaving the sidewalk they went directly 
agroes te the north and kept looking to the north, whereas 
if they had exercised the proper care in keeping & look out 
for vehicles frex the weet, they would have geen the defende 
ant's cay and avoided being struck. OGertainly the evidence 
ig not euch that it could be said that the deceased ond hee 
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busbend were guilty of comtriiutory negligence, as contended 
for, en 2 matter of law, nor, in our opinion, would thie 
court be justified in holding thet the finding ef the jury, 

te the effect that they rere in the exergise of @ proper de~ 
gree of care, as a matter of fact was againet the nontfest 
weight of the evidence, The evidence is that the deceased 
was etruck after che and her husband had preeseded twenty or 
trenty-five feet from the point where they atenped off the 
sidewalk, The evidenor further is that when the defendant step= 
ped hie sar south of the Boulevard, he was in the northbound 
atrect car track in Kaleted street, and fifteen or trenty 
feet south of the point st which the claintiff and bie wife 
atepped off the sidewalk inte the Seulevard vosdeay. that 
would place the cutomobile betesen thirty-five and forty-five 
feet south of the point of the solli¢cion and trenty or cwenty~ 
five fect weat of that point, at the tine the defendant started 
wp his esr to turn into the Boulevard. it wae fer the jury te 
determine, from a1] the evidenes, whether or act, wader such 
& situation, the decensed ami her busbeud should, in the exer 
cise of ordinary cure, hove observed the defendant's eax ae it 
epprosehed them, in tine to avoid the collision. Ae already 
gtated, we are of the opinion thet the evidence in net such 
ae to warrent this court in disturbing the verdict. 


The defendnt oontend« further that the trisl court 
erred in the sdmiasion of improper evidences, in that two physic! 
ane called se witnesces by the plaintiff, were persitted te 
testify on the question of exbolien, although sn objection 
was interposed to the effect that there was no evidence in the 
seeord to shor that any ebeh thing wes present in this cnate 
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Am wutopsy was perforned on the body of the decensed, by 

a Sy. Mitchell, who testified thet the organe in the shest 
exvity were norm] exoept that the heart showed a slight 
myoonrditis; that there were aome adhesions sbeut the gnll 
Dladder and transverse eolon; that there was an aren of dis- 
coloration aitunted on the left thigh, ond upon opening 
that area, there was an exudstion of fiwid wad bleed, ond 


that 1% eas wery diffieult to diagnose the sendition dae 
volved in the vruiee cn the thich. frie vcitness was asked 


whether or not he hed an opinion, based on a hypothetical 
question, aa ta whether the injuries the decenaed reeeived 

at the tine of the automobile collision, aight or coud have 
@nuged her death, and ke replied that be di¢ have an opinion, 
and it was thet there aightinwe deem & onnesl relationship 
between her death end the bictory ef her injuries ae set 
forth in tre hypotheticn] question, and that be baged bie ang 
wer on the fxot that there wae » pre-existing eyooarditie 
associated with trauma. He further testified to the affeot 
that the bruise on the thich sight have been the reault of oa~ 
Slusion or the blocking up of 4 bleed veecel or the deteriora- 
tion or dageneration of blood, or just the average hemerrhage 
gaused by the flow of blood to a gwertrin point; thet it was 
moet difficult to eatate which it was, bet it might heve been 
any one of the three. The first of thesne sosaible conditions 
involved an embolicn, ond he then went on te testify thet if 
there wag on emboliem, it could not have produced immedie te 
death beesuse it wae not loseted in & vital part, but thet 

it eould be sesocinted with the history of the injury, sa 
etated in the hypothetice] question. It was et thie point 
that objection was first made, to the effect that there was 
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no evidences in the teetiaeny, to aunggest an embolian, “and 
whatever evidence there ia, is too remote and speculative 

to perzit an anewer." As we rend the teatigony of this witness, 
At wee to the effeet that the brulne he found on the thigh, 
wight have been oocasioned by any one of three sonditions, one 
of hich was an "occlusion or blocking up of the blood veesels 
in the left thigh,* which would imvolve an enbolien., This 
witness further testified that it wee of the utmost difficulty 
to differentiate ant deteruine whether thie seadition on the 
thich "war an ecbéliem or merely en coclueion of the blood 

im thet part." He also anid it might heave reeulted from sone 
damming of the vessel st the point indicsted and he explained 
that thie involved an omboliem,- *the dam is the exmbolien,* 

Me further testified that, unless this bruise would be followed 
by complications, it, in itself, mould net be sufficient te 
produce death; that following euch a bruise there might be 

an embolism to the vital secticans of the bedy and that therr= 
fore the injury might be sufficient shock to the ayetes te 
produce death. He further testified that in « pouet-norten 
examination, where dfath hae been produced by eabolisa, the 
embolism is not always found,- “if the emboliag involves a 
primary vital ares and later becomes adsorbed, slthough thet 
area becomes degenerated, the effect of the eaboligm would be 
to gauge death, although the ecaboliem itself would have departed) 
On crone-exacination Gr, Mitehell testified that he did net 
find any ewbsliem, either in the heart of the deceseed or any~ 
where in her body, but that he found, underneath the skin on 
her thigh, ® condition stich might have resulted from three 
different exusea,- from blood in the tissue or degeneration 
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of bloed in the tissue, "or it sight have resulted from some 
Gaming of the veerel at the point indiested.* Om crogs- 
examination Or, Mitbhell further testified thet ayeosrditie 
of iteelf wight produce death without any injury, “but thet 
& myocarditis whieh pre-existes an injury, if the injury is 
of sufficient character to aggrevate the condition, may in 
association with the injury, in some manner, be one of the 
factors in the production of death;* thet if the woman referr ed 
te in the hypothetical question wes injured by an autemobile, 
and head & myooarditie, and if she sustained sheck ae « result 
of the automobile accident, and if the myocarditis was aggre- 


vated or affected by that shock, ite effect would "probebly® 
be immediate; that after thirty days, when one has probsbly 


begun to recover frou the injury, *we don't expect to find that 
shook ag important a factor in heart trouble previously scauired 
ae it would have been imuediately at the tise of the accident." 
This ia not esying, as cowmeel for the defendant argues in bis 
brief, that if the myocarditis wae to be aperavated by the 
effeote of shook as @ rewult of the collision, thet effect» 
Fauld de immediate. The moet that thie witness said in hie 
testimony wee that it "probably" would be immediate, ond that 
the shock would «at be expected to be se important a factor 
thirty days after the injury oe it would be immediately after 
the accident. This witness ales testified that the adhesions 
he found in the gall bladder and the transverse colon, might 
have hed an effect in thie ease, but thet the effect vould have 
been a secondary one rather than primary. 


Another witness, oulled by the plaintiff, Or. Wells, 
who had no conncotion with the treatment of the deceased, reply- 
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ing to a hypothetionl question, stinted that in bis opinion 

the injury received by the woman described in that queetion, 
could have produced her death a month after her injury, end he 
atated that hie reason for his opinion was thet “all of the 
easential conditions of death by a certain condition, known 

in oonnection with trewastio surgery a¢ eabolue* had been aen= 
tioned in the hypothetical question put te hima. The witness 
wae eaked whether he had any other reason for hie opinion, to 
the effect that there aight have been & causal comnection bee 
tween the injijry ani the death, and he answered, “Yea, because 
you have given a contributing ond auxiliary esuse, alao, in 
addition to the likely one.” He was then asked @hat the con- 
tributing cause wae and he answered, "The existence of « oardiae 
or heart pathology of some degree* and *a confiruatery physical 
finding eonoerning the conditicn in the thigh which wade the 
formation of an embolus probable." Thies witness was then seked 
whether he had an opinion as to whether when a death ia cansed 
by embolus, the embolus aay always be found on postemortes exam 
ination, and he anevered thet it way or may not b founds thet 
the enbélus may be very small,- it exy be almost mieresoopio; 
*It may not be anything of # demonstrable character, observable, 
the embolus being found by a post-mortes section of the heart, 
but its presence us a foreign body, a thing thet the heart ic ee 
unused to, is sufficient to interrupt the sycle of the heart's 
action end partiowlarly if it is © myoenrdine heart, which is 
om irritable heart 2nd which hee a pathology in there and subject 
te renotion mere than a healthy heart.” 


Prom the foregoing testimony it will be seen that ale 


though the doctor who performed the autopsy did net ‘ind an ane 
boliam, either in the heart or any part of the bedy of the dem 
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Geased, one might nevertheless have been present, for the 
eutopey might or might not reveal an eubcliem, even though 
one were present. It further appeara from the testimony of 
the doctor who performed the autopsy on the body of the dew 
eoased, that 1% was difficult to diagnose the condition found 
in the aren degoribed ag the bruise on the left thigh; that 
in his opinion it might be eemasioned by one of three cnuses, 
one of which was the damming of the blood vessele, which ime 
Volves an exboliem. it ie further apparent from the testinony 
thet if that were the condition present it would not bring 
about death, iusedintely, becouse the condition did not «ffeet 
a vital part, but that death would oseur when the eabolies 
did vench s Vital part, which the doctor testified might be 
the heart or the lunge or the upser part of the apinal opr 
or the braia, and the testimony eee further to the effect that 
when an esboliem reached euch a part death would be ondden. 

Im our opinion, on this evidence, there «es sufficient proof 
ef the possibility of the presence of emboliem te warrant thr 
trial court in overruling ob joations to questions propounded 
to the physicians on thet subject. 


It is contended thet the death of the plaintiff's 
intestate was not the reavlt of the injurics she received at 
the tine of the collision with the defenisnt's suteuobile. it 
was clearly the epinion of the witnesses who testified on the 
subject thet there aight have been 2 causal sonnection be- 
teoen the injuries end the death, it was fer the jury to say 
whether, on that testimony, ond testimony to the effect that 
the deceased ha@ alwnys been in spparent good health up te this 


time, ond was practically continuously confined to her bed 
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after the injury, and 211 the other evidenge in the case, 
the injuries received by the deceased at the tice of the 
oollinion did, in fact, contribute to bringing about her 
death. We oannot say that the finding of the jury, to the 
effect that they did, ie against the senifest weight of the 
evidence, 


The defendant further contends that the daac ges 
awarded by the jury ere exotssive, and that counsel fer the 
plaintiff wade iaproper remarks in con:eotion with bis argu- 
ment to the jury. ‘%¢ do sot consider the daanpes excessive. 
the remarks of counsel, which are complained of, in our 
opinion were not improper. Ig connection with hs argument, 
counsel referred to the fact that the olaintiff was lone. 
Ordinarily, it ie improper to argue in such o eese aw this, 
or to show that next of kin are crippled or are poor. However, 
im the ease at ber counsel for the defeniant had sttoupted 
to show that the deosnased had been an unusually hard worker, 
not only attending to the unucl duties ef » housewife wut even 
doing such work as peinting end decorating in the apartacat 
where she and her husband lived, and apparently an stteupt was 
mde to show thet she hed been Little short of a slave, ond 
that this io what hed broken berdorn and brought about ® ay- 
ocarditis and caused her death, 1,, replying to that Line of 
gentention, counsel for the plaintiff remarked that it ws 
quite probable that the duties of the dcosnsed had bean rether 
greater than weual, by reason of the fact that her husband was 
iawe, ond for thet reason wae aot in a position to do ae much 
aa he might have otherwiee done. The remerk was, in our opinic 
@uite harsiless and inconsequential. The plaintiff war in court 









si hee ohio eae ‘ee one bia 
dconid ee shan % ‘ere HE om ei ve 
~ heanele ha baler 4 






ae ast t hae at smtntens ok “atta 104 roman, te, Lion 
| et 2k tele boteemie th Ehetaty add wok Re pro : 
RoC RON Lae PemawaRh ool Fo coded edt onde, atidaadone, 4 
fier barcans woe gate tout oh Te sais ge Lect se 











sgl pen owe “ en » lec a ' 
tate al gaw thitwtete oct + fantanopensount born ene Lareed eee 


~l4~ 


and whatever lameness he had was apparent. Reference had 
been wade two or three times daring the testimony to the 
fact that as the pleintiff and his wife, passed over the 
roadway she hed held of his left arm, ae he we lace on 
that side. in the course of the argunent te the jury 
eounsel for the plaintiff else referred to the fact thet 
strictly, under the law, the defendent was an incompetent 
witness in the setion brought by an aduninistrater of the 
estate of the deceased, but thet his incompetency had been 
waived ani he had testified. This was 2 antter quite out- 
side the province of a jury snd it should not heave been 
wentioned. Objection was interposed to the remark and 
while not formally sustained, the rewarks of the court 
were such ae to indioante that, without question,e the court 
remarking that the point had been waived and the testimony 
wae in and *that is sufficient." 


We find no error in the reoord and the judgwent of 
the Cireult Court is, therefore, affirmed. 


JUGGRENT AFFIRMED. 


O'CONNOR, P.d. AND TAYLOR, J. CONCUR, 
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MAR. JUSTICE THOMSON delivered the opinion of 
the court. 


By this appeal the defcndant seeks to reverse a 
judgaent for $1400,00, recovered against him by the plaintiff 
in the Superior Gourt of Cook County. the action brought by 
the plaintiff was one for fraud end deseit. In the declaretion 
filed, the plaintiff set up a contrect by the terme of which it» 
purchased from four to five car leads, of about twenty tons 
each, of dry tannery weete beir, free from lime, at $22,00 
per ton, f.0.b. core, at Alpena, Michigan. The contract 
provided that “analysis® was to be “like sample submitted and 
filed with Illinois Chemical Laboratory." After setting up 
this contract in the declaration, the plaintiff alleged that 
the defendant, at the time the contract wea entered into, sub- 
mitted a semple which wae free from lime, and faleely and 
aaliciously represented that the uerchandiee would correse 
pond with the sample; and that the defendant deceitfully and 
fraudulently, and intending to induce the plaintiff to pure 
chase the same, warranted the said hair to be like the sample 
and packed up fairly and without; feceit, and to be good and 
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Se 
merchantable, which said representations were when se made 
by the defendant, weli known by him to be false and une 
true, The declaration further alleged that the plaine 
tiff relied upon the representations and warranties of 
the defendant, who then and there obtained from the plaine 
tiff $1400.00 as a deposit on the purchase price of said 
waste hair; that the hair was deeitfully packed and wag not 
Gry tannery waste hair, and free from lime, but that the 
material delivered by the defendant under this contract 
"was principally composed of dirt, rubbish ani earth,*® to 
the knowledge of the defendant; and that upon dissovering 
the fraud, the plaintiff iasediately rejected the shipment 
and deaanded a return of his money, which was refuse. The 
defendant filed a general dewurrar to this declaration, which 
the court overruled, after which the defendant filed « plea 
of not guilty and went to trial before a jury, on the merits. 


In support of hie appeal the defendant first cote 
tends thet the trial court erred in overruling hie demurrer to 
the plaintiff's declaration. Any point the defendant my have 
had in that regard wae waived when he thereafter filed a ples 
of the general issue and went to trial on the merits. The 
defendant further contends that the proof subuitted by the 
plaintiff, and on which the judgnent appenled from was entered, 
ie based on a theory different from the one eet forth in the 
decloration. The plaintiff qubmitted evidence tending to show 
that prior to the time the perties entered inte the contract 
in question the defexdant submitted @ sample cowpesed of 
waste tannery Yair, ond the contract was entered into on the 
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basis of that sample. Sometime later the defendant oalled 
at the office of the plaintiff ond handed him involees for 
four oar loade of the material covered by this contract, ond 
stated that be had shipped the material as indicated by the 
invoices, and requested a check in payment. The plaintiff's 
@videnoe further tends to show that at this time the defende 
ant subaitted what ie referred to as a shipping sacple, from 
each of the four cars; that the vlaintiff's president looked 
ever these samples and asked if they represented Just whet 
bad been shipped and the defendant answered him that they 
aid, whereupon, the defendant was given the plaintiff's cheek 
for $1400.00. fhe plaintiff's evidence tends to show further 
that these so-oslied shiping samples were sent to Gascoyne 
& Gow, Of Baltimore, pursuant to a provision of the contract 
reading: *Ghemists: Gascoyne 6 Go., Baltimore, Maryland, 
at expense of party not sustained,” and further that the cone 
tente of the shipment had some hair in it, but could not bs 
elaseed as ordinary waste hair,~ it was full of dirt, sand 
and lime, but very Little hair and the hair presdnt was in 4 
sort of decomposed condition. The plaintiff resold theae 
cars to the International Agricultural Corporstion, at Jinein- 
naté, Ohio, whieh rejected them upon arrival there, the 
plaintiff advising the defendant of auch rejection. in our 
opinion, there was no substantial variance between the declara- 


tion and the proof. The dechsration might well have been 


drawn more accurately and more in conformity with the general 


|" GOurse which the proof was to take, although of course it wae 


neither necessary nor proper for the plaintiff to plead his 
evidence. The declaration filed sentions only one sample, 
in connection with which the plaintiff chargee the deceit 
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upoa which hie eotion is baged. Thies charge of deceit vag 
sufficiently made out, by proof showing that there were in 
fact two samples, one svbmitted at the tiage the contract wis 
entered into, and on the faith of which it wae exeoauted, and 
the second sample following later and presented to plaintiff's 
president after the chipment called for by the sentract bad 
been made, which sample the plaintiff's proof tended to show 
was evbmitted by the defendant ss a “shipping sauple* vhigh 
corresponded substantislly with the original saepie; and the 
plaintiffs oase as made out by hia proof, and, in our opinion, 
sufficiently suprerted by the declaration, was to the effect 
that the defendant ageured the plaintiff thet the materiale 
shipped were up to the shipping saxncles evbmitted, on the faith 
of which the plaintiff paid his woney, 


The defendant further complains of the condket 
of the ettorey for the plaintiff in the course of the trini. 
Tne only argument made on this point, in the defendant's 
brief, atutes that the plaintiff's attorney *rushed in and 
teatified for his elient,® and that while oertain exhibits 
were being placed before the jury during the trial, counsel 
for the plaintiff “talked te the jury about the exhibits, ever 
the objections of defendant's counsel.” fothing is said in 
the brief further than this, either conesrning the teatinony 
given by counsel for the plaintiff or consorning bie alleged 
remarke to the jury, but the watter is dropped, with the 
atatement in the brief submitted in behalf of the defendant, 
Ye submit this point without further discussion." Under 
rule 19 of this court, we will not consider pogate not argued. 
It io a well established rule that this court will not make 
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a search of the record, in an effort to find support for 
points submitted without discussion; Nothing is stated 

in the argunent referred to, as to what the remarke of plaine 
tiff's counsel vere and why they were objectionable. 


Complaint is made as to certain instructions. The 
defendant tendered an instruction wnich the court modified 
and then gave to the jury as thus modified, fhe inetruction 
ea given read as follows,= the modification by the court 
consisting of the addition of the phrase appearing in italics < 
"You are instructed that if the merchandise ghipped eas tane 
nery hair vaste ag it is koown in the fertiliser business, 
and substantially a9 provided in ths sontragt, then the plain=- 
tiff cannot recover, and your verdict shovld be for the dee 
fendant." it is argued that by adding the words appearing 
in italics the court told the jury, in substence, that if the 
defendant committed a breach of contract he was liable in 
an action of fraud and deceit. This is not correct. That 
the court told the jury by thie instruction, was the exact 
reverse of that, nnmely, that if the defendant had complied 
with the contract, then he could not be liable for fraud and 





deesit, which is beth correct and in accord with the defendant's 
contentions. Gomplaint is also made of the refusal of the 
trial courtto give an instruction subsitted in behalf of the 
defendant, by which it was sought to tell the jury that in 
order for the plaintiff to recover it must prove certain 
specified things by a preponderance of the evidence. Among 

the inetructions given was one worded a little differently, 

but on the sane subject as the refused inetructicon feferred 
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te, and containing all the elements necessary to be preven 
by the olaintiff before there oowld be & reeovery, and there~ 
fore, the defendent is net in position to complain about the 
refusal of the additional instruction, With reeard te ine 
structions, the defendant further couplaings ef the refussl 
ef the court to instruct the jury, at sis request, “that 

& verdict of not qulity in the case of bear would not prevent 
the plaintiff from suing the defendant for breach of sontract 
or for money had onireseived.” That inetruetion had nothing 
to do with the issue submitted to the jury, as to whether the 
defendant bad been guilty of fraud and deceit, eas charged, 
and the court properly refused it. 


The defendant further contends that the verdict 
for plaintiff hs againat the annifest weight of the evidence, 
In arguing this point the etatewent is made that the defenile 
ant tried to keep out of the onee, the refusal of the care 
shipped by the defendant in fulfillment of this contract, 
by those to whom the cars had been reegold by the plaintiff, 
but in thie the defeniant did not succeed. An exenination 
ef the abstract, at pointe in the testimony at which the ree 
eele of these onre was mentioned, discloses no objection inter 
posed to this testimony. The quegtions at isewe in this osee 
were the subject of conflicting testimony. There is sufficient 
evidence in the recerd to support the cleintiff's case, if bee 
lieved by the jury, ac it apparently was, in view of the 
verdict rendered. lo reagson appears from the record why auch 
evidence should not have been believed by the jury, beyond 
the fnot that there was other evidence to the contrary. fhe 
jury esw the witnesses ani heard them testify, and in our 
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Opinion, their conolusion may not be said to be against 
the manifest weight of the evidence, 


For the rengons stated, the judgment of the Superior 
Geurt ia affirmed, 


SUDGRERT AVFIRUKD, 


O° CONNOR, Ped, AND TAYLOR, J, COWOUR, 
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This was an action of the fourth class in the 
Municipal Court of Chicago, brought by the plaintiff Come 
pany against the defendant Staff, on a trade seceptance, 
in the sum of §662,16. The trade acceptance was drawn 
by the plaintiff on the defendant and accepted by the defend 
ant on May 4, 1923, and was ppyable August 2, 1922. It 
I recited that the obligation of the acceptor thereof arose 
out of the purchase of goods from the drawer, At the cone 
ss dlusion of the evidence, the triel court instructed the 
ss Gury to find the issues for the plaintiff, A verdict was 
Ki returned accordingly and judgment was entered agninst the 
«defendant, for $664.61. To reverse that judgment the deo 
fendant has perfected this appeal. 
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It is the defendant's contention thet the trial 
court erred in giving the jury the peremptory instruction 
in bebalf of theplaintiff, in view of the fact that evidence 
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had been introduced in the defendant's behalf, tending to 
prove thet the articles manufactured by the plaintiff for 
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the defendant, and which were covered by the trade accepte 


ance, were defective and useless to the defendant and his 
customers, and that therefore there hod been # failure of 
consideration, and that evidence to this effect being in the 
record, the issues should have been submitted to the jury. 


The plaintiff Company was o manufacturer of tools. 
Tne defendant was a dealer in, and distributor of, automotive 
equipment including toole of various kinds, The defendant 
maintained an office in Chicago, and apparently he personally 
trayeled over the country mking sales and sending in his 
orders to the Chicago office to be filled. On Way #1, 1921, 
the defendant gave a written order to the plaintiff for about 
Nine thousand reamers, of specified sizes. Under the terme 
of the order, about 900 of the reamera were to be delivered at 
onee and the balance ae specified. Deliveries did not begin 
until August and they were made in varying quantities from thet 
time on. There is some controversy in the record as te whether 
the plaintiff had represented that it was fully equipped to 
take care of this order and as to whether it was in fact 30 
equipped but in our opinion that is net material, The delivere 
ies as made from time to time, from August on, were a coepted, 
by the defendant and peyments were made et different times, 
aggregating something over three: theugand doliars. The record 
contains several communications between the parties, those from 
the defendant urging delivery snd those from the plaintiff urg 
ing payaent for past due accounts for goods delivered. On May 4, 
1922, the defendant sent the plaintiff the trade acceptance 
here sued upon. When this trade acceptance was received by 
tie plaintiff, there was received with it, from the defendant, ® 
statement of account of the plaintiff with the defendant, under 
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date of May 4, 1922, = the sane date as that of the trade 
acceptance. This statement covered invoices from January 
3, to and inoluding April 13,© eleven in number - agregate 
ing in amount §$662,16, the amount of the trade acceptance. 
The defendant while on the witness stand did not deny that 
this statement wae sent from his office to the plaintiff, 


together with the trade acceptance, but he merely stated 
that he did not know anything about it, these matters being 


attended to by his office force. it is quite apparent that 
the trade acceptance was given by the defendant in payment 
of the meamers covered by the eleven invoices specified in 
the statement which accompanied the trade acceptance, 


In support of his contention that the reamers 
manufactured for him by the plaintiff were defective, the 
defendant testified that the first delivery was made in August, 
1921, and continued from that time on. He first said that he 
noticed the defects in thebeginning of 1922,ein January or 
February. He later testified that he noticed defects in 
them in August 1921. He then testified that in May or June, 

1922, he knew that ell these reamers were defective and he 

made up his mind that he would not pey for them. He had given 

the trade acceptance sued upon, in payment of the reaners 

covered by the invoices included in the statement of even date 

with the tradeseceptence, early in May, and there is in the record 
a letter from the defendant to the plaintiff, the defendant write 
ing from New Yok under dute of Jyne 25, replying te a letter 
from the plaintiff to the defendant, written three days previous, 
calling attention to the fact that there wis then = balance of 
ever $1300.00 due for goods that had been delivered, and in thie 
letter of Jyne25, the defendant acknowledges receipt ef the letter 
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from the plaintiff and says, "Relative to your ascount, 
owing to my jumping around so fast, I bave been unable to 
keep in touch with office, however i expect here 2 statee 
ment showing how things are going & will advise office to 

do what they oan for you if they have money, However [ 

hope to be in Gnicege on the 10th & at that time will see 
regarding waking you a substantial payment." It is diffie 
eult to understand how the defentiant could have vritten the 
plaintiff as he did late in June, if, as he testified, in 
May or June he knew “that all these reamers were defective 
and made up my mind that I wouldn't pay for them.” He 
testified also that reamers were returned every dey from 

the beginning of their transaction; that in Octeber he found 
defects in the tools returned; that in Gecember when he exam 
ined the returned reamers he found the game thing,- rough 
finish, bad workwanship, cracked and twisted blades and so on. 
Apparently there wee a box of returned reamere in court upen 
the trial of this case. Some of these reamers were shown the 
witness and he said they were defective reamers returned by 
his customers ant that they were reamers wade by the vlaiatiff 
under the order in questions He wan asked whether any of 
the reamers returned wore covered by the invoices included in 
the g@atement, in payszent d@ which this trade acceptance had 
peen given, and he said he did not know. He also stated that 
he did not know when the reamers, which he claimed were de- 
fective and had been returned to hia by the customers, vere 
delivered, nor to whom they had been delivered, nor what 
customer had returned them, nor how they had been handled 
while in the possession of the customer. fhe defendant 
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explained that his business took him away from Ghicege for 
weeks at a time and that he wae only in Thicage occasionally 
and then just for a few days, but he testified thet he wae 
advised, from time to time, by hie employews in Chicago, that 
the plaintiff's renmers were defective end were being returned; 
and he testified that thie matter we galled to the attention 
of the plaintiff and that the latter promised to repair the 
reaners returned and correct defecte in future shipments, and 
that on the faith of these assurances he made payments from 
time to time, 


One Forngren, a tool maker, wes shown certain 
reamers which had been returned to the defendant by the 
customers, He wag 2lso shown o ganple reamer such as the 
éefeniant claimed he had exhibited to the plaintiff at the 
time this order was given, the defendent's contention being 
that the reamers covered by the order were to be made according 
te thie sample, and the vitness testified as to certain differe 
enees between this sanuple and the returned renmers which were 
shown tevhim on the witness stand. On cross-exazination thie 
witness testified that use would have some effect on reamers, 
but that use would not effect some of the differences between 
the sauple and the reamers exhibited to him, about which he 
testified. 


In our opinion, the trial court was justified in 
giving the peremptory instruction for the plaintiff, because, 
taking the defendant's testimony most favorably for him, he 
failed entirely to show that any of the reamers claimed to be 
defective, were those covered by the invoices, in payment of 
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which he gave the trade acceptance, and, in ovr opinion, he 
also failed to intreduce any evidence showing or tending to 
ghow that the reamers manufactured by the plaintiff, for the 
defendant under this order, were waterially defective or 
materially different from the sample shown the plaintiff by 
the defencant (sesuming that the plaintiff had undertaken 

and # greed to wanufecture according to the esaple) et the tine 
they were delivered. Tne defendant made no stiowlng whatever 
as to the condition of the reamere at the time of delivery, 
nor did it make any showing to the effect that they were 
defective at that time, It was admitted that the reamera 
produced in court had been in the hands of defendont's customers, — 
in various parts of the country, but that it could not be 
stated how long they had been in the hands of these customers, 
nor whether during that tise they had been subjected te ordine 


ary and proper use or not, 


Such being the state of the evidence, we are of the 
opinion that the defendant failed to establish « proper defense 
against the plaintiff's claim on the trade seseptance, and the 
court was, therefore, warranted in giving the instruction com 


plained of, 


Yor the r°asons stated, the judgment of the wumicipal 


Gourt is affirmed. 
JUNGHENT AFFIRMED. 


O'CONNOR, Ped. AND TAYLOR, J. GUNGUR. 
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Ve MUNICIPAL GouRTt 
OF GHICAGO, 
MIDLAND HAT GUMPANY, 
& gorporation, 
Appellant, 


Opinion filed December 24,1924, 


MA. JUBTION THOMBON delivered the opinion of 
the sourt. 


By this appeal the defendant seeks to reverse a 
judguent for $1400.00, récovered against 14 by the plain- 
tiff in the Municipal Court of Ohiexngoe It appeare from 
the statement of claim fijed by the pleintiff that early 
in the fall of 1919, the parties entered into « contract 
for the sale, from the bankrupt to the defendant, of a 
lot of straw het goods known ee Mina piping, including 
fifteen cases of Thina piping fio. 1, in eines from 6 to 6} 
millimeters, at 50 cents per pieos, f.0.b. Hew York; dee 
Livary “about January - February, 1926." fhe contract 
provided further; "Goods to be as sample submitted, with 
uewal Variations,” sand alse that it was contingent upon 
certain specified conditions, *and 211 ether contingencics 
unavoidable or beyond our control." it was slleged in the 
atatement of claim, as to the fifteen onaes of China piping 
in centaeresey, that on February 36, 1920, the plaintiff 
aelivered 10 esses, forwhich the contract price was $2400.00, 


SS. 




















4 aE hice 


| OD 6GOR8E Gow we ing tpondeae edt Apitwset evade Of bowers ten a 


Nee 





eh ant, cause 
gous Loa, 
a pee 7) w 


ily 


apevan of ese basins ete on out a 
itwke wy 1 2) deatane fonmven te 
meet avasgqe YE segmrie? Ye ee ‘aie shalt 
hese sash Viddmielg st Ye hedit mtaid te e 
foordnoe 2 otal Reretae wttias 144 CEL To, tes oe 7; 
cf ae penaeheh 9 Mf : 948 0, 3.0m 9 ot 











nh Se Ai Se 


ay , pase walt ‘hak. aati kil a ya ag : the 
fowctace at OME yetadeT = yemead unde! YR 

SOSH ghar hae eke oa ow we abo vi ctr ventvons 
Avge tamgnttace eae #2 baile ands dan *ymuibility eR 


ieaiad ety sooner yer qeasrasieg ao sane ercoventace a A 


1 


~fe 


and that the balance of 5 cases was delivered to the defende 
ant on March 20, 1920, for which the contract price was 
$1200.00, but that the @fendant refused to accept and pay 
for the piping, a® so delivered; that the market price of 
piping of the type involved, In New York Gity on Febmuary 
26, wae thirty cents per piece, and that it was the same 

on Maroeh 30; and it was further alleged that by reason of 
the refusal of the defendant to eccept and pay for the pipe 
ing delivered, as alleged, the plaintiff had suffered the 
damages sued for. By ite anended affidavit of aerits, as 
amended, the defendant sdmitted that it hed contracted with 
the bankrupt, as set forth in the stetement of claim, but 
Genied that pursuant to this contract or in compliance with 
ites terms, the plaintiff had delivered 10 oases of piping 

te the defeniant on February 86, as alleged. Tre defendant 
then proceeded to allege that on or sbout March 37, the 
plaintiff onused 15 onses of pining to be shioped to the 

R. H, Comey Go. of Chicago, which piping varied in sige 
from 6} to 74 millimeters. ‘The defendent further alleged 
that by reaeon of the plaintiff's delay in shipping this 
piping, and by reason of plaintiff's neglect te tender 

for delivery 15 cases of piving of the sizes etipuiated in the 
gontract, namely, 6 to Gi millimeters, the defendont declined 
to receive the piping tendered for delivery, or pay for the 
game according to the terms of the contract. The defendant 
further alleged, in its effidavit of merits, as amended, 
that the sarket price of piping, in fifteen case lots, of 
the sizes of G to Gh millimeters, in the Sity of Shicage and 


in Sew York, during the months of January, February and March, 
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1920, was not less than fifty conte per pieos, thecontract 
price, wherefor the plaintiff had sustained no dnange bee 
equse of the defendant's refuer] to accept the piping ten 
dered, 


One of the defenses interposed by the defendant, 
was to the effect that the ciping included in the shipment 


of the 15 eases, was not in secordance with the terws of 
the contract, in that 1% wae not within the siges specified 


in the contract. The defendant offered teatimeny to the 
effect that the ehief clerk of the Gomey Company, to which 
company the oeses were consigned, inspected the riping 
contained in these cases and ancertained that the width of 
the piping shipped wee 64 to 7 millimeters, but objections 
interposed by the sleintiff, to this line of proof, were 
sustained by the court on the theory that the defendant 

had declined te reesive the piping contnined in these 15 
oases, solely on the ground that the delivery waa teo late 
and that this setion om the part af the defencant conatitoted 
a waiver of it of any other grounds, for its setion in refuse 
ing Sc accept delivery. fhe defendent contends that the 
action of the trial court, in thus suetaining plaintiff's 
@bjecotions to thia proof, conetituted error. in our opinion 
it is umecessary te pass on thie question, because even if 
we 2ecume that the defendent was in a perition to make « 
4efense on the question 6f 2 variation in sise of the piping, 
and that the testimony offered in behalf of the defendant on 
this question was competent, we are of the opinion that it 
was nevertheless immaterial, ana therefore the defendant 

wns nét prejudiced by the court's ruling in sustaining the 
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Objections to it. The contract ealled for China piping 

lio. 1, "6/64 m/u." and provided that goods were to confirm 

to saaple submitted, "with weual variations." festinony 

was submitted in behalf of the plaintiff, to the effect 

that "the usw] variations in the stramds, made by hand, 
after being braided up, ia about a half a alllimeter, somee 
times a whole millimeter, it 11 depends on the thickness 

of the atraw, the thickness as the straw grows. u/m means 
‘Millimeter and 6/6) means that the braid measures between, 

or approximately from six millimeters te six and oneehalf 
millimeters." This ¢vidence was uncontradicted,- indeed, 
counsel for the defendant in hia brief filed in this court, 
admits that the statement thet = onsehalf millimeter ia sliewsd 
for variation in size, ie true. fhersfore, even if it be 
assumed that the piping conteined in the 15 cases tendered the 
defendant under this contract, when measured wis found te be 
of width: from 6) to 7 millimeters, it would be quite fametere 
fal and furnish no reaeon which weed juetify a refusal of the 
delivery, for piping of such widths wae entirely within the 
requirexents of the contract, in view of the faot that the 
coun variations” amounted to oneehalf 2 milliseter, 


The defendant seeks to avoid liability on the further 
ground that the plaintiff shipped the coode in question tee 
late to cone within the requirements of the contract. The 
proof showa that ten cares were shipped from Hew York, by 
the plaintiff under this contract, on or about Februmry 36, 
and @ bill of leding was iseued by the railroad under that 
date. The president of the bankrupt company testified that 
he mailed this bill of lading to the president of the defende 
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ant company. In this connection, thewitnees was shown a 
earbon copy of a letter dated March 21, 1920, from the 
bankrupt company to the defendant, and he testified that the 
bill of lading just referred to was wpiled to the defendant 
together with the original of that letter, Why the plaintiff 
did not forward thie bill of lading, issued on february 26, 
until March 21, does not appear. The evidence as to the 
shipment of the remaining five onses ie to the effect tht 
the bankrupt company turned them over to a truckwan on Warch 
26, and the railroad issued ite bill of lading fer this shipe 
ment, on March 25, fre bankrupt compsny wrote the defende 
ant, under date of March 20, enclosing invoices for the fife 
teen cases. Under date of Murch 37, the president of the 
defendant company rrote the bankrupt company that upon his 
return to the city he had found these invoices awaiting bin, 
and he wae returning then therewith, saying, "You have shioped 
thie braid entirely too late for ue ami it is absolutely out 
of the question for us to use the same. Hed you shipped on 
time, we not only covld have used this braid but you would 
have saved ue considerable money, as we had te go on the 
market and purchase," The president of the bankrupt company 
wrote the defendant in reply, wader date of Hareh 31, urging 
acceptance, The evidence is somewhat gonfusing, as this letter 
of March 31 statde that the writer is encloeing the railrosd 
bill of lading for the ten eases shipped on Februsry 36, al- 
though the witness who rrote that letter had previously testi- 
fied that thie bill of lading had been sent to the president 
of the defendant company in a letter deted March 21, Again, 
the defendant, ig 2 letter dated April 5, seknowledging receipt 
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of the letter of March 31, from the bankrupt company, dee 
clined the “shipment of March 20, These are absolutely too 
late for us to use. It seems rather peouliar that these 
goods were shipped to us on February 36, and invoiced to us 
on Merch 20. Ye positively could not use these. We would 
have only been too glad to have them if yoo had shipsed on 
tine." 


It appears from the record that the shipment of 
February #1, was received in Ghicage by the Comey Company 
om March ll. The defendant contended that the Comey Company 
wes the agent of the bankrupt sompany and counsel for the 
defendant, in the course of the trial, offered te prove that 
after the execution of the contract, the president of the 
defenient company, while in New York, had e conversation 
with ene Schiller, in which Schiller sdvised hie thet the 
Gomey Company was the warehouse agent of the banktupt com 
pany, in Ghicege, ami thet shipments under this contract 
would be ande by the venkrupt company to the Oomey Company, 
and the defendant should deal vith the letter with respect 
to thesubjectegatter of the contract, it being the contention 
that the effect of this sonversstion between the parties des 
ignated, wee to change the delivery terms of the contract 
from f.0.b, New York to delivery in Chicage. Counsel for 
the plaintiff proceeded to state his objections to this offer 
of proof, but was interrupted by a romark made by the trinl 
judge, and later on, in stating» his objections, counsel cone 
tended that the evidence involved in the offer wag objected 
to as incompetent, irrelevant end immaterial, "and as net 
bearing on the case whatsoever.” The objection wes sustained. 
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In our opinion, this ruling cannot be considered as error, 
The offer sade conteined no atatement se to who Schilier 
was, nor any offer of proof as to hie authority to bind 

the plaintiff, and furthermore, the proof thus offered maa 
net within the pleadings for the defendant had not made any 
point of # change in the contract betwen the parties, but in 
the amended affidavit of aerite the defendant had admitted 
that he hed entered into a sales contract with the plaintiff, 
*in words ond figures set forth in the plaintiff's statement 
of claim,“ The recerd contains e letter from the @fendant 

te the bankrupt company, waiter date of February 14, reading 
as follows; *There are due us from you on early contract 
fifteen bales of piping braid, “111 you kindly edviee by 
return mail about when we can expect deliveries on these? 
Should they be rendy to ship at once, please forward by 
freight to R. H. Comey Oo., Ghicsge.” Sp far as the record 
shows, the defendant thus made the Camey Company ite «cent 
and directed the f.o.b. tien York delivery, under thie cone 
tract, te be made to that agent. The record further shows 
that of the fifteen cases invelved, ten cages were shipped 
to the Gomey Company, twelve days later, on February 36, and 
the balanes of five cases was shipped in the same manner under 
date of March 23. i, charging the jury the triel court ree 
ferred tw the isaue raised by the defendant's contention that 
the fifteen oases involved had net been shivped within the 
time specified in the contract, ud stated that there could be 
no question as to the ten cases shipped om February 36, aa 
the contract called for delivery f.0.b. New York, end the 
proof showed without contradiction that these ten cgses were 
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delivered to the railroad in Wew York, by the plaintiff, on 
Vebruary 26, which was within one of the two months specified 
in the contract. The question of whether or not the shipment 
of the remaining five cases, which were delivered te the raile 
road at New York on “arch 23, was within the terme of the 
contract, wee left for the jury to deteruine, ae a question 
of fact, the court pointing out that the contract ealled for 
delivery “about January © February, 1920," and ingtructing 
the jury that such @ provision ealled for delivery within 

the tro months named, or « reasonable tine before or after 
those months. Ho cbjection was raised by counsel for the defenie 
ant to that portion of the court's charge to the jury, This 
eourt io net in a position te say thet the conelugion of 

the jury, to the effect that the plaintiff had made deliveries 
at times which were within the requirements ef the contract, 
was not warranted by the evidence. Yhere wes considerable 
evidence before the jury, submitted in behalf of the oleine 
tiff, to the effect that ewing to adverse weether conditions, 
caused by heavy snor storms in New York OCity in February 

and March, 1920, importe which bec to pase through the Guetem 
House in the City during that period, piled up in large 
quantities and considerable delay wae o¢casioned by reason of 
this, in getting the last five cases involved in this con- 
tract, through the Oustem House. fhe plaintiff also offered 
evidence tending to show that during thie period there wae 
great congestion on the railresds effecting shipments for 

New York aa well ae from the Atlantic senboard to the west, 


as a result of whhch considerable delay was experienced 
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in the shipment of noneeasentials. fhe defendant submitted 
testimony tending to contradict beth the olaim thet there 
were delays in getting goods through the Gustem House, dure 
ing thie period, and alee the claim that there was e raile 
road embargo as to the shipment of noneesgentials. This 
conflicting testimony was for the jury to consider and 
PRBS UPOMe 


Counsel for defendant argues that the jury in 
this conse could not return a verdiot for the plaintiff 
“without acting unreasonably in the eye of the law,* without 
proper proof of the sample submitted at the time the cone 
tract was entered intoy and shoring thet the goede were 
like the sauple. In our opinion, this contention is wre 
tenable. The contrast called for 15 eases, Ghine piring, 
Wo. 1. 6/8) w/m, and provided that the goods were te be 
"as sample submitted, with uaunl varietions.* W contention 
ie made that the goods shipped were not of the right quality, 
but the only objection raised is as to their size. Tre 
sample could notceontrel the size of the piping to be shipped 
under thie contract, hich wns from 6 to 6) millimeters, ax- 
cept that the contract provided that the goods shipped might 
be within the ugual variations, which, ss above stated, was 
shown to be “about a half a millimeter, sometines a whole 
millimeter," depending on the thickness of the straw. 


As we understand the defendant's contention on the 
question of damages, it ie that the verdict of the jury, 


awarding the plaintiff dasagee representing the differsnes 
between the contract price and the market price st the dotes 
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of deliveries ude under thie contract, is againet the wanie 
fest weight of the evidence. It is pointed out that while 

the witness for the plaintiff testified that the market price 
of this piping in New York, in Janumry, 1920, wae eightyefive 
cents, and during February it fell off, wntil about the end of 
February it was thirty cents per pieee, which was the pree 
Vailing price between February 26 and Karch 24, and on inte 
April, three witnesses fer the defendant testified tothe effect 
that the price in January was as high as eightyefive eente, 
but that during Februsry and Warch it did not fall below 

fifty cents. If the price did not fall below fifty cents 
during the months referred to, the plaintiff oonld not be cone 
sidered as having suffered eny damage, even if the defendant 
wrongfully refused to accept delivery of this pining, as that 
was the contract price. fhe jury pesoed upon this sonflicte 
ing testimony, and, in our opinion, the record is net such as 
to werrant thie court in helding that the verdict was agsinest 
the manifest reight of the evidence, om that point. 


Tre defendant pointe out that if the deliveries which 
were made by the bankrupt company, are to be oonsidered as 
deliveries f.o.b. Hew York, as ealied fer by the contrast, 
the right of action agninst the defendent would be for the cone 
tract price, the defendant having refused to receive the 
goods after they reached Gomey § %., in Shiexgo, snd not for 
the difference between the contract price and the market price, 
which was the basis of the plaintiff's action. If the dee 
fendant declined to have anything to ¢o with these shipments 


of piping, after they had reached Chicago from New York, ond 
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were in the poseeesion of Comey & Go., assuming the latter 
to be acting aa the defeniant's agent, the shipper would 
have the right to resume peseension of the goods involved, 
#e11 then on the market, and bring suit against the defende 
ant for the difference between the contract price and the 
market price at the time and placeof delivery. That is what 
the shippe? dic in thie case, 


The defendant complains of the sonduet of the trial 
court during the course of the trial, contending that the court 
showed the defendant's counsel] such @ lack of consideratiop, 
and exhibited such a degree of impationce, as to prejudice 
the @fenge in the ,eyea of the jury. fe have given thie 
matter cnreful consideration, but in our opinion the record 
dees not disclose any such course of conduct on the part 
of the trial judge as oould reasonably be cuid to have had 
any such effect es counsel contemis it had. 


For the reasons stated, the judgement of the Municipal 
Gourt is affirmed. 


SUOGHENT AV? TRMED, 


O°CURWOR, P.J. AND TAYLOR, J. CONCUR, 
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EMMA CARTER, 
9361.4.683 
ial APPEAL PROM 
ve MUNICIPAL COURT 
OF oHICAGO, 


ADDISON BLAKELY, 


Appellant. 
Opinion filed December 24,1924, 


WR. JUSTICE THORBOM delivered the opinion 
ef the court. 


This was a forcible entry and detniner proceeding 
brought by the plaintiff Garter against the defendant Binkely, 
in which the plaintiff seught to recover possession of the 
apartment ocoupied by the defendant in an apartment building 
of which the plaintiff was the owner. Sy this appeal the 
defendant seeks to reverse a judgpent for poaseasion, entered 
in the Municipal deurt of Chicago, in fever of the plaintify, 
based upon an instructed verdict given «t the close of the 
evidence, 


When thie suit was started, and the defendant wae 
served with sumaone, he first filed & apecial appearanee which 
wes in the nature of a plea in abatement, by which he pointed 
out that an ejectment suit covering the some premises, and ) ><): 
brought against thie defencent by the same plaintiff, was 
pending inthe Gircuit Gourt of Cook County, and the contene 
tion was wade that because of this the Mywnicipal Court ens 
without jurisdiction in the case at ber, The defendant urges 
the eames mtter in this court. However, he waived any point 
he might have hed in that connection, by later filing e gen- 
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eral appearance and jury demand in the Municipal Court in 
this ense, and going to trial on the merits on the sole 
question of the date of the termination of the tenanoy nnd 
the sufficiency of the notice. 


The complaint in thevease at ber was filed on 
Qetober 18, 1922, Over the objectiog of the defendont, 
counsel for the plaintiff read to the jury a portion ef an 
affidavit, which bad been filed by the defendant in the 
case at bar, entitled, "Affidavit in tupport of Motion in 
Abatement” in which the defendant set forth that he had 
leased the apartment in cueetion on October 1, 191%, for a 
period of one year, and that at the end of thet tine he 
held over and ecentinued to pay hie rent and thus aequired 
& year to year lease, wader which be woe at111 in possession 
of the premises, The plaintiff then introduced in evidence 
a eixty day notice of the tersinatiog of defendant's tenency, 
dated July 26, 1922, signed by the plaintiff and directed 
to the defendant s4 the address of the premises in question, 
in which the defendant was notified that the plaintiff? had 
elected to tersinate the tenaney to the apartment occupied 
By the defendent, ond further, the defendant was notified 
to quit and deliver up possession of said premises “at the end 
of the present yearly term, expiring feptember 40, 1992." 
Service of thia notice on the defendant wee adwitted, as 
wan the ownership of the property in the plaintiff, Having 
made this proof, the plaintiff rested. 


fhe defencant then introduced certain of the dom- 
gente involved in the ejectment suit pending im the Cireuit 
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Court of Gook County between these parties, and among thea « 
notice sent to the defendant by dames B. Garter, the hueband 
of the plaintiff, (since deceased) dated February 1, 1921, 
demanding immediate possession of the apartment in question, 
together with proof of the service of the notice on the dee 
fendant on the date it wae dated, and also written suthority 
from the seid dames 8. Carter to hie counsel to institute 
suit "in any court of record by ejectment process or any 
other legal form of auit which mny be practical * * * to ree 
cover possession” of the premises in question; and alse the 
declaration in the ejectment auit, in which the plaintiff 
complained that ‘on or about febrnary 1, 1919, said defendants 
entered upen and into the first apartment in the said dese 
eribed apartment building * * * and said defendents still 
eccupy said premises, denying the plaintiff possession there 
of, therefore be brings suit, ete." OSefendant sise offered 
in evidence reseipt dated February 1, 1922, signed by the 
Plaintiff's agent, covering the rent down te and including 
the month of February 1922, and also further cheeks showing 
payment of the rent down to and ineluding the month of August 
1922. Gounsel for the defendant then tendered counsel for the 
Plaintiff 2 certified check for the rent, te and including 
the month of January, 192%. The triel of this case was hed 
on February 3, 1933, The tender referred to was refused and 
the 4¢fendent then rested, The court then instructed the jury 
that the plaintiff we entitled te recover possession of the 
premises, and the jury was directed to find the defendant 
guilty. ‘The appropriate verdict wma accerdingly returned 


by the jury following which the judguent fron which thés 
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appeal has been perfected, wag entered. 


There hag been & great deal of Litigetion bee 
tweon these parties over the possescion of the epartaent 
ecoupled by the defendant. fhe nature of hie tonaney WAS 
pageed upon by this court fin the anse of Ponghoyn v. Blakely, 
#17 Ill. App. 67. In thet case Pangborn had brought an action 
in foreible entry and detainer aguinet this defendant, the 
plaintiff suing ae lessee from the owner Gorter, and it was 
there pointed out that the defendant wae in possession of the 
premises as a tenunt from year to year, the lease being by 
Oral agreenent commencing the first tern on Ooteber 1, 1915, 
and ending GSepteaber 30, 1914. Ip thet couse an atteupt wag 
made to seoure possession of the premises by virtue of the 
@ervice of a sixty day notice to surrender possession Marek 
1, 1919, and it was held that the notice was not effectusl 
because at the tiae the action wae brought the defendant was 
in possession under & term which would not expire until gepte 
ewber 36, sige and therefore, his tenaney could not be terme 
inated wnless 2 sixty day notice served st some tine within 
the firat four aontha of the last bald year ef the then existe 
ing term. Cshill's [ll. Rev. Sts. ch. 80, sec. 5. The sixty 
aay notios admitted by the defendant to have been served upon 
him in the mze at bar ws such « notice and operated to bring 
the defendant's right to possession of the premises to a close 
on September 50, 1932, and gave the plaintiff right to possess- 
ion of the prenises thereafter. The contention of the defende 
ant to the effect that, by reason of the documents involved 


in the action in ¢jectment in the Circuit court which were 
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introduced in evidence in the case at bar, and the «tatenents 
therein contained, the plaintiff had whonged the time of the 
expiration of the defendant's year to year tenonoy, from 
September 30, to Jamumry 31, ie, in ovr opinion, entirely 
waitenable. fhe evidence showed that within a week after the 
case at bar wae begun by the plaintiff, the defendant had 
stated in writing and under oath, in the sffidavit submitted 
by him in suppert of his motion in the nature of a plee in 
abatenent, thet he woe "still in possession", under » "year 
to year leage* which he had acquired by *helding over and 
continuing te pay rent® after the expiration of hie original 
lease which was entered inte "Oct. 1, 1913, at $390.00 for 
one year". On the defendant's own theory and contention as 
to the facta affecting his possersion, the notice was within 
the requirements of the statute. Even if it be considered 
that the documents filed by the plaintiff in the Circuit 
Gourt tended to shor that his position wee thet defendant's 
tenancy expired Jumuary 31, (which we ceneider unearranted) 
defendant demonstrates by his own affidavit filed in the 
ease at bar that he hed never agreed io any such change and 
that the fact was no such change had been made. fn the evie 
dence before the court when the case was closed, the pere 
euptery instruction complained of, mas propere 


For the reasons stated the judgrent of the Municipal 
Court is affizued. 


JUGGMENT APP INMED. 


O'COMIOR, P.J. AND TAYLOR, J. CONOUR. 
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G. BALOPOULOS, Noing wisiness 
as GREEK 9aLOhiK, # 
Appelles L.A A 
‘ 7 23 asin 68 3 
Te | MUNICIPAL cou? 
OF GHIGAGO, 
SELL BROTHSNS QUMPANY, a corp., 
Appellant. ; 


Opinion filed December 24,1924, 


WR. JUSTICE THOMPON delivered the opinion of 
the court. 


By this appeal the defendant Company seeke to 
reverge a judgnent for $367,006 recovered in the Mynicipel 
Sourt of Chicago, by the plaintiff, in an action @f the 
fourth class, in which the pleintiff oleaimed a balance due from 
defendant on 2 contract for advertising. The defendant 
was engaged in the tailoring business ant the plaintiff 
was the proprietor of a Greek newspaper, 


By his statement of claim the plaintiff alleged 
that his claim was founded upon a written contract, sony 
of which wae stteshed to the ststement of cluim. This cone 
tract was signed by one Wetzel, Vice-president ani general 
manager of the defendant cowpany and by one Laskua for the 
plaintiff. By this contract the defendant authorized the 
plaintiff te publish in his newspaper one thousand inches 
of advertising, “every week for one your, consecutive nonths, 
for which we agree to pay you the sum of $500.00 for said 
period, payable monthly.” fhe plaintiff further alleged in 
bie statement of claim that he had performed his part of the 
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contract and had published the defendant's advertisements 
from March 19, 1991, to August 6, 1991, when he wes advised 
by the defendant to discontinue advertising until further 
motice; that the plaintiff did as thus requested, and that 
on Meroh 35, 1922, he “wae instructed to ani did run ine 
eertions in seserdance with contract wo to eptember 16, 
19223." The contract between the parties wie dated March 
Ll, 1921. 


By its affidavit of merits the defendant adaitted 
entering into the contract in question ant that the siaine 
tiff hed published ita advertisenente under that contract, 
from Warch 19, 1921, to August 6, 1971, and that on the latter 
date “defendant instructed plaintiff to dtscontinue publishe 
ing the advertisements. The plaintiff agreed te and did 
diegontinue and thereupon nbendoned the contract.” By its 
affidavit of merits the defendant denied that on Moreh 25, 
1922, °it instructed plaintiff te run further insertions 
of defendant's advertisements in plaintiff's newapaper.“ 

The insues thue formed were submitted to the court without 
a jury. 


in support of its appeal the defeniant contends 
that where one sued upon a written contract, he must make 
out hie onse, if at 211, under such contract, and cannot 
recover on proof of an oral contract, and sieo that a sone 
tract once abandoned by mutuel consent cannot be revived 
by one of the parties and enforced agninet the other with- 
out the consent of the jatter, These are sound legal 


propositions, but, in our opinion, wider the evidence in 


ee at hatete one Doele 


i" ‘ 


Ray Were y.., ) 
RCSD ic gua 
WeirLR ERE Mar We abi 
mate Re <6 
i) 


Bini ae sonmin davance "teat ¥ epee sin 0s 
i he rade acl Somkags joer ‘hana altri add ao 0 ane + 
i Lewet bmio8 writ event ediat we to teen pope 


en tts es mane Pe Vice wete)) 


i” eons tve axe wba eons 0 ad ved 








ole 


= they are 
the record,/net applicable to the situation presented hers. 


The plaintiff is suing on « written contract, the time for 
performance of which wae extended by parol agreement. The 
defendant also contends that the finding of the trial court 
ie against the preponderance of the evidence. This court 
may not Gisturb the finding of the trial court, on the die- 
puted facts in evidence, unless, im our opinion, that finite 
ing may be said to be agrinet the manifest weight of the 
evidence, 


Laskus, who signed the contract in behalf of the 
plaintiff, teatified that he was the advertising solicitor 
for the plaintiff's paper; that after the contract in quese 
tion was mtered into, he nlways got the copy from one Tauk, 
for the defendant's advertiseents; thet these advertisenente 
were rum for tro months and then stooped end then run for 
three wonths and then stopped agein; that these orders were 
given by Tauk; thet after the contract was entered inte, the 
advertisements were run for a total of six sonthas that the 
witness saw Tauk every week or two and at the ead of the 
aix months Tauk told the witness that be sould like to stop 
all sdvertisenents with all advertisers, as "business is 
& little alow;® that the edvertiging was stopped and after 
thet the witnese saw Tauk 2 muaber of times, somstines every 
week or two and on such occasions he asked Yauk if he was 
going to mm the advertisements, and be said if business picked 
up he was going to rum them; that he head s talk with Tauk! 
in Mareh 1932, and upon being asked what that conversation ms | 
he answered, "to run and finish the ad, * * * Start this week,” | 
and that he told him where to get the copy and thet he, the | 
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witness, did get the copy and run it; that the edvertising 
was then run for six monthe, the copy being changed by Tauk 
@ight or ten times; thet on one or tro ogengions during thie 
period Tauk directed the witness not te run the advertising 
during that week, but to put 1t in the following week; that 
a total of §233.00 had been paid the plaintiff by the defende 
ent for this advertising and the balance of $267.00 had never 
been paid; that on one cocasion the witmess had talked with 
the defendant's vice president Wetsel, who signed the cone 
tract, and asked him for some of the money due, and Weteel 
asked the witness who gave him the order, anid be told him 
that Tauk hed given the order, whereupon, Wetee] esnid, "1 
will fix you up some other time,* = that this wae three te five 
weeks after the advertising had been completed, 


Yor the defendant, Yetrel testified that he bed 
agreed to the terms of the contract and signed it; thet 
Tauk did net have euthority to place advertising for the 
defendent; that he was enpleyed merely to writ copy; that 
in Auguet 1991, the witness talked vith Leskus and told him 
to discontinue the advertising in thepiaintiff's nerapeper, 
and that Leskus said "211 right;* thet nothing was said later 
about rumning the advertising agein, The witness was asked 
whether he had any conversation with laskus subsemently, in 
regard to further advertisenents, and he anewtred, *He came 
im and I teld him, nothing doing." 


We have here one witnese for eneh party with the 
testimony in some respects flatly contradictory. it may not 
be anid in such a situation that the plaintiff has failed te 
prove hia case by a preponderance of the evidence. First 
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State Bork of Mano v. innnog, 321 111. App. 650; gears, 
Roebuck & Qos Vv. Honrg, Slayton Lumber Go., 226 Ill. App. 


287, The testimony of the witness for the plaintiff tended 

to show that the plaintiff adquieseed in the defendant's 
request to discontinue the advertising, because of adverse 
business conditions about the middle of theperied vrpich the 
contract purported te cover and that during the remainder 

of the period, Tauk, who had handled all the advertising, 
representing the defendant, stated a number of times thet 

he expected to resume the advertising if business picked up; 
and that finally he directed that the advertising be regumed; 
that he contimied to furnish copy for it for another eix 
months, and that the advertis@ments were run in accerdance with 
oopy furnished by Tauk, We are pot in @ position to say froe 
the printed record that the trial court was not warranted in 
believing this testimony, notwithstanding the teatineny eaub< 
mitted to thecontrary in behalf of the defendant. if the 
situation was as testified te by the witness for the plaintiff, 
the latter acconmodated the defendant in discontinuing the 
advertising in the middie of the contract period snd it amy 
not be said that the plaintiff attempted to revive the cone 
tract and enforee it against the defendant against bis consabt, 
but rather in pursuance of the defendent's consent and agreee 
ment that this be done. 


The defendant alee eantends that the evidenee fails 
te show that Tauk had any authority to place any advertising 
for the defendent, iy anerer to that contention it is sufe 
ficient to point ovt that under the evidence submitted in 
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behalf of the plaintiff’, Tauk did everything there wae to be 
done in connection with a11 the advertising which the plaine 
tiff ran for the defendant, except to sign the contract, if 
Tauk had sufficient authority to eet on behalf of the defende 
ant, in directing the severn] discontinuances of advertising 
that are involved, he had sufficient authority to direct thet 
the advertising be resumed, 


In our opinion, there 1s ne error in the record 
and the judgnent of the Yunicipeal Court is affirmed, 


JUOGHERT AVP TREES, 


O'CONHOR, Pod. AND TAYLOR, J. CONCUR, 
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BR. JUSTI Gi THOMSON delivered the opinion of 
the court. 

By this appeal the defendant Bonk secks to reverse 
® judgment for §2, 301.89, recovered bys the plaintiff in the 
Buperior Gourt of Gook County. By bis declaration the plaine 
tiff alleged thet on tareh 33, 1817, he paid the defencant 
Bank $1,769.38, for the purpose of purchasing = ten thousand 
mark 5 per cent Germon War Loan bond, and received a receipt 
from the defendont Bank acknowledging reesipt of that amount, 
for the purpese designated, and further teciting, * fhe orig= 
inel seourities are to be delivered te the Reichsbeankatelie, 
at KXempten, Allgau, Bayern." fie further slleged that the 
defendant "did not purchase the ten thourtand dollar - 6 per 
eent German Y.r Loan bond for the plaintiff, nor treanenit 
Said mgney of one thousend seven hundred sixty nine dollars 
and thirty eight cents ($1,769.38) or deliver or direct to be 
delivered the said Gar bond" to the bank at Lempten, and that 
being eo indebted the defendant promised to pay the plaine 
tiff the money on request, but although the defendant had 
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been #0 requested, the bank had net returned the money but had 
refused so to do, The defendant filed a plea of the general 
igeuet to thie declaration, sna the issues thus formed vere 
gubaitted to a jury, resulting in a verdict finding the issuss 
fer the plaintiff and sesessing his deuages at the sum of 
$2,301.89, being the anount he had paid the Bank, with ine 
terest; following which the judgment appealed from ens entered. 


The evidence shows that on Mareh 33, 1917, the plaine 
tiff paid the defondant $1,769.38, sa alleged, at which tine 
the defendant gave the plaintiff an "“interimereseipt" for the 
amount paid, "Yor mark ten thousand - 5 per cent Geraan fer 
Lean," to be delivered te the bank at Keupten, ae already 
recited. The recerd contains « muber of original letters, 
together with their transiationa, from the defendant te ite core 
réapondent bans et Serlin, and elso a number of letters frou 
the Berlin bank to the defendent. These letters were ade 
mitted in evidence under a stipulation, te the effect that they 
were to be admitted in evidence subject only to objections aa 
to their materiality. Among these letters, was one from the 
defendant to the Berlin bank dated March 34, 1917, in which 
the defeadant referred ite correspondent to its telegram 
of Warch 17, and ita letter of arch 30, and then requested 
the Berlin bank "to deliver from the reesining &k.G0,800 
8% Gernan Governzent Bonds, MK. 10,000, for account of ,* 
plaintif?,"*to the Reichsbankstelle, Kempten, Sayern, and to 
eend us deposit certificate. The remnining Kk. 50,800, you 
will kindly keep in our safeekeeping depot wntil further 
notice and we ehall dispose of them at a later date." Appsre 
ently thie letter of March 24, 1917, was never received by the 
Berlin bank. fhe trial court properly took judicial notice 
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of the state of var which existed betveon the United States 


and Germny during © peried beglaning Sbout tee weeks alter 


the date of thie ietter. The record sentuine & letter from 
the Berlin bank to the defendant wader date ef May 44, 1917, - 


this latter coming through & firm in Copenhagen, in which 
the Berlin wank reported te the defendant concerning the 
Gisposition of sertain bend ordera but not mentioning any 
bonds for the plaintiff's seseunt. This letter seknowledged 
Feeeipt of the defendant's letter of Marek @, referred to in 
the defendant's letter te the Berlin bank of Haroh a4, out 
stated that the defendant's cable ef Mareh if, alee referred 
to in the defendant's letter «of Wareh G4, and presumely in ite 
Letter of March 20, had never been received. This letter from 
‘the Berlin bank, dated Way 94, i917, made no referenoe to the 
defendant's letter of March a4th. 

The plaintiff testified thet he ealled at the dofend- 
‘nt Bank during the Far “and they always sald the soney wae 
Over there;*® that he ese talking te My. Stein of the Gefende 
ant Bamkj that he said, "I couldn't get any encouragement 
‘ ii the war was dene ond I aaid, © I can depend on it" ang 
. | aid, ‘Abselutely, - the bends le ever there,'* The pieine 
further testified that he went over to Germany in 194), 
h wae after he instituted this suit ageinet the defendant. 
testified that he went to the bank at Berlin and sise te the 
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said to him by various individuals connected with those banks. 
S11 testimony of that character ms, of course, hearsay but it 
wag admitted over defendant's objection, which was errer. The 
Plaintiff further testified that after his return to this coyn= 
try he again went to the defendant Bank, and he wan asked whether 
he made any demande for hie money ant he replied that he aade 
dewnnda the same as before nd they eaid, "The bonds is ever 
there but I gould have the bonds here." There ene some fure 
ther testinony by the plaintif? to which reference will be 

made later. 


For the defendant, onelueller, the manager of the 
@efandeant's Foreign Exchange Department, in 1917, testified 
to the plaintiff's visits to the defendant Bank, He alee 
testified te @ conversation he hed with the plaintif! semetias 
in 1919, in which he teld the plaintiff that hig bende had been 
ordered but’ thet we bad not received any feplies frem the bank 
on aecount of the anil conditions; thet these bonds were deco 
posited in his name and that he would have to wait until the 
situation had cleared up;* that he had subsequent conerse= 
tions with the plaintiff, the subjectemtter of which was 
substantially the sane. 


One Stein was an officer of the defendent Bank in 
1917, and im charge of the defendant's Foreign Exchange Se- 
partsent during the abeence of Mueller, which the letter testie 
fied extended from October, 1917, to February, 1919. stein 
testified that he we present at the time the plaintiff mde 
the purchase of bonds involved in this case, and that he 
told the plaintiff at that time *that the Seichsbank will ine 
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quire about it, v¢cnuse we have notice that they don't 

accept any deposits or papers for safe-keeping from individuals; 
only from banks;* that the plaintiff replied, ‘My father has 
amaecount there but we can try it;* that he then told the 
plaintiff, “We gould not do those things;*® that the plaintif? 
replied, "Yell, do it anyhow, end furthermore, i¢ don't anke 
auch difference when i get the bonde; I intend to go over to 
Germany after the Yar is ever, and it don't meke much differ~ 
enee whother I get the bands in Berlin or to get thes in Keape 
ten.” The plaintiff had previously testified that he had paid 
his soney to the defendant Bank, “thet the bank should tay 

me over there 10,000 marke, 5 per eent Wear bonds to transfer 
eon the bank in Keupten on socount of ay feather.* It appeare 
from thetestimony in the record that the plaintiff's fother 
ond brother were in ceupten st that tise, ith reference to 
Stein's testimony, the plaintiff testified in rebuttal that an 
the day he purchased hie bonds he tranencted his business with 
Mueller; that the only other aan he bad anything to de with 
that day waco one “alter Stein, (not the witness above referred 
to) who Signed the receipt which wee given the plaintiff on 
that oconsions that he did not see the other kr. Stein in 

the bank and did net thik te him. 


Stein further testified that after the war ras over, 
the plaintiff eslled at the defendent Bank once or trice a 
month, buying foreign exchange, 2nd that on one oceasion he 
eaid to the plaigtiff; *How about the bogde? Yo you want those 
bonds over here. We ean (give you some bonds here * * * Your 
bonds are at the Dieconte Gasselischaft (the defendent's cor 
reepondent) at Berlin ena they are being held by the Gustodian 
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of Alien Property;* thet the pleintiff replied, "It wakes 

no difference, I don't need them, { an getting my interest 
on them and I intend to go over there and it doeen'’t wake 
wuch difference to me, and furthermore, I ean't do it on 
account of my lawyers. I paid §250 to my attorneys and they 
guaranteed me to cet the entire amount of money, on secount 
ef the low rate of marks now, I don't want thems- of course 
if 3 have got to take them I will take them but I want the 
woney now,.® ein further testified that the bonds which 

had been purohased for the plaintiff are etill over there 
now; that in 1820 the defendant submitted the plaintiff *some 
Geraan Bonds.” He wee asked if they were the bonds here in 
question andhe replied, "They were not probably the asae 
pepers, but they were the same bonds and he would not take 
then * * * I asked him if he wuld release the bonds in 
Germany and leave thea over there and we would give hin 
Gifferent ones here," but plaintiff refused. While the pisine- 
tiff was on the witness stand in rebuttal he admitted that 

he told Stein, before going over to fermany, that he would 
ask for the bonds when he went to Germany. 


Ag alrendy stated, the evidence in the record ie 
such ae to indicxte that the letter which the defenisnt wrote 
its Berlin correspondent on Hareh 34, 1917, the day after the 
plaintiff paid the defendsnt the money now sued for, in which 
letter the defendunt directed its correspendent to send bonds 
in the sum of 10,000 marks, of these epparently then held by 
the Berlin correspondent, subject to the defendant's orders, 
te the bank af Keupten, for account of the plaintiff, never 
reached the Berlin correspondent, It would mppear from the 
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record that when the defendant learned of thie feet it 
again ordered ite Berlin correspondent to procure these 
bends and send them to the bank at Aeapten, for plain- 
tiff's account, for among the letters in the record was 
one: from the defendant to ite Berlin correspondent, dated 
Gesober G6, 1919, in which the defendent requests ite core 
respondent at Berlin "to buy, under debit of our old 
account, the following Wer Loaka, ent to deliver them to 
the nddressey mentioned below.” Then follow four separate 
orders, the first of which reads: ‘wk 10,060 - Fifth 
Geran War Loan, to be delivered te the Reichebanketelle, 
Keupten, Bayern, for account of Hr. Johann Straus, Ghicags, 
Itie* The Berlin bank wrote the defendant under dete of 
February 80, 1020, referring *to your letter of Ooteber 6, 
1919, and our letter of January 15, 1920, according te shich 
there have been transmitted by us" to the bank at Kempten 
for accowt of the plaintiff, “wk 10,000 ~ & yer cent German 
Government Bonds, A/G." Ih thie letter the Berlin bank fure 
ther advised the defendant that to an inquiry of the bank 
at Keapten, wade by them sometime previous, ae to the ade 
dress of the plaintiff, the Serlin benk bac replied te the 
Kempten bank that the Intter wee to address the confirame 
tion to "ir. Johann Strause, c/o State Gommerion] & Savings 
Bonk,” adding that they asewaed that e direct comsunicetion 
from Ky. Strause might be expected. The Serlin bank further 
advised the defendant thatvom that day they hed reorived 
“the War Loans in question” back from the bank at Keupton, 
with the remark "ieturned on account of incomplete address 
ef xr. Johann S¢reuse." Tne Berlin bank then went on to 
aay in thie letter, that they had taken these bonds “into 
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your depot and look forward to your further news in this 
matter.” 


Under date of March 16, 1920, the defendent again 
wrote their BRe®lin correspomdent, in reply to the letter 
from ite correspondent dated January 20, referred to in the 
letter from the Berlin bank dated February 20, but apparently 
before the letter of February 20 had reaohed the defendent, 
and in this letter of March 18, the defendont acknowledged 
receipt of the letter of January 30, "regarding the Mk 
10,000 = 5 per cent Germn Governnent bonds transferred by 
you" to the bank at Kempten for account of the plaintiff, 
‘and request you hereby to agpin send the sane to the above 
mentioned bank and to notify them of the eomplete address 
of Mr. Johann Strauss, 1592 WN. ba Salle treet, Chicago, 


rhl.* 


it may be noted here thet the plaintiff begen this 
@uit agninst the defendent on April 16, 1920. There is 
further correspondence in the record between the defends nt 
and the Berlin bank following thie date. Under date of April 
24, 19230, the Berlin bank wrote the defendant acknowledging 
Feeeipt of its letter of Harch 18, end sdvising the defendant 
‘¢hat according to the instructions conteined in thet letter, 
they had agein sent the bonds to the bank at Seupten *for 
account of Mr. Johann Strauss, 1522 W. ba Salle Street, 
@icoago, i11. The pieces we have taken out of your depot.® 


Under date of Hay 39, the Berlin bank again wrote the dee 
fendant, referring to its previous letter of April 24, to 
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which referenes haa just been med®, and advising the 
defendant that the bonds bad agnin been returned to the 
Berlin Dank, ac the bank at Zeupten had refused to take 

them. In thie letter the berlin bank further advised 

the defendant that in reply to an inquiry dirceted to the 
bank at Keapten, regarding the refuenl of the latter te 
accept the bonds, the texpten bank had replied, * thet 

the beneficiary of the bonds is wiknown here and that 

he never reported to we, Furthermore, the Aeichebankanse tal ten 
of the Province are not allowed to accept open depots, but this 
ies reserved by the Burenu of Erfecta, Borlin.® The Berlin 
bank closed this letter by advising the defendant that they 
were *taking the bonds in your decet agoin snd look forward 
to your reapective instructions, " 


Vader dute of June 26, 1826, the defendoat wrote 
the plaintiff? advising hia thet ita correspondent at Berlin 
bad, “according to their letter of tey 26, of thie year, on 
aifferent cecasions sent those papers te the Keichesbank sub- 
station, at Keapten, Bevarian, The bank writes, however, that 
the papérs were returned in every instance rith the reanrk 
that you vere unknown at the bank, end that the Genk at Keape 
ten for this renson refused seceptance of the pavers, ve 
therefore ask you to kindly give wea your further inetractions,* 


fhe last letter from the Berlin bunk to the defenie 
an@, with reference to these bonds, #0 far as the recoré shows, 
wae dated Jammry 10, 1091, referring te uletter from the defen® | 
amt to the Berlin bank of Secember 1, 1020, and saying: *#e 
gemmot find that an attorney hae communicated with ue in this 
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matter,” and asking for his (plaintiff's) name and address, 

so that we can make further investigation.” In this letter 
the Berlin ‘vamk goes on to say that "We informed Mr. Stratss 
at the time that the bonds are being kept in your depot, 
attached by the Alien Property custodian. Furthermore, we 
notified the father of Mr. Strauss, Mr. Strauss in Kempten, at 


the time, in answer to his inquiry, that we had received your 
order to deliver Mk 10,000 = 5 per cent German Government 


bonds to the Reichsbank in Kempten, for account of Johann 
Strauss, in 1919, and that the bonds had been returned to ms 
with the remark that a Mr. Strauss was unknown and had never 
reported, and furthermore, that the Reichsbankanstalten of 

the Province are not allowed to accept open depots but that 
this is reserved to the Bureau of Effects in Berlin, We 
further added that in order to forward the bonds again we would 
have to have further instructions from you, and reffrred Mp. 


Strauss to you,* 


The plaintiff himself testified that when he went 
to Germany in 1921, he went to the bank at Eempten and ine 
quired about these bonds; that he learned the bonds were 
"trandferred in 1920 to Kempten, The bank refused to tae 
it because it was too long from 1917 to 1921;" that/Eeupten 
pank said; "it didntt take the bonds because they didn't 
know me any more at this time. Wy father was making business 
with the Reisbanksterling in Kempten over there;" and that he 
was told by the Kempten bank that the"money was back in the. 
Berlin bank." He was then asked whether they daid it was money 
or bonds, and he answered, "Bonds." He further testified that 
he was told by the Berlin bank that "they had no correspondence 
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before 1820 cn ofeownt of the Bhate Coumereiad & Sewi nge 
Beak, thet tie Berlin bepk hed treme Perved the onde 
te the bink af Kempton ame the latter sad returned them 
*heeevee I eee mot meen anymorddt thiv time.® Ke further 
Seetitied thet bie brether wae et1)) Ln Reh meos- oh Don ton 
4m 1640. Fe beve oveviewsly reterreg to tae faot thet en 
Sreetegrseivation, #hile en fhe vl twee Stead bm yemwtiar, 
the plointif?, adeitted that tm & tk he bad ohhh Kee Stodn, 
ef tht defendomt Bank, balers be rent to Gergemy, Se tea 
him thet he ¢eu}d sek fer the bends «hem be got ever tire. 
Tt he emtively olecr from thio evidenve that oende 
#050 purchacee by the defoencemt, pwcsuant be the oreer given 
te the Gafenéant by the plalabiff on Merch 23, 2017, ono boas 
they “ere Gelivered by the defendant's serreaygnianca 6¢ 
Beyiin te the bumk at Kompten, oe direvted by the plaiatiss, 
Sek BS Contergiated Gy tha terme of the regwiyt oRLSh the 


| Gefeadeat geve the giaintiff at the ties the iakter pais 


ever the soney for «iteh be io ser omine, The proet tends 
te ehew that thin vee not aveoeupliehed Rewerer, im 2217, #4 
the thes the defendent attempted te exeouted the plaintirt's 
order, by Lte letter of Bareb @4, 2837, the Gay after ‘the 
phaiatitf delivered hie erder te the defemdent. If there 
* oe Gny question shout the Betien ef the Gefendsat in fede 


f TilLiimg the phointiff's erder after She war #88 over and 


SegeVietions with Gersany could be resumed, vhan they Girseted 


 *hede sorvespendant at Bayiia te semi the bonds te tie bank 


| Bt Keapten ver the phatntife, in 1219, thet, in our opinies, 


| @etnet be semeidered waterial, tn vier of the foet thet efter 
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bod been cant te the benk of Kwepton, ond wee ultimetely 
told that the otter bemk hed declined to sevept thea and 
that they were back im the bank im Verdin, wubjoot te his 
erdev, after which time the plaintif! sent te Germany and 
 wefore jeaving teld the defendant thet when be gut ever 
«there he would, avk for the bends, In doing thet, the 
) pisintif? confiswed ehat bad been Gene, sag 1t Le perfeotly 
 eleer from the reserd thet chum ba vee ip Cormeny in 1941, 
be Gttempted te get hiv bende. Juot why be 444 net cwuooeod 
. de net cheer frem the regerd, ereapt thot At dees appease 















q “Gustedion. TR would amen te de clear Crem 61) the evidence, 
«Pat the plaintiff was quite oatiafied watil it apyessed 
thas the bones were either of Little value or sere laveived 
ia on sViacokecnt by the Alien Prepexty Guctecdian ie Beriia, 

4 PMR de Sonsivded thet he would ve better off 47 be ceuld 

: got his woney back, 

| It i» wrgedby the pleintif? ta eupport of the judg- 
that the beade which sere sent te the bank ot Eoapten, 
BO & reeult of the corre:pendeess of the defendant with the 
wank, were not the Kind of bonds which he divested 
detendant to buy. The orter given by the phaintald ess 
the purcheve of 5 percent German Por Loam bende, The 
sent by the Beylin benk to the Keepten oonk, fer apoount 
bf the paeiatiff, see described ae GB pargent Severnment bomde 
1 eey mot br contivded from thet thot the beabe seat to 

e “mh sere pot For Leon bonds. The Berlin Owmk coms the 
te tie Fempten bank, purewent to ine tructions from the 
im ite Letter ef Ootedber 6, 1919, im ehich the 
given were ior bonds of the SFAiLth Gerean Fer 

© Be fins nothing in the recerd te ouppert thle senten~ 
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contention of the plalatiff, beyond some reworks of gownoe) 
iv the triad court, in the course of & colloquy betveen 
; Counsel, in which the statement waa nade that Government 
“ penae were Gifferent frou Tar Loan bonds. Wo evidenve waa 
Antrodwoed te that affeot. All the bende referred to through 
out the serresponcense, were five per cent bends. Tn the 
“Letter from the defendant to the plaintiff, undox date of 
dune 26, 1980, in which the plaintiff wee advieed as te »hat 
hed taken pleoe, ond wae Saked for further inetreuctions, the 
‘defendant vefere te the bondie os gevernmment bends, bet the 
3 Htiiz mage no point of that at that tine. Om the contrary, 
‘he later told the defendant that he wae gelag over te Gerwsay, 
an that when Ao got over thare be “ae going to Bek fox bis 

















j na the evidence shave that he 442 #6. 

lm our opinies, om the eheie evidence, it may net 
aeid that there wae any Lisbility om the part ef the de~ 
nt Bank to roturn the money wued fer, te the pieiatir?. 
bends ordered vere purchased; they were delivered te the 
at Keupten ae agreed; they vere returned te the Besiia 

#ithout any fault of the defendant's. Purenant te 

Stions from the defendont the Berlin bemk wade repeated 
wpte to induoe the tank at Kewpten te take the bende, giving 
ifie invtrustions ac te the name of the phaintify on whose 

: they wers cent, and aloo hin address. With rnowledge 

7 the situetion, the plaintiff went to Gerwany ond, tried te 

. bie bende, TT? he sould net enevesd in that, by reaeon of 
Setion of the Alien Troperty Custodian in Gersany, that 

' ae reagon shy the dafendant benk should be liable 

: the value of the bonds, as of date there were ordered, 
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or fox the mbney paid it by the plaintiff. TU 


For the reasons stated the judgment of the 
Superior Court 1+ reversed, 
JUDGEFRT BEVERSED. 


O'CONNOR, P. J. AND TAYLOR, J. CONCUR. 
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TLL THOIS SMELTING & REFINING CO., 
& COT.» 
Appellants. 

Opinion filed December 24,1924, 


MAR. JUSTION YHOMSOR delivered the opinion of 
the court. 


By thie appen) the defontant Gompany secke to ree 
verse a jatgnont for $467.37, recovered sgainet 14 vy the 
plaintiffea in the wmieigel Court of Chicago. 


This was an setion of the fourth class, brought 
by the plaintiffs te recever the purchase price of a quane 
tity of yellow brass bewings, which, according to the state- 
ment of claim, were sold by the plaintiffs te the defendent 
in June, 1923, and which were dulivered to and accepted by 
the defenixnt. The defenient filed ite appesrance on July 
9, 1923, snd on thet dute the court entered an order, on 
motion of the defendant, extending the time for the filing ef 
an affidavit of merits, ten deys, mn July 19, 1925, the dee 
fondant filed vite affidavit of merits, and on July 34, 192%, 
on motion of the plaintiffs it wee stricken and the eourt 
entered an order granting the defendant five days, within 
which to file en amended affidavit of merits, “m July 87, 
1993, the defendant filed iteamended affidavit of aerits. 
The affidavit was executed by one Strauss, who etuted therein 
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that he was the s¢oretary of the defeniant company and that 
he verily believed the defendant hed a good defense to the 
suit, upon the merits, to the whole of the plaintiffs! de- 
mand, end that the defened of the defendant was that it had 
purchased from the plaintiffe ond the plaintiffs hed sold to 
it and promised to deliver, 1036 pounds of Monel wetal in 
Hay, 1922, for $82.60 and 3106 pownds Germen Silver setel, 
in July, 1922, for $155.00, - the two itens amounting to 
$237.00; that the defentent het been indweed, by the atatee 
ment and promises of the plaintiffs, to pay then ssid amount, 
and had paid seid amount of $237.00 for said metals ae gold 
and promised to be delivered, yet, the plaintiffs hac not 
fulfilled their oontraot and did not deliver the said 1025 
pounds of vumel metal and the snid $100 pounds of German 
Silver m6tal, to the defendant ond hed never delivered seid 
material, wherefore, the defenient claimed from the plaintiffe 
said amount of $237.00, ond prayed judenent for that amount 
against the plaintiffe and in faver of the defendant, end 
Glained a set-off to that anount against the claim of the 
Plaintiffs. On August 4, 1823, on motion of the olaintifts, 
thie amended affidavit of serite was stricken, end thereupsn 
the eourt proceeded to find that the defendant was in default, 
for want of an affidavit ef merits, end an order of default 
wae entered, anc the court found the deaszges te be as stated 
in the affidavit of claim, which had been Guly filed by the 
plaintiffs, and entered the judguent appesled from. 


In our opinion, the judgment wes erroneously entered. 
. 
1, effect, the amended affidavit of nerite, which was flied 
within the proper time, admitted that the defendant owed the 
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plaintiffs the amount sued for, but interposed a claim for 
set-off against that amount to the extent of $237.00. The 
Muni¢ipel Gourt Act provides, in section 43, (Gshill's 111. 
Statutes, ch. 37, par. 431) that in case a defendant desires 
to present any set-off or counter claim, he shall file 4 
statement thereof with his appearance or within such extended 
time a6 the court may, in ita diseretion, permit. dontrary 

to the contention of the plaintiffs, we are of the opinion 
that the claim for set-off was for o liquideted amount, al- 
though, ae counsel for the pleintiffa pointe out, the affidavit 
dees not state that no setal of any kind was delivered under 
the agreements betreen the parties, which ere aet wp in the 
@efendant's affidavit. That affidevit was merely te the effect 
that the defendant had purchased certain netals of the plain- 
tiffs, as therein set forth, at certéin amounts, ond the plain- 
tiffea had agreed to deliver the metals so purchased; that the 
defendant had paid the purchase price of $237.00 but the plaine 
tiffs had never delivered the metals, wherefore, the defendant 
@laimed a set-off and sought to recover the $437.00 which had 
been paid the plaintiffs for the mctale, Of course, under thet 
affidavit of seteoff the defendant could not be permitted to 
woke proof of some claim for dawages, because of the failure of 
the plaintif%e to deliver the metals of the proper quality, 
but that point is not involved bere. The affidavit ae it 
@tends is for ® liquidated amount, and on the pleadings as they 
@tood after thet affidavit had been filed, we are of the opine 
ion that the trial court might have properly entered judguent 
ageinet the defendant forthe diffetence between the plaintiffs’ 
 @haim, which was in effect admitted by the defendant's affig 
@avit, and the Liquidated anount claimed by the defendant by way 
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of set-off, ani directed the parties to proesed to trial as 
to the balance, but it was error to strike the defendant's 
amended affidavit of merits, although it might strictly be 
construed as an affidevit of set-off, and enter judgeont 
forthwith on the plaintiffs’ effidavit of claim. 


The plaintiffs contend that inasmuch as the record | 
in this case fails to contsin a bill of exceptions, the strike ( 
ing of the affidavit of merite ond entering judgnent is not \ 
subject to review. Under the rules of the Municipal Court 
which are contained in this record, demurrers are abolished 
but provision is made for striking pleadings on motion. 

Where it ia obvious, ac it is here, that a motion to strike 
hase been treated as in the nature of a demurrer, we shall 
treat it ag such, and pass on the sufficiency of the pleade 
ings In such case a bill of exceptions is neither necessary 
mor propere 


For the reasons stated, the judgment of the Municirval 
Gourt is reversed snd the cause is remanded to that court. 


JUUGHENT REVERSED ANG CAUSE REMABRORD, 


O° QOHNOR, P.J. ABU TAYLOR, J, CONGUM, 
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THE SOUTHWESTERN MILLING GO,, Ine., 936 L.A. 634 


Appeliant, 
APPESL FROK 
Ve SIRGUIT GOURT, 
GOOK COUNTY, 
PRANK G. CLARK, meee 
Appellee, 


Opinion filed December 24,1924 


BR. JUSTICE THOMBOH delivered the opinion of 
the court, 


The plaintiff Milling Company brought thie action 
ageinst the defendant Clark, for demages for an alleged 
breach of contract for the sale of flour. By ite declarae 
tion the plaintiff alleged that the parties entered into 2 
contract on December 17, 1919, under which the pleintif? 
agreed to s@¢ll and the defendant agreed te buy, 2000 barrela 
of flour at a stipulated price; that under the terms of the 
contgact, the flour wasto be ordered out by the defendant 
within sixty days from the date of the contract, and that 
the seller wes to make shipment within fourteen days after 
receipt of shipping instructions from the buyer. It wee 
further alleged that shipping instructions were received by 
the plaintiff from the defendant on February 7, 1920, and that 
thereafter on or about February 14, 1980, the plaintiff 
ghipped two cars of 400 barrels cach, and one of 3235 berrels, 
to the defendant; that on February 17, 1930, the defendakt 


 gequested the plaintiff not to ship any flour not already 


shipped} that the defendant accepted one of the 400 barrel 
ears and the oar containing 325 berrele but refused to accept 
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the third sar containing 400 barrels, and that the less 
oconsioned to the plaintiff by said refusal, was $538.24, 
The defeniant filed a plea of the general isaue ond an 
affidavit of merits, in which the defendant denied that 
the 400 barrel car in question was shipped within fourteen 
daya after the defendant gave the plaintiff shipping direge 
tions therefor. The issuce thus formed were submitted to a 
jury, resulting in a verdict for the defendant. Judgment 
followed accordingly, to reverse which the plaintiff has 
perfected this appeal. 


The oar involved in the controversy between the 
parties is referred to throughout the evidence as car No. 
37061. Both parties, in the briefs filed in this court, 
state that the sole isaue involved in the trial of the case 
was whether or notithat car was shipped by the plaintiff 
within fourteen dseys after shipping instructions were given 
by the defendant. fne defendant, however, adds a provision 
to that statement, to the effect that the shipment of the car, 
to be within the contzact, must aleo heave been within sixty 
days from the date of the contract. With that proposition 
we are unable to agree. in our opinion, under the terms of the 
oontract, if the defendant buyer gave the pleintif? shipping 
_ inatructiogs for a car of flour at anytime within sixty days 
from the date of the contract, and the plaintiff shipped it 
- Out any time within fourteen days after the receipt of shipping 
 dmstructions, the defendant would be Bound, under the cogtract, 


to nceept and pay for it. 


. It ie agreed that the shipping instructions involved 
‘weregiven to the plaintiff by the defendsnt on February 7, 
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1930. The plaintif? contends that ear #37061 was shipped 
out, pursuent to those instructions, on February 16, while 
the defendant contends that it was not shipped until efter 
Febrouary 31. 


The plaintiff contends that the trial court erred in 
refusing to direct « verdict in ite favor, while the defendant 
contends that the question of whether the car was shipped 
within fourteen days from the reocipt of shipping instructe 
ions, wns a Gyestion of feat for the jury to determine. 


One Anthon, Chicago manager of the plaintiff Company, 
whose mill was located at Kaneas “ity, Missoury, testified 
to receiving the shipping instructions from the defendant on 
February 7. He further testified that on February 17, he 
received a letter from the defendant, stating that inasmich 
as none of she flour involved in the contract had been shipe 
ped, and the plaintiff had had shipping directions in hand 
for some time, he (the defendant) had elected to cancel the 
contract, by reason of the delay in shipment. fhis sitness then 
testified that upon reocipt of this letter , he ealied up 
the 4efendant and talked with him about the letter, and the 
defendant said he would take all the flour that hed then been 
shipped; thet about a week later, the sor in question arrived 
im Ghicnge ever the Chicago, Great Western Hailrond, and that 
about feur days after that, asother car arrived; that the gee 
fondant accepted the last car but rejected the first one, which 
was #37061. He further testified that according to the plaine 
tiff’s records these tro ors were both shipped frow the plaine 
tiffs mill on February 16, and that when he talked to the 
defendant over the telephone, on the evening of February 17, 
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after receiving the defendant's letter on that day, he tola 
him thet two cars hac bean shipped, and the defendant seid 
he would accept those cars. 


One Tewpleton, an agent ‘of the opicage Oreat 
Geetern Roiiroad, ai Kansus City, identified « docusent 
whioh Was referred te in the evidence as an interehenge between 
the Kanese Cyty Terainal Railroad ang the dhieige Greet 
Western Relirosd, which wee a part of the permanent records 
of the ivtter. ‘This document weg introduced in evidencs. 
it is entitied, ’ Waily Interchange Report of Gare." it 
bears the date of Fevrwary 16, 1920 und records the trance 
feriuy of cay 757061, londed with flour, et 11:10 4.4. from 
Kansas (ity Terminal Hailrosd to the Chicage Great Yestern 
Rellread, Thie witness then identified the original bi11 
of lading, which waa « part of the permanent records sf the 
Chicago Great Yestern teilroad, fhis docusent wae slae 
introduced in evidence. It likewise wee deted February 
36, 1920, and recites the receipt of ear F37061, containing 
400 Barrels of fleur, consigned to the erder ef the plaintiff 
and reading "Destination, Frank G. Glark, 166 %, Jackson 
Boulevard, Chicago, Illincisa." 


Qne Hughee testified that he woe employed by the 
plaintiff as a checker and that hia dutics were to supervise 
the loading of ore; toe see that all the cere were sealed and 
to uke out the seal records. He thea identified an original 
record of the car in question end stated that it wes in his 
hand writing; wae wade on the date it bere and thet it 


gorrectly stated what he did with reepect to gheeking that 
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ear. This document covered cnr #37061, and read in part, 
"pate loaded, 3/14/20." This document contained » line at 
the bottom, reading: "We oertify the above account to be 
absolutely correct. (hocked and loaded by Swede; rechecked 
by Hughes," (The witness), 


The invoice which was afterward received by the 
fdefeniont, covering thie car, had sttiached to it a copy 
of thie "certificate ef count and seal record the original 
of which was produced and testified to by the witness Hughes, 
and this copy attached to the involee conforms to the original, 
exoopt that it reads; "Date loaded, 2/21/20." ‘hie ia the 
basis for the defendant's contention that the car was loaded 
on February 21, end not having been loaded until that ante, 
gould not have been shipped until sometime after that date, 
Apparently this copy of the sertifieste of count and ses) 
record, which was forwarded by the plaintiff te the defende 
ant with the invoice, wes not a carbon copy ef the original, 
as the wording of the two doouments is not exactly alike. 
Fer instance, the original produced and testified to by the 
witneca Hughes, reads, “We certify the above nccount to be 
sbeolutely correct. checked and loaded by Swede, keechecked 
by Hughes. Finished, Wight Snift." whereas the copy attached 
to the invoice reads, "We certify the above amcount to be 
absolutely correct. Hight Gnift. Cheeked by Swene. lite 
checked Hughes." 


One Gimuons testified that he woe a clerk for the 
Kansas City Tersinel Beilway Gowpany. He identified en original 
record im his own bend writing, made out on February 16, which 





ate 


grow at bass one bess 30 keerey teeans ahe7 uss 
os nat s beni wtace tomes ota? “RAT \e ypebiodl 6 
eel od dusace erede ait “git ee" sqatoeer otto vs 
heveetam@t jaberP yo Bahenl hen bag .denenaD qhotel ee 
_ -sheaniter eet) sma : 












= @ Sivbiey browpeeht ger do hdw eolome vee ane nie 

qe 9 Ff of Badundin bet yaey wiv gmietwem ste . + 
tomtie. ott “betbene Cees Sew Daman We Bias dee wR Re | 
dayéi gpuhéiw ave yt of Boftiveed tne besametty’ vetbale 
jenni ot of aetinue satewl ial oe ‘wihiaten gee belie ; 
ete wt sien re anal eae": t oa , 


















fol Sde teeca Ye dailies eer Ot te wav te ehh ; 
stxotes aA) Gy VElaials ett Yi dohmawto | 
—_? ed tw “ae aatiies * ft Bite fae ree 





ts we ot ‘padtadied ‘haa! ald testo ie ement an gt 
ae Sal teinooe avtee ead Chee i swhaos — : ” 
wHontimke whens yA babned Sia bekiont fortron qlonudetda 
bednasi~ yqo sd? mewcosie OPM digke ghealedee tedigan et 
2M ot faeces wemtt oft Vikaton on” wehset ontommt edt of 
i eRbNR yO otone oPthdt Pia gm steeri0g ar stonde 








th eh BRE & tie ae hate sett ade hain ete ae ere eR SY 
Ena ngtte ce bbe hdhe a geo yoni Reniere® ghee mene. 
aatew OL yvkeatle® aa fee’ shat ie Biel awe gla Ab Deer j 


Op aan WEN ne City de 








ote 


he testified wae "a record of the two cars from the Keanmami 
Gity Terminal to the Great Yectern * * * The numbers on the 
Gere were S7OG1, Iylimoia Central" (the cer in controversy) 
"ond "185781, Bed 0” (A car which the defendant acespted and 
paid for) “These cers were at Mill street when I meade the 
record. They w@re in o wzadeeup train, one of ow own traime. 
It wae bound for the Chicago Great Western Railroad and it 
wae delivered to the Ghisxgo Greet Western at 11:10 A.M. 
Thet document was sleo introduced in evidence, bearing the 
Gate and car numbers testified to by the witnese. O oronce 
exauination this witness teetified that car 2706] war made 
wp in the train referred to; that he saw the car delivered 
to the Great Destern,—"1 went over with it. 1 rode the 
train all the way through. i saw the ear delivered te the Great 
Western," 


One Rebinson testified that he wae a railway clerk, 
"with the Belt Line and Termigal,* at Kansas City; thet he hed 
the original reoora @ of the checks he made on the 15th, 14th, 
and 16th of February for the cars on the Southwestern Billing 
Company track, February 15, fell om Sunday. The witness was 
Handed the records he referred to, and he exanined them and 
testified that hen he wade a check on Pebruaty 13, at nine 
e'clock, cur 37061 wae not on the Wiliing Company's trek; 
that he made a list of all care on the tracks, both loaded 
and empty, and this car was not there ar nine o'clock in the 
morning; that on that day, Februery 13, at 3:10 in the aftere 
eon, ear S706] was placed on the Milling Company’, track 
as an eapty for loading; that on the next day he checked this 















way! #48 sont wend Od ad} te pooner at abana 
ade ae ancora oat + * prose deo ‘aite al saeco? oe 
erdeextiids a2 tin oth) Lerdasd elenttrs | 4 27 Ro 
ong Focbentoh adt dole gag A) ‘” ce arta, if yew" 
ee ee ovaat® tne 
vitinet wey wi Fo eam scald welnaiek i 














sa aah | schtiibn feta ae aeikitan saneun: wer Bae 
soe ame TOOTS. sean egal DOLees pawag ke alae woksonda acide 
PSRvER Leb eat eat wa ae. onde. {8 Sorse tes. aieat ast yan 
) nips agebiphaia eggs Sopa oe 
teow at OF AEERE TSH eee oe RRL aye 





pul oot set ete wnt? Fa ve sill mat helt ombd ti 
eater deer tM ie whew Od sine, eag tes trepnae Lauke 20 
ed mint nant aid a wren att ‘sot renee % 
ow enoaser wet atmos wm Lia OL yawedet stowed ye 
ban vests bwedaee ad bas oF bewxeter eat abso ie 
gale de 2 eteureat ae aeete s ohm et sah sald | 
pines of yagi perks baat ot am tou aoe fa0re od ‘slbals' | 
ea ee He Ye sd a “aa 1 baal | 
ait wh geaknts wk 12 Oredt ten eau ten ebut Ane yt — * 
mote ale me LR he EE ers w te yen aie an aol featurcbn 
teat chymase. CBN ante. cot Rearenmieg tea 008 om sone | 
nee eee ah ke ree att cg) ghaelt: beaspmenanesnicte ys 


oh) a wily 















4 
at 


ova 


track at 2:10 in the morning and onr 37061 wae there ac ae 
eupty for loading; that the next cheok he made on this track 
wae on Monday morning, Februmry 16, at 9:10, and at that time 


the oar was not there. 


One Sterling, Traffie ugnager of the plaintiff Company, 
et Kansas City, identified the various shipping airestions 
received from the defondint for the flour covered by thie cone 
tract, the last of which was dated February 7, 1990, These 
@ireotions wers to the effect that twe cara of 400 barrels 
Sach. ware to be ahipped out, followed by two cars of 325 
barrels e,eh, and then two cars of 310 berrels each. Appare 
ently the two 400 barrel cure and one of the 325 barrel cars 
were shipped and the defendent aceepted and peid fer one of 
the 400 barrel onre and the 325 barrel car, but declined to 
aceept the other 400 barrel car, beonuse the copy of the cere 
tificate of count and seal record attached to the invoice, 
Feeited that thie car was loaded February 21. 


One Holmes, aseistant auditer of the Continental 
Commercial Mational Henk of Ghicege, identified the original 
draft, drawn by the plaintiff Willing Company om the defend. 
ant, covering “Gar Ho. S70G1," and dated, “Kansas City, Mo» 
201620," 


One Ryan testified that on February 16, 1920, he was 
® glerk and general agent et Kansas City for the Chicago Great 
Western Railroad, He identified the bill of lnding covering 
this car and testified that he sew ition February 16. 1920; 
that it was made out by the Southwestern #illing Company 


} and sifgmed by the Chicago Great Western Roilrosd, ond returned 
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to the shipper after being signed by the fnilread Company. 
This document read in part, "Receiwid, Gubjeot te the classi- 
fications and tariffa in effect on the date of igaue of this 
original Bill of lading, at Kaneas City, io. Feb. 16/20 from 
the Southwestern Milling Gompuny, Inc. the progerty dese 
eribed below * * * consigned to Order of Southwestern Millinge 
Sompany, Inc. Hestination Chicsgo, State of Ill. Notify 
Frank G. Glark, at 160 West Jnckaon Bivd,, Gyiearo, Til. 

GoGo RK. Gar initial I¢, Gar No. 37061." 


The only witnese for the defendant wee the defende 
ant himeclf. He introduced in evidence his letter to the 
plaintiff dated februnryl7, 1920, to which reference hee already 
been made, The defendant them testified to the conversation 
he had with Anthon, on the evening of the day this Letter was 
sent, in which Anthem told the witness that he had received 
bis letter but that there were tee care in transit, end that 
he told Anthon thet if there were tro oars in transit, be 
would accept themgy that Anthon dic aot say what gare they were 
and that the witness did not remewber their numbers offehand 
but he thought they were 185,781 and 33,528; that he sosepted 
the two ears and peid for them, The defendont introduced in 
evidence the invoice covering the our in question, dated fete 
ruary 16, 1920, attached to which was the copy of the certifie 
cate of count and seal record, which, ae already stated, ine 
diented that the car was loaded on February 71. The defende 
ant aleo introduced a copy of the invoice on the other 400 
barrel car, which he accepted and paid for; and alse a copy 
of the certificate of count and seal record on this car, which 
was atteched to that invoice. This record read, "Date loaded, 
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3/14/20," ‘The defendant then intreduced 2 letter whieh he 
wrote the plaintiff under dete of February 24, seknowledg- 
ing reoeipt of the plaintiff» invoice covering our 37061, 
and saying: “Wqll you kindly advise we the date thie ear 
was loaded at your mill, s# i am waable to make out the 
date from your count and seni record." I¢ would seem fron 
this that the date of the loading of thie car, as stated 

on the copy of the certifieste of count and seal reeord 
attached te the invoice, was samevhat illegible, although 
nothing is snid sbont this in the testizeny, beyond the 
referonee to that subject made by the defendant in the 
letter just referred to, Hone of these original records 
appear in the bill ef exceptions. They were all reed 

into the record and apvear there as typewritten copies, 

The defendsnt next introduced a letter sent hin by the pleine 
tiff in reply to this letter of February 24, in which the 
Plaintiff acknowledges reecipt of that Letter apf states 

that oar 3796] wes lomded “on the 16th, there being an error 
in the date of the loading list which was sent you.” in 
reply to this letter the defendant wrete the plaintiff, on 
the following day, February 26, acknowledging receipt of 

the plaintiff's letter of the 25th, advising him that em 
@xrvor had been made in the oertifieste attached te the ine 
Yoice of car 37061. Im this letter the defendent goas on 
to say, “On the bottom of the Loading ticket there is an affie 
davit certifying to the correctness of the tickets. To cum 
plete my files will you kindly send me another loading 
ticket, properly certified, that is really correct.” In 
that statement the defendant was not entirely securstd. 
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The language at the bettom of the loading ticket, to which 
he refers, dota not amount to an affidevit, but is an une 
Sworn statenont certifying to the correctness of the data 
eet forth in the leading ticket which is a part of the 
certificate of count and seal record. In reply te the 
letter last referred to, the oleintiff wrote the defendant 
to the effect that ite letter of February 25, was eufficient 
te correct the date of the loading ticket attached te the 
invoice on the oar in question, 


Apparently the defendant first took the position 
that the two care shipped on February 16 were not within the 
@utract tine, beonuse the period of sixty days free Geesnber 
17, the date of the contract, would expire February 14th or 
18th, for the record contains s copy of s letter duted Warch 1, 
1920, from the plaintiff te the defendant, which wae Llatreduced 
in evidence by the defendant, in shich thie position ef the 
Gefondant was referred te, end the letter gees on te state 
the position of the plaintiff with regard to the matter, and 
in this letter the plaintiff aske the defendant to sdévise 
itwhether he is going to refuse these tro cars, %, the folleve 
ing day, March 3, the defendant wrote the plaintiff acknore 
ledging receipt of ite letter of March 1, snd in this letter 
he said, "I have arranged to take care of car #25580, shipped 
on the 14th and car #166721, shipped on the 16th but loading 


ticket is dated the 14th, Gar #237061, your invoice dated 


February 16, loading ticket however is dated on the 2let and 
signed by two of your euployees, I ax refusinge® 


There was else introduced in evidence, apperently 
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by the defendant, a letter written him by the plaintiff in 
reply to hie letter of March 8, in which the plaintiff ace 
knowledged reosipt of that letter and the writer of the 
letter stated that he had been trying to find out "what 


the trouble is that you should weintain that ear 27061 wee 


loaded on the 2lst, and [ believe thet 1 have found out. 
It seems that the boy on the shipping desk could not find 
the loading report which he mails o¥t with the invoice, 

He, therefore, held the invoice for two or three daye after 
the 16th and finally called up the gill and asked for ane 
other copy of the loading report which he received and 
mailed you, and the only way thet i can figure it out ia, 
that when the mill made out the copy of the losding repert, 
instead of dating it on the day on which the original ree 
pert wao mde, they dvted it on the date on which they 
made out thie copy, which was probebly the @iet. * * * 

Gar 37061 was loaded geome tine between faturday evening, 
the 14th, end the time the loaded cars were pulled from 
the will by the Helivoud Gompany honday morning, the 16th. 
We coustines do bill cere ahead and load them after we 
Dill them, but the greatest time that elepses in such cases 
ie only twelve or trenty four houre and not anything like. 
five deys.* 


As Already stated, the parties agreed that the sole 
question involved here ia whether the carloed of flour in 
question was shipped on February 16, as the plaintiff cone 
tends, or sometime after February 21, as the defendant cone 
tende, The only| thing in the record which hes any tendency 
whatever to show that the defendant's theory is correct, 
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y is the fact that the copy of the certificate of count and 
seal reaord attached to the invoice on this car, stated that 
the ear was loaded "2/21/20," The defendant contends that 
his Glaim is further corroborated; for on cress-examinetion 
the witness Anthon, testified that after the defendant had 


rejected the car in question, it was put inte the plaintiff's 
warehouse in Chicago, sometime betvoen February 28 and March 


19, but that he could not say juet when, beenuse he did not 
have the records with him. fhe defendsnt argues thet this 
was quite a long time after Februmry 271, and tends to supe 
port the statexont @ntained inthe copy of the certificate of 
count and deal record, te the effect that the our was leaded 
on February 21. ‘Ye are unable to appreciate the forse of 
that contention, 


As opposed to this copy of the sertifieate of count 
and seal record, attached to the invoice, which appears to 
have been made to take theplace of the origihml sopy whieh 
had been lost, we have in the record s series ef original 
doquments constituting the records of both the plaintiff and 
the Railroad Company, all going te show, in our Opinion, bre 
yond any doubt, that this car was shipped By the plaintiff 
from Keneas City on Februnmry 16. First, we have the original 
Interechange Record of Gore, taken from the permanent records 
of the Kansae City Terminal Railroad, dated February 16, 
(these reports being made daily) which shows that on that 
day at shout 11 o'clock in the sorning, both ef theese 400 
Derrel cars, being Gar EC #37061 and Car 8.86. #185731, were 
delivered to the Chicago Great Western Rellroad by the Kansas 
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Sity Terminal Ayilread. Than we have the original rasord 

of the cheek of this trandfer, mauie out in the handwriting 
of a witness whe is produoeé and taatifies that he mace the 
record on February 16, and that at the tice he aade thie 
recotd, which wage taken froa the eurd@ on the corsa, both 

the cars Were in « mdde-up train woich the witmeee eer turned 
ever to the Chicse> Great Weatern Railroad, Further, we have 
the originel Bill of lading on the sar in question, which 
recites that this wer wae received by the Sailroad oa Febvrue 
ary 13, 198C, Thea we have the origins] vrecerd wede by the 
railraad clerk, whose duty it was te cheak the oars etanide 
img on the plaintiff's loading track daily, sath the mare 
that were losded and those that were eupty, and from these 
records this witness testifies thet the car in question 

was placed on that track, for loading, on Februmry 14; that 
it was still there as an empty for loading on February 14; 
that February 15, was Sunday; that when he next checked the 
@are on this track, at 9:10 on Wonday morning, February 16, 
this car was not there. Next, we have the original certifie 
wate of count snd seal record on both of these eare and the 
witness in whose handwriting that record appears, testifies 
to ite correctness, and that record states thet both of these «= 
ears were loaded on February 14, In addition to these, the 
Tecord contains the draft drawn on the defendant by the plaine 
¢iff, for the purchase price of the fleur shipped in car 
87061, which came to the Continental and Gommercial National 
Bank of Ohicago, with Bill of Lading attached. The record 
shows that there was a rubber stamp on the face of this draft 
feading, “City Collections. A -K, Februery 19, 1920, Continental 
aad Ggameroial National Bonk. We are wmable to ses how it 
douid be possivis for this ear, not merely to have been ine 
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voiced by the plaintiff to the defendant on February 16th 

but for ® draft to have been drawn on that date, covering this 
our, and for a 4411 of Lading on this onr, issued on thet 
date, to be attcohed to the draft and sent from Kaneae ity 
to Chicago ani be in the hands of the Bank here for college 
tion on Februxry 29, two days before the car wes loaded, as 
the defendant contenia, iv proven by a copy of a record, which 
was not a carbon copy, #nd which was attached to the invoice 
he received, 


in our opinion, the evidence in the record is 
overwhelming to the effect that thie car was shipped on 
February 16. If there oan be said to be any evidence in 
the record $e the contrary, it is but @ sere seintilis. 
if theve ig but a seintilla of evidence, tending to prove 
the material averments of a declaration, the jury should 
be directed to return a verdict for the defendant. Libby, 
Moleill & Libby v. Sook, 22% 111. 206 und oases cited, 
Gimilariy, if there ig but a seintilla of evidence tending 
%o support the contentions of a defendant and the plaintiff's 
@ase is properly supported by relieble evidence, a motion 
made by the plaintiff, to instruct the jury to find in its 
favor, ahould be allowed, We have set forth in detail the 
large amount of evidense, not only reliable but docunentary, 
in ite character, which, in our opinion, convincingly establiah- 
@e the plaintiff's case, We are, therefore, of the opinion 
that the trie] court erred in denying the motion of the pleine 
tiff for a directed verdict, at the close of the evidence. 


Wherever the judgment of a trial court, for o defend= 
ant, ig reversed in this court, judguent for the plaintiff 
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may be entered in thie court provided the plaintiff? made 
® motion for an instructed verdict in the trial court 
and it ie the opinion of thie court that such @ motion 


should have been allowed, Adam, Adme. v. Golumbion Natl. 


bife ine. Go., 318 111. App. 64; Nelson v. HoCerthy, Illinois 
App@liate Gourt, First (strict, case Ne. 38659, opinion 


filed June 35, 1924, not yet reported, 


For the rengons eteated, the judgment of the Circuit 
Gourt is reversed and judgment for the pleintiff, The 
Southwestern “illing Company, is entered in thie court 
for $538.24, 


SUDGRERT REVERSED AND JUDGEENT FOR 
PLALNTIFY ENTERED HERE. 


O'OONKOR, Ped. AND TAYLOR, J. COWCUR, 
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LOUIS GaRVETTA, 2361.4. 634 


Appellee, 
APPEAL FROM 
Ve SUPERIOR COURT, 
GOOK COUNTY. 


Appellant. 
Opinion filed December 24,1924, 


MR. JUSTICE THOMSON delivered the opinion of 
the court. 


By thie appenl the defendant seeks to reverse 
judgment for $1519.15, recovered against kim by the plaine 
tiff in the Superior Gourt of Geok Gounty, in an action in 
which the plaiatiff sought to recover damages for an alleged 
Dreach of contract on the part of the defendant, by reason 
of his feilure to ship goeda of the quality called for by 
the contract, on which the plaintiff based his cause of 
notion, 


In his declaration the plaintiff alleged that the 
defendant had entered inte ® contract with him, under which 
he agreed to ship to the plaintiff at Ghicago, from Freene, 
Galifornia two oars of good, sound Museatel grapes, for 
whieh the plaintiff agreed to pey the defendant 2t the rate 
of $100.00 per tony that the defendant, notwithstanding his 
agreement, delivered one car load of Huscatel grapes which 
werenot good and sound, but which were green and unmerchante 
_ @ble, and which the plaintiff wes obliged to sell in the 

market in Ohicego for $745.00, the plaintiff thus losing 
j the difference between the amount of the draft which he 
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paid, covering this oar, and the auount for which he sold it, 
together with the profit he would have made had the grapes 
been as coptracted for, The plaintiff further alleged that 
the defendant failed to deliver the second carlpad of Museatel 
grapes, whereby the plaintiff was deprived of the profit he 
would have made on thet car. Additional counts were after- 
wards filed by the plaintiff alleging that prier to the shipments 
of these grapes the plaintiff had contracted for their sale 

at $125.00 a tong that they had been purchased for the pure 
pose of manufacturing grape juice, and that the defendant had 
warranted te the plaintiff that they would be of the kind suite 
able for that purpose, but thet the grapes received were unfit 
for use in the manufacture of grape juice. 


The defendent filed @ plea of the general issue, 
together with an affidavit of merits, in which he denied thet 
hebhad agreed and promised to ship to the plaintiff "two care 
leads of good, sound Myacatel crapes, and says that he agreed 
and promised plaintiff that he would ship to plaintiff two 
carloads ef good and sound grapes, the particular kind there- 
of to be left to defendant's options!’ In his affidavit of 
merits the defendant proceeded to set out that the facts 
surrounding the transaction between the parties were thet they 
met each other in Ge2lifornia, and the plaintiff, veing called 
back to Ghicago, before leaving California, requested the 
defendant, who was staying on there, to purchase tro carloads 
_ of grapes for him, end the defendant agreed to do so; that on 
 @F about Movember 11, 1920, the defendant shipped the plaine 
 *iff a carlond of good and sound Museatel grapes from Fresno, 
this car containing about fourteen tons, at the price of 
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$100.00 per ton; that the grapes in this shipment were good 
and sound and that the defendant denied that they were green 
and unmerchantable. Further, the defendant stated) in this 
affidavit of merits, thet ‘he had no knowledge of what the 
plaintiff sold these grapes for, and he demanied proof of 
this feot, Ne further alleged that after thie car of grapes 
was shipped, and before it arrived in Chicago, the grape 
market fell off more than fifty per cent, which is the reason 
why the plaintiff received such a small amount for these 
grapes. The defendant made further specific denials of 
various allegations made by the plaintiff in hie declara- 
tion, and he then set forth that he shipped the second care 
load of grapes to the plaintiff, which were known as Emperor 
gtapes, which were in firet class condition when shipped, 
‘and were good and merchantable and as agreed upon.” The 
defendant then set forth that the plaintiff refuced to accept 
this second carload of grapes, and they were seld by the 
Tailroad company for freight charges, before the defendant 
could have them reerouted, The defendant then made denial 
of the plaintiff's allegation ae to loss of profits on this 


second car, 


Upon the trial of this ease, the second car of 
grapes referred to in the pleadings was apparently ¢liminated. 
The evidence refers to the second car of grapes only incidente 
ally. The instructions submitted by the pluintiff and given 
by the court, as well ac those submitted by the defendant, 
refer only to the car of grapes which was received by the 
plaintiff and which he claims were not of the quality con- 
tracted for and warranted by the defendant, The theory upon 





et 


Soe, enone dsompide akdt mh engerg was teste ame, ‘Toy ba of 





ABO anew rade wens wate tanbaoter, oat eat bates hewoe De. 
abit wie erate fenpapteb ant wendie edstwedeseeinss i x £ 
eed pore te agbotwonst ow Aan oat tedy ent Lem to iv ba 
Ye teory webwees eg bas yeah. eaaety, eneds baw Mtteraly 
saeetg 06 S80. abdt nesta tet bagelio serie, oe svoak ana 
ayeTE edt .igeeld ak hoviers, ‘Mh oceter bne ,beqghta « sil 
noone aft ef soide atuse 794 ent pod? atom To List, tad a 
_, Shes met teres. Liawe @ Meee. bar snnae Bhate alg mt wy ‘ 
“te elaioah oftionge ontent ong tyemea tah of? qT 
| or) aid at TkpIatsle ot, 6. aha enottmerte } aie 7 | 
ema Beene ent duagide ae tant. axe toe cate ad ng W048 ‘ 
roreqKed me awond over dotee ,thitatety olf of aeqeny TO Baek 
abaya iae xene ao ft kacon wesio tanik at etew dokaw <20qo%y , 
RET Rey bestye ae has aTdatesdotes bas beoy wat hat : 
Saoves et hots: Tuvalaly edt decd Mxet dow nods ‘tnsbaokte } 
ete yw bikes otow vet? Sate .eecem fo hac trae bacten an ; 
‘grabas'tuh sd¢ onotod degrade diylevt x6 qenetiog: nao ; rs 
Iataoh shes: aod? ¢ambaytoh o«? cbotuovses sect ove brveo 
“ail? Ko nt ttore te eeof of Ue ‘mashes arnt ritabeta oa 




































‘ : CS vata ie 
to te Dnepthe ont .ORED ates ne totes ane ag? eee 


shedenknt ts vitmeregga mae agel vwe te add at ‘oF pen pores | 
 wtnebion’ yao aeqery Te cao Snob oe odd ot aie ker coneb.ve ade ‘ 
ah ‘ a forts das Mibtabndy act yd batthedya enottourtant off oye 
Washnoteh ant ve botttmcen asomt oa Leow me tee edt yt 

ant 4s hevtaoax ame Koiitw nega Ye rao ett of tne rater 

_ MetOn, eFE Dorp ett to fer ener eminle at Moke peg’ ARN 
soys yroudt eT » ibmwategn at ed hedasrsaw bam sok Retoor 








Rb, 





~ 


See = 


_ 


} 





oto 


which the plaintiff sued the defendent and recovered the judge 
ment appealed from, was that of on alleged breach of contract 
and a breach of warranty as to the quality of grapes covered 
Dy that contract. The defendent’s theory is that no contract 
ef purchase and sale ever existed between him and the plaine 
tiff, and that the proof shows that the only capacity in which 
the defendant acted in connection with the transsetion covering 
this oar of grapes, was that of an accommodating agent, withe 
Out compensation, and that, therefore, the only possible lige 
bility that he might have inourred, by reason of the arrangte 
ment éhat existed between him ond the pleintiff wes one in 
tort, for gross negligence in discherging hie duty to the 
plaintiff as such an agent, Eindman ¥. Borders, 89 I1i. 

336. The plaintiff contends thet this position ef the defende 
ant is an aftertheucht, ae is denonstrated By parts of the 
affidevit of merits filed by the defendant in connecotios 

with his plea. Some parts of the defendant's sffidarit of 
merits, considered by themselves, wopld tend to support 

that position of the plaintiff, while othcra are quite con 
Sistent with the positiog of the defendant, referred to above, 
Onthes whole, we are of the opinion, that the affidevit of 
merite is sufficiently brosd to comprehend the defendant's 
position. orecever, the defendant introduced testimony at 

the trial of the onse apecificelly supporting thie contene 
tion of his, 211 of which wes admitted without any suggestion 
Deing mide, on the part of the plaintiff, that it was a deo 
perture from the pleadings. The issue as to whether there 

wee a contractual relationship between the parties, involving 
& purchase and sale with warranty and a breach of that 
warrenty, or whether the position eeoupiiec by the defendant 
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was that of an accommodating agent, was equarely raised 

in the trial court both by the evidence and by the instrue- 
tions given to the jury at the request of the respective 
parties, and therefore the defendant is entirely within 
his rights in urging the same iseve in this court. 


The plaintiff was an importer and commission 
merchant in the (ity of Ghieago. The defendant was a 
wholesale grocer, living in Pittsburg, Pennsylvania, These 
two parties firet met when they were in Galifernia in the 
fall of 1919, for the purpose of buying goode for their 
respective businesses. They were again in Galifernie in 
October, 1926, for the anme purpose. The defendant had 
gone out in July of that year, as he testified, *for the 
purpose of buying grapes, raising, tomatoes and « lot of 
other stuff." Ip October, the parties met st the St. Francis 
Hotel in San Francisco. It would seem from all the testie 
mony in the record that this was a chance meeting. 8oth 
parties were then on the lookout for grapes. After they 
met in San Francisco, the defendant made a trip te Fresno, 
where he bought a car of grapes for himself, and then he ree 
turned to San Francisco. In the meantime, the plaintiff 
had not made any purchases. The defendent told the plaintiff 
he was going back to Pennsylvania, but the plsintiff asked 
him to go and buy some grapes with him, and about the middle 
ef October the parties went to the vicinity of Fresno and 
Modeska, where they traveled about the country in en autoe 
mobile, looking for grapes, Trey finally found a farmer who had 
some grapes to sell and he gave them a price of $67.00 a ton, 
with €5.00 for brokerage, making = total of $72.00 = ton, 
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it was necessary for the plaintiff te leave Freeno and 

go to Gan Jose on business. From the testimony of the 
plaintiff it would appear that the deal which he and the 
defendant wade with the farmer, was just before the plaine 
tiff left Fresno. From the defendant's testimony it would 
appear that this deal was made after the plaintiff left 
Fresno. This difference, however, is not of importance. 
The plaintiff testified that the defendant seid he would 
remain in Freeno and put this deal with the farmer through, 
and send two care of the grapes to the plaintiff and two 
cars to himself, the defendant; and that plaintif?, upon 
leaving Fresno, gave the defendant his check for $150.00 
te be used on the purchase of the two care of erepes that 
were to be shipped to the plaintiff; thet the defendant 
was not to reoeive anything in connection with closing 
this deal, except suchpan anount as would cover hisexe 


penses, 


The plaintiff further testified thet after he 
Feached San Jose and heard nothing from the defendent as 
to the outcome of their purohase from the farmer, he wrote 
the defeniant and asked what had become of that. transaction 
and thet the latter replied that the farmers had backed 
out, but thet he would look around for some cther purchases; 
thet the firet time he talked with the defendant he told 
him thet if he (the defendant) could get a couple of care 
of "good sound msoata, I would take them," and the defende 
ant said, *A,1 right; ® that the plaintiff told the defende 
ant ia that conversation that he would not pay more than 


$100.00 a ton. The plaintiff wes asked whether he was con 


ase 


‘has ongort dvsol ca Yrktagely wid kot yeAdna—en ‘ave i. 
gt te wrondieed 243 wort sana heied nO 9 exot sin bal 4 
gi? bee bd doiaw £28) dd ten . wee Biuow #2 % fe 

wadeke ott asated taut aor toes? 
Aivow of qaueitaed gttuatretes off mac 







Shel VWiliaisig oié getty wien non on web dah em 
SL te. Fon 24 grawowpel, sdbihkiiol lh a 





sate aegens % ce eae wt ‘te ecaitoy ott ae bees Se Oe 
saabaoteh alt tact, ais babes f m ee 9 . i oy stew 








Ot watGetndd Nedteenes womtet Petdatarg eat 
“ge tosbiotsd ote mort gmtitton wiasc haw ouch, aot one 
shore ad .ratntt aft weet senintig xtsty to eandiue atif’ OF 
foldcwerse? tad Do sedogd Aad ¢ocw bees bos tneteoteh's 
bostoat Sat arentat ety ‘bee Witte iit ea a 
jevertoniry Tet soe cot AevOA Heol bidow be tadd dud xD 
Roe Gl Seuowoton ate tthe wetted eit aned aeelT Gad Sa 
Brin to alques a fey Atured Utaxeaeteh o€6) et sh pede watt 
wtHNTAD writ daw Swede ound Diver T Yedeneum Renee ee ae j 
“ahenites ot Bited TRKRAty wth gate ® ew ta” ade baa 
nuit Ratt o4oR Yay tte bivew od gad codéeexennes dete ak tok : 
euge Bam Od ridtode Heaths woe WMitedete oat wet 9 00,008 














oFe 


cerned with how much the defendant paid for the grapes 

and he said he was not. Apparently, the plaintiff returned 
te Chicage about the first of Hovember and the defendant 
remmined in Fresno, The plaintiff introduced a telegram 
addressed to him in Ghiesgo, under date of November 6, 

from the defendant, reading, "HAVE BUY GRAPES Yor you uwauR 
YOUR INSTRUCTIONS NOW YOU TRY TO GET AT LIST TWO CARS wus 
GATEL GOST YOU OWE HUNDRED FIVE WIRE BANK GUARANTEE TO Bank 
OF ITALY IMMEDIATELY WILL SHIP PROMPTLY.” Pisintiff alee 
introduced another telegram from the defendant dated tro 
days later, reading, "HAVE TWO GARGS MUSCATEL AT YOUR DISPOGI= 
TION WHICH T:HAVE BOUGHT UNDER YOUR INSTRUCTION PRICE ORF 
HUNDRED FIVE WIRE BANK GUARANTER TO WE BANK OF ITALY laxity 
TATELY GRAPES WILL BE SHIPPED TOMORROW," On the same day 
the plaintiff received this telegram from the defendant, 
Wovenber 8, 1920, he sent the defendant a telekram in reply, 
reading, "MY INSTRUCTIONS WERE ONE HUWDREDO If ACCEPTABLE 
WILL, WIRE GUARANTES,.” On the same day the pisintiff wrete 
the defendant a letter at Fresno, referring to the last 
telegram received from him, and to the telegram which the 
Plaintiff had sent in reply, and in this letter the plaine 
tiffiieaid, “As @ar as I can remember, no instructions wore 
given to you to secure grapes at $105.00, per ton, az I 
oould buy in Sqn Francisco market when I left as low as 
$90.00 and Tokay as low ae $75.00 per ton, F.0.B. car, 

but I decided not to buy on account of the depressed market 
here. Hevertheless, if you canlet it go at $100.00 will help 
you out in disposing these two cars." Og the follewing day, 
November 9, 1920, the plaintiff received a telegram from 
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the defendsnt apparently in reply to the plaintiff's 
telegram of November 8, in which the defendant said, 

*ACGEPT ONE HUNVRED PER TOW WIRK BANK GUARANTEE BANK OF 

ITALY IMMEDIATLY BEST PRIOK BLAGK RAISIN IS TWENTY TWO 

HALF THE GRAPRS THAT I WILL SHIP YOU 18 GOOD AND BOUND." 

Upon receipt of thie telegrem the plaintiff went to his 
Ghiecage bank and arranged to have this bank communicate 

with the Bank of Italy in Fresno, guaranteeing that a 

sight draft with bill of lading, covering o shipnent of 
grapes to be made by the defendant, would be paid on its 
arrival her¢ im Chiesgo, as the claintiff explained, so 

that the defendant, upon delivering the bill ef lading to 

the bank at Freeno, could immediately get"*the money in thie 
transaction." ‘When the car of grapes arrived in Gnicaso, 

the plaintiff took up the draft amounting to $1348,77, 

and got possession of the bill of iading, He alse paid the 
freight gmounting te $765.48. Apparently there wae attached 
to the Graft, both the bill of leding and a document referred 
to in the record as an invoice, reading as follows: "From 

3. Ossola, Freeno, Glifornia to Louis Caravettay Chicago, 
Illinois, 1080 Log fresh grapes, net weight 29970 at $100.00 
- - $1498.77, Less deposit $150.00 -- $1348.77." fhe sight 
draft was drawn on the plaintiff by the defendant. n crosse 
examination the pleintiff testified that when they were locke 
ing over grapes around Fresno, they succeeded ig buying sixty 
tong which would make about four cars, “and we agreed to split 
then, making two cars apiece.” These were the grapes involved 
im the deal with the farmer, which fell through. ‘he plaine 
tiff further testified that the defendant remained over at 
Freeano in order to load those four cars; that when the plain= 
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tiff left Fresno ‘he gave the defendant a check for $156.00 
to apply on that purchase of sixty tons from the farmer; 
thet after the plaintiff reached San Jose, he wired back 

to the defendant at Fresno, “Buy as much ae you can on 
field, market strong.” fhe plaintiff was asked why he sent 
that wire to the defendant and he explained that when he left 
Fregno the defendant asked his te advise him hew the market 
was going, "se I saw the market at San Francisco was high 
and I informed him that the market wae strong.” The plain» 
tiff identified a letter which he wrote from Han Francisco 
on October 20, to the defendant at Fresno, replying to oe 
telegram which he had received from the defendant, in which 
the latter had advised him that he was unable to buy anye 
thing because the prices were changing from day to day. 

I, this letter the plaintiff expressed surprise, referring 
to the fact that when he left Fresno, the deal with the 
farsers, based on a price of $72.00 a ton waa allarranged 
for; and the plaintiff called the defendont's attention to 
the cheek for $150.00 which he had loft with the defendant, 
te close up that deal, and he says he would like to know 
whether or not the defendant has "done snything with theme 
It is no use for me to come down there any more se it would 
only mean « loss of time and expenses, especialgy when there 
are no prospects for business. If at least you sould buy 
¢zo care of auscat at $100.00 per ton, I would appreciate 
it very auch; if not, please return my check and greatly 


oblige.* 
While the plaintiff was on the stand on cross@ 
examination, his attention was called to his letter to the 
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defendant dated November 6, 1920, in which hevstated that 

as far as he could remesber, “no instructions were given 

to you to seoure grapes at one hundred five dollore per 

ton," and also to his telegram of the same date in which 

he had wired the defendant "MY I[NOTRUCTIONG WERE OE HUNDRED,» 
and he was asked whet the instructions were he referred to 

in that letter and telegram and he answered, "It was only 

in one of my letters I told him if he could send two cars 

of muscatels at one hundred dollars per ton," end thet these 
were the only instructions he referred to in his telegram 
and letter of November 8, In thie testimony, the plaintiff 
was very apparently referring te his letter of Ogtober 26, 
written from Gen Francisce to the defendant at Freano, after 
he had apparently learned that the desl between the farmer, 
the defendant, and himself, had fallen through, in which letter 
it will be noted he says to the defendant, "if at least you 
gould buy me two cars of museats at $100,00 per ton, I 

Would appreciate it very much; if not, please return my check 
and greatly oblige." The remainder of the plaintiff's testie 
mony has to do with the condition of theesar of grapes in can= 
troverasy, ypon their arrival at Chicago, and his disposition 
of the grapes. in the view we take of the case, it will not 
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be necessaryito refer te that testimony. 

The defendent testified that he and the plaintiff 
had » talk before the latter left Fresno on Ogtober 14; that 
the plaintiff wanted to buy some grapes; that the parties 
had been out in thefields for a day or two looking for grapes 
but had not succeeded in getting any; that in their conversa- 
tion of the fourteenth, the plaintiff said he hed te gomray 
for a few days but would be back,~ "then he asked me if I 
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would buy some grapes for him. He seid he didn’t want to 
bother me but he was going to pay me; he hadn't succeeded 

in buying any grapes, and he aaid he would leave a few dollars 
there or whatever I could buy grapes vith, buy tro care. 

I told him it was a hard proposition as he was there himeelf 
and he knew how hard it was to buy grapes. He insisted that 

I would go back and do thebest I can to seopre at least tre 
cars, Buy all I coulde® fhe defencant further testified that 
at that time they had promises for dome crapes, from farmers 
in the field, but had not made a payment on them; that the 
farmers had told them to come back a few days Later, but they 
didn't get any of thoze grapes, and up to the time the defende 
ant had the conversation with the plaintiff, just referred to, 
they had not succeeded in meking any purchases. He testified 
further that when the plaintiff left, he ieft a cheek fer 
$160.00 with the defendant, to use in mking a deposit if he 
guccecded in closing a purchas@®; that a few days after the 
Plaintiff left Fresno, the defendant got a telegram, already 
referred to, reading, “BUY AD MUCH AS YOl CAR ON FIGLD MARKET 
STRONG;" that later, the plaintiff called the defendant over 
the long dietance telephone to find out if the defendant hed 
gueceeded in buying any grapes; that the defendant told him 
he had some promises but "couldn't cive him any information. 
The only thing I covwld do was to get a promise from day to day; 
that the plaintiff told him to try again, <- “He encouraged me 
to buy grepes for him, and that he had been sick and one thing 
and another." The defendant then introduced a letter he ree 
ceived from the plaintiff, dated October 20, to which refere 
enee has alrendy been made, and another letter dated at San 
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¥rancisoe, October 35, in which the plaintiff snye: "Very 
sorry that the two farmers backed out after I left and 
advise that henceforth it will pay us to deal with e better 
Glass of people in order to meet our obligations. I trust 
that the 40 tons of which you etated the price wes $72.00 will 
be an accomplished fact and thet you have already started 
to pick and load and whatever the expense may be thie will 
be equally divided between us. I om encountering bardship 
in loading the few osrea around Gilroy end I believe I will 
get through by Wednesday. If enything is to be done there 
wire me and I will be there the following day if i can, 
Trusting that you will be able to get at least two cars 

for m@, and with regards, I am, Very truly yours.® 


The defendent's attention was called to his telee 
gvam of tovember 6, 60 the plaintiff in which he said that 
he had bousht grapes *for you under your instruction’ aad 
he was asked what instruction he referred to, and he ange 
wered, "Why, he insisted for me to buy gerepes, but he never 
@ame back and later on, on the 18th or 20th, I bought the 
grapes, when he insisted. * * * I wrote him a couple of 
letters, explaining I couldn't Buy grapes, but he insisted 
that I buy grapes, he write back and he want me to buy 
museatels.” He further explained that the instructions | 
he referred to were given by the plaintiff, "to buy two cars’ 
of grapes, and he left a check for one hundred fifty doliars 
to buy grapes with," and that in the conversation bed at 
Freeno before the plaintiff left, beth Emperor and Muecatel 
grapes were referred to, md the plaintiff said te get Emperor 


ed Muscatel, 
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The defendant further testified that after the 
Plaintiff wired hima, he went to the O,lifornia Packing 
Compuny and bought sone Lugs; that after the farmers foiled 
to make good on their ealé, the defendant conferred with a 
broker named Foley, whe was in contact with the Osiifornia 
Packing Coupany, snd through Foley he purehased four or five 
waza Of Gusgatel] grapesg in patt payment for which, he turned 
over the luge he had purchased im connection with the pricr 
grape deal which fell through; that the price Foley made hina 
oa theae kyseatel grapes was $105.00 a ton, which was the 
offer he refvrved to in his telegrams to the plaintiff, 
dated Novesiver Sth and bth, The defendant then testified 
regarding his reesipt ef the plaintiff's telecram of “ovenber 
8, in which he said, "MY INSTRUCTIONS WERE OF NUNOREM and 
defendant's reply thereto, of Hovesber ®, reading, "avayr? 
CHE HUNDRED PER TON * * *:* an@ he then testified that the 
shipment of grapes here inequestion wae purchased by him 
from the broker; that after he got the telegres from the 
plaintiff, referring to the fact thet the pleintiff's in~ 
etructions were $100.00, he returned te the broker enc told 
him that $100.00 was all he could pay and thet "the brokex 
said he would seerifice bis comminsion and lot them me 2% 
one Hundred so I wired him ‘Aesept’.* 


The defendant further testified that they started 
to loud these grapes om Nevember 4, that he sent « telegram on © 
that date, one it cause back, so he sent another on the Sth, 
"but cone of the mosentel care in the ueantime was sold," se 


he secureé another car of Experor grapes and shipped these 
two care to the vleintiff., Tne defendant wet asked what he aid 
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with the other cars he purchased from the broker and he said 
he shipped them to Pittsbure. 


On cross-exnmination the defendant testified 
that when he bought the two cars of grapes, for the account 
of the plaintiff, he deposited the plaintiff's check in 
part payment, and paid seme cash; that he had paid for 
the lugs he had bought, and he turned over some ef these 
for the grapes; that some of the money he advanced for the 
grapes wag hie and some of it was the piaintiff's ; that he 
had $156,000 of the plaintiff's money, which was part of the 
money he advanced on the grapes, and that he waited for the 
plaintiff's guarantee before sompleting the payment on the 
grapes; that the plaintiff had said he would be back in 
Preeno, but he didn't come back and the defendant ecuidn’s — 
get anything certain from him, and the grapes were ready to 
load, so he turned over some ossh and some lugs to the 
broker. The defendant explained that be and the plaintiff 
*had put in the seme amountofo puy luge * * “ we were buying 
together." tne defendant was asked what he was getting 
out of buying the grapes and he answered, "Nothing. Mot 
a thing. I didn't want to wake any profit." He wae then 
asked, "Were you te make anything out of the grapes?® and 
he anevered, "io." He testified thet he had not paid for 
the grapes when he wired the plaintiff on November 6, but he 
paid for them when the plaintiff sent his guarantee to the 
gank of Italy at Fresno; that the defendant went to the Bank 
of Italy and got the amount of the draft from the Bank, covere 
ing the car in controversy, before it me shipped. The deo 
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fendant was asked whether he wae the shipper of thie oar 
of grapes and he said he was not. He wae then aeked, "Who 
was the shipper?” and he anevered, "The broker." He then 
edaitted that when the car left Fresno, he, the defendant, 
had the bill of lading and in that sense, he could be cone 
sidered the shipper, and that he turned the bill of lading 
ever, with the draft, to the Bank of Fresno, when he got 
the money to pey for the grapes, 


The only testimony in the record bearing upon the 
relationship between the parties, in connection with this 
transaction covering the ear of grepes in question, wae that 
given by the two parties intereated. Ye have recited that 
testimony rather fully, beesuse we sreof the opinion that 
it clearly leads to & conclusion Opposite to that which is 
represented by the verdict and judgment apperled from, We 
are of the opinion that theplaintiff's own testimony demone 
atrates that these parties never entered into any contract, 
whereby the plaintiff agreed to buy and the defendant ogreed 
to sell, theee grapes, exd this status of the parties was 
also made out by the defendant's testimony. It ia quite 
clear that these two parties, one a merchant from Chicago 
and the other e merchant from Pitteburg, were im California 
for the same purpose, namely, te buy goods in connection 
with the ecnduct of their respective businesses. They aet 
at San Francisoo and the plaintiff persuaded the defendant 
to go down to the neighborhood of Fresno and attempt to make 
some purchases of grapes, After this the plaintiff had to 
leave. A prospective purchase wae then either aefinitely 
closed or was about to be and the plaintiff left $150,006 
with the defendant in connection with that transaction, 
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After the plaintiff left and discovered that the crape 

market was strong,2t San Francisco, he wired back to the 
defendant to buy all he could. Then the plaintiff learned 
that the deal which was pending when he left, which involved 
the purchase of four cars of grapes, two of which were for 
him and two for the defendant, bad fallen through, and on 
October 30, he wrote the defendant expressing hie regret 

at the outcome of that deal and added, "If at least you eouvld 
buy two cars of muscat at one hundred per ton, I would appree 
ciate it very muoh; if not, please return my cheek and greatly 
oblige." That request of the plaintiff's contained in that 
letter, formed the entire basis of the defendant's subsequent 
efforts in the interest of the pleintiff and of his final 
purchase of the car of grapes in question, which wae shipped 
te the plaintiff by the defendant. In thue saecommodating the 
plaintiff at the latter's request, the defendant was eoting 
purely ae theplaintiff’s eccomuedating agent. I, our opinion, 
thereis no testimony showing or tending to show thet the dee 
fendant obligated himself,by contract, to buy theses grapes, 
mor did he make the warranty as alleged by the plaintiff in 
his declaration. After the@fendent made hie deal with the 
broker, Foley, he wired the plaintiff that he ba’ the grepes 
amd wae ready to ship them, and asked the plaintiff to wire 
his guarantee, so that he could get the balance of the money 
to psy for them, ond in this connection, be represented to the 
plaintiff that the grapes he had to ship “were good and sound.® 
The plaintiff contends that the grapes he received vere twee 
thirds green and unfit for use; that he had them under cone 
tract of ealeto another, who was going to use them in making 
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olive 
grape juice or wine, and that to be suitable for thet pure 
pose it was necessary for them to be ripe and contain a large 
amount of sugar, fhe evidence in the record shows that there 
are two piekings of grapes of this character in Galifornia, 
and theevidence ins uneontradicted that when theese parties 
were endeavoring to buy grupes shout Freano, the second picke 
ing was on. The uneonGradicted evidence shews further that 
in the second picking there is a larger percentage of green 
grapes than is to be found in the firet picking. Further, 
the evidence ia to the effect thet grapes of this character, 
containing some percentage of green grapes, are suitable for 
making grape juice or wine; that if sweet wine is wanted, 
few green grapes, if any, can be used, but that if it is 
desired to make wine which is a little sour, it is customery 
to use some percentage of green grapes. The defendant sube 
mitted evidence tending te show that a oar of museatel grapes, 
one third green, would be considered as a fulfillment of an 
order of good, sound Nyseatel grapes of the second clipping 
or pieking. The plaintiff introduced the testimony of several. 
witnesses who examined thie car ond sorted out the grapes. 
These witnesses gare varying opinions as to the proportion 
of green grapes in the car. These opinions ranged from some 
witnesses who eaid the grapes were twoethirds green to others 
who gave it as their opinion that the car was oneethird green. 


In our opinion, the plaintiff's ease ae nlieged in 
his declaration, te the effect thet the defendant bad oblige 
ted himself, by contract, to sell him this car of grapes, 
and hed given a warranty in connection with the snle, ie not 
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made out by the proof, and the triel court erred in denying 
the defendant’, motion, submitted at the close of all the 
evidence, instructing the jury to find the iseues for the 
defendant. 


For the reasons steted, the judgment of 
the Superior Sourt ia reversed, 


SUMMERT REVI RBE OD, 


O'CONNOR, P.J. Al” TAYLOR, J§ GGNCUR, 
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B. L. ROSE > TT , 
. 2o6 TA. 635 
Appellee, 
IRTERLOCUTORY APPEAL 
We FROU CIRCUIT GOURT, 
COOK COUNTY, 


ALLEN JOMWSON, et si, 


Appellianta. 
Opinion filed December 24, 1924, 


BR. JUSTICE THOMSON delivered the opinion of 
the court, 


By this appeal the defendants seek to reverse 
an interlogutory restraining order, entered in the Gire 
euit ceurt of Cook County, July 14, 10934, by which said 
defendants and #11 persone acting through or under them 
were restreined *from in any manner interfering vith the 
complainant from officiating as pastor of the Salem 
Baptist Church, as prayed for in the bill of complaint, 
until the further order of this court.” The complainant 
Rose filed his bill of complaint on June 12, 1924, against 
the defendants Johnson, Enders, Maughan and Grawferd, who 
were trustees of the Galeax Moptist Church, and else one 
Branch, who wos purporting to act ae the pastor of the 
church. The complainant alleged in bie bill that he had 
been duly elected as pastor of the Salem Baptiet Church by 
a majority of ita members, in October, 1922, in conformity 
with the customs and laws of the church, which pastorate 
was to continue until terminsted by resignation or renevel 
by a majority vote of theomembers, at a meeting duly called 
for that purpose; ani at the same time he wae voted a salary 
of $35.00 per week, as such pastor; that he thereupon entered 
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upon his duties as pastor end continued to officiate ae 
such, and reosived his salary wtil sovetiae in January 
1923, when he was wrongfully prevented from acting as 
pastor of the church end from receiving his salary ae 

such, by reason of the acts of the defendants complained 

of; that he had never been legally removed as pastor of 

the church, and wes the only legally qualified poster 

and whe entitled to officiate as such and receive his sale 
ary. Somplainant further alleged that someting in January, 
1923, the d«fendente Johngon, Enders, Mauchm, and Grawford, 
filed a bill im the Cireuit Court of Cook County, secking 
to restrain him, the complainant in the suit at bay, from 
eeting as pastor of the Gales Baptist Church alleging that 
he had been reaoved as such by vote of the members of the 
shureh, at a meeting held on Janunry,8, 1923, and that on 
that bili the court entered a reatraining order ae prayed; 
that thereafter thie compleinant, as defendant in the prior 
proceeding, filed his answer denying the sillegations of the 
Pill end alleging that the complainents in that ection» 

had been removed ge trustees of the church; thst on the 
iscues thus joined, the matter was referred to « special 
commissioner, who took testimony and filed « report to the 
effect that the defendant there (complainant here) had never 
been lawfully removed as pastor of the church, nor had the 
complainants in that action been renoved as trustees; that 
this report of the commissioner: wae confirzed in that action 
and the onuse continued for the taking of an accounting; 
thet thereafter, in February, 1924, the court entered an order 
directing beth compleinantsand defendant in thet proceeding 
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to refrain from holding any eleetion, either involving 

the pestor or the trustees, within ninety days; that the 
complainant in the quit at bar (defendant in the prior 
action) complied with that order, but that the complainants 
in thet action, in violation of such order, tock possession 
of the church building and refused the complainant in the 
suit at bar any opportunity to preach in the church or 
officiate as its pastor, and refused to allow the followers 
of the complainant in the guit at ver, who he allegee cone 
stitutesn majority of the said church, to enter the same 
ex have any part in the meetings of the church. The cote 
plainant further alleged in the bill filed in the euit at 
bar, that *since the time of the diseolution of the injunce 
tion issued agninst him,” he had at various tines, in com 
Pliance with the findings of the court and his rights ase 
pastor of the church, attempted to enter the shurch builde 
ing for the purpose of conducting services, and that a 
large number of the members of the chureh, friendly to the 
complainant, had attempted to enter for the purrose of take 
ing part in such services, but on 211 such accasions they 
had been prevented from entering the church snd on aeveral 
occasions had been forcibly ejected therefrom by the defende 
ante. It was further alleged that in Mey 1934, the month 
prior to the time the euit at bar wea instituted, the pricr 
proceedings broucht by the defendants in the suit ot bar, 
which have been referred to above were dismissed, on their 
motion, since which time said defendants had continued to 
hold possession of the church and exclude thie comple inant 
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therefrom; that the defendant Branch had on several occase 
ions since the diswicanl of the bill of compisint in the 
prior suit, officiated ee pastor of the church, in dite 
regard of the complainant’, rights as pastor of the chureh, 
although anid Branch had newer been elected as panter and 
the complainant had never been removed ae auch. 


Qn dune 17, 1924, the defendents Johnson, Sanders 
and Grawford filed aworn anavers to the bill of complaing, 
denying mil the material allegations of the bill. These 
anewers are Very Yoluminous. fhey are te the effeot that 
the meeting at which the complainent claimed to have been 
elected pastor of the Saleu Baptist Church was not attende 
ed by a majority of the meabers of the church, and he was 
never elected therefore according to the rules, customs snd 
laws of the ehuroh, and wae therefore never entitled te act 
as its pastor. fhe engwers admit that the semplainant wes 
peid thirtyefive dollars per week by the church "fer preach- 
ing” from October 1922 to Janunry 1933, Although the ange 
wers denied that the complaiammt wae ever clected pastor 
of the church, they alleged that in January, 1983, the 
ehurch held a meeting at which s majority of the seubers 
voted, so request the couplainant "to resign as paster of 
the said church.” The answers alleged that the oompleine 
ant has never been entitled to act as pastor of the church 
since January, 1925, As to the prior Litigation instituted 
in the Gjreuit Court, by certain of the defendants in the 
suit at bar, the answers filed herein allege that the 
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report of the commissioner appointed in that suit, ag to the 
action taken by the members of the churoh at the meeting of 
January 5, 193%, was to the effeot that neither bhe claim of 
the complainant here, to the effect that the resolution aske 
ing hia to resign had been voted down, nor the cleim of the 
defendants here, to the effect that it had been adopted, had 
been suatained by the proof, but that no legnl er proper 
vote had been taken on the resolution, owing te the confuse 
ion at the neeting and the centreversy which arose on the 
question of the right of the complainant Rese to preside 
over thet meeting. The angwers further admit thet the 

Prior profeedings were dismissed on April 4, 1924, ond 

they allege that the evening of thet day wae the regular 
time for the nonthly meeting of the wexbers of the church, 
and that the members did mest on that evening and st thet 
meeting ® resolution was adopted, diecharging the complaine 
ant Rose, as pastor of the church, and that written notice 
ef this action was served on hin the following dmy; and 
further, thet at that meeting of April 4, a mejority of 

the members present adopted a motion engaging the defendant 
Branch as the pastor of the church. The answers further set 
ferth that on April 7, on motion of the complainant Rose, 
the defendant in the prior: proceedings in which the 6111 hed 
been dismissed on April 4, the order of dismisaai in that 
case was veonted and the motion to dismiss was continued, 
and that thereafter, on Hay 19, 1924, the notion for dise 
miseal agnin came up and at that time the defendants denied 
committing acte in violation of the order entered on Februe 
ary 18, 1924, in the prior procerdings; that the bill in that 
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@ase was then disnisesed , the court retaining jurisdiction 

to pass On cortain pending questions of contempt. They 
admitted they held possession of the keys of the church 

and thet they were in their poaseesion, tegether with the 
ether meubers of the trustees of the church, as such trustees, 
The answers contein some further aliegations which need not 
be set forth here. The substance of the saterial allegse 
tions of the answers are ag above ata ted, 


On the saue day these eworn anawere were filed 
by the three defoniunts named, the defendent Branch filed 
& genexel and epecial demurrer to the bill, as di¢ alee 
the rewaining defendant Maughan. 


On duly 9, 1924, the defendants wade a motion, 
before the chanesllor whe bad theretefore heard arguments 
in support of the dewjrrere, ond eles in support ef the 
complainant's metion fer a temporary restraining order, acke 
ing for a change of venue, This action was continued te 
duly 14, and on thet day the sotion wn¢ denied and thirty 
days were allowed.for the bill of exeeptions. 


On the same day, July 14, 1924, the chanceliscr 
entered an order overruling the demurrers which bad been 
filed, to the bill of complaint, by the defonduate Yeughn 
and Brench, and they elected tovstand by their deaurrers. 
Also, on the game day, the chancellor entered o temporary 
restraining order, to reverse which, the defeniante have 
perfected this appeal. 


In the brief filed by solicitora for the defende 
ante, contentions are made to the effeot that the chancellor 


age 


wnbdsababrat ee Laat Prey Ont « bene kan to saad mee eaae 
a. a stowstave 4 suobtawue yathaeg aixtuao ao eee of 
outs head bed aed ant ‘te noleratuog ated ou? postiate 

ade yd stotaatane td at one ret + tne one 





| fe sone ais deter ibaa wate ert 8 ania agar hy fe nen . 
sito te Labtaten aah Yo sometadios art sea dtzot tee oT Pe 
ee sbotots aveds we ox scores bill Xs ‘anodt aye 


ere » wae rane mint ya st ei 
ona $i 0 a 9 ena Stoo San ana 





oisom w Shem st praesltee ot beet e ot ro : 
AvacurgEe brskd cuetatviads hat orb woLCoeunde ext oe red 
esd te escent wee hone _ seroctgmeb adt te Powe at 
mina robes Raktierdess Gtaxegued 2 eet a0 1 ot ananintgwoe 
‘ee Deadeees eos austen niet -exser bo egereety 630 oa 
we Sak Bedsigh oot eoaton aah ob fald an das aad 
: Somiiauane te bade wa retiher : Mis 7 ; 











tik Renin ant aime whi Bank pore a one 2 Mer S 
aeaeal hagel aly Boe Shiceih pik unehhnen wiih sieiiie, 
_ aa Ronehao tab oak ye gamba cine 








Lys Ao & Bexwetae wetdeowuip ad? yead ume ech ot tek 
ig, MN RARER CONF git apie, oF state, gatatanton, 

bane auth ett exot ts {len 4a tanta wid ott a” SS 
 “ReLtenmede sult dade tomthe aut oe aken ene ‘ame tvtedmon ates. 





v= Cs <= a iY se PN 2 re i a ~ T= _s * - Z 


aqwet Re ER ke a got 
‘tiedd wo buntmiee Buwowen wade an. emont Be, 


CSRS ea eat Oe ES eee Se cree A 








ae 


oe 


erred in gustaining the dewurrera and denying the motion 

for a change of venus, either of these matters can be 
oonsidered on this interlooutory appenl, as they are not 

the proper subject of such an appeal, nor wes the appeal 
taken from those orders. Ag to the propriety of the action 
of the chancelior, in entering the temporary restraining 
order annealed from, we are of the opinion that this court 
Ought not to disturb thet action, It is true as the deo 
fendante contend in suppert of their appeal, thet civil 
eourte will not review the decisions of eburch erganizae 
tions or other religious bodies, upen eeclesiastics] mate 
¢era or other similar questions exelusively within the cone 
trol of oudh bodies, although they will interfere vith church 
or other religious organisations, when righte of property 

or civil righte are involved. pase v. Shency, $8 111. 802, 
The suit at bar is not one involving the alee Baptist Church, 
but is brought by the complainant, whe claims te be the 

Guly elected pester of thet church, ogainet certain individe 
wale who are alleged to be improperly interfering with the 
exercise of the plaintiff's rights as euch pastor. One of 
the righte thua salieged by the complainant to have been 
interferred with by the defendents, is hie right te reesive 
the enlary which he alleges hes been duly voted him by the 
church. This is a property right in the office eccupied by the 
plaintiff, which avcourt of equity will recognize and pro= 
tect. Sohweiker, ot a) v. Huseer, ef al, 146 Ill. 399, 456. 
The defendants attempt to distinguish the Sohweiker gage from 
the euit at bar. In our opinion thet case ie applicable 

to the situation presented in the suit at bar, 
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When the chancellor heard the motion of the come 
Plainant for a temporary restraining order, the complaine 
ant‘'s sworn bill and aleo the sworn ansvers filed by three 
of the defendants rere on file and before the court, It 
appeare from the record that the chancellor heard no evidence 
in support of the motion nor were any affidevite presented 
by either of the parties, beyond the sworn pleadings. In 
that state of the record we are of the opinion that this 
court is aot in a position to gay that the chancellor come 
mitted any abuse of his discretion in entering the teaporary 
restraining order eppesled from. High in his werk en Injunce 
tions, 4th Ed. Sec. 1696, says that "courte of review or 
appellate jurisdiction interfere vith extreme reluctance with 
the action of the inferior court® in such situations es the 
one presented here. This author further says: ‘Treating the 
power of granting interlocutory injunctions as resting in a 
gound judicial ¢igeretion, the courte of appellate jurisdiction 
are averse to any interference with the exercise of that 
disoretion, And to ouch on extent is this aversion sanifest, 
thet it my be stated as a genersl rule in states where appeals 
are allowed from orders granting or refusing injunetions ip 
lamine, that the appellate or revisory court ¥111 not intere 
fere with or control the action of the court below in euch 
matters unless it has been guilty of a clear abuse of thet 
diseretion; and by abuse of discretion within the meaning 
of the law is moant an error in ist committed by the court, 
** * Phere the action of the lower oourt in granting or 
refusing © preliminary injunction wag based wpon conflicte 
ing affidevite for and against the motion, such section will 
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not be disturbed upon appeal unless it appeare upon the 
faste found that the writ was improvidantly granted,” 


The author referredtto points out further, in 
section 159la, that upon a motion for an interlocutory 
injunction, made after anewer filed, the denials of the 
anawer are to be given no more weight than the allegne 
tions of the bill which they deny, citing Hebb v. King, 

31 Appenl Cases, Diet. of Columbin, 141. Ig that case 

the appellants, seeking to reverse a temporary restraine 
ing order, urged that although the compleineant had oa de 
certain ellegations in her bill, under oath, yet the anse 
wers made denisl of these allegations, ond alleged certein 
other failures by her, under cath, After noting thie fret, 
the court says: “It does not follow from this fact that 
an injunetion pendente Lite, should not isaue. The argue 
ment for the appellent proceeds upon the theory thet ¢he 
motion for an injunction pendente Lite should be determined 
ae though the hearing were wpon bili and answer." The 
court held this was an erroneous assuaption pointing out 
that although it was proper that the statements of en anse 
wer reaponsive to # bill of complaint snd contravening ite 
allegations, should be cogsidered and given due reight, on 
motion for a temporary injunction, yet it did not follow 
that at the hearing of euch motion the answer, “which at this 
stage of the case cannot be regarded as much more than on 
affidavit, should be allowed to overcome the sworn statements 
of the bill of complaint. The application ie one addressed 
to the diseretion of the court; and the purpose then is not 
so much to determine righta as to preserve the existing 
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statue until the rights of the parties oan be definitely 
determined, if there is meagon te believe thet a change 
of such status would injuriously affect the rights of the 
complainant. * * * Upon this hearing the sworn atatenents 
of the anewer are entitled to no greater weight than the 
sworn statements of the bill of complaint; and it is withe 
in the sound discretion of the court to grant or withhold 
the injunction.* 


We are unavle to aay from the record presented 
here, that the trisl owt committed any aouse of diseretion 
in entering the temporary restraining order appealed tom 
ana it vi11 therefore be affirmed. 
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Appellee, 
LNTZRLOGUTORY ArrRAL 


Ve FROM GLAGULT OORT, 


QOOK COUNTY 
ALLEN JOHNSON, et al, i 


Appel iants. 
Opinion filed December 24, 1924, 


MR, JUGPIGH THOMBON delivered the opinion 
of the court, 


By this appeal the defendants geek to reverse 
an order entered in the Gireuit Gourt of Geek dounty on 
duly 28, 1924, on motion of soliciters for the complsine 
ant Roee, which order recited that it anveared to the 
court from ea petition filed therein by 2oee, and from 
evidence heard in open court, that the defendants Johnson 
and others, trustees of the Salem Baptist Church, bad 
possession of the keys to said church, and on demand 
of the complainant ‘or said keys, disacleimed having thea 
and denied having any knowledge as te where they could 
be found; and that it further appeared that said church 
was locked and had been fastened up so that the complaine 
ant and members of the church were unable to obtain access 
to the church, for the purpose of holding meetingsand 
religiovs services. The order then granted leave to the 
said complainant Rese and said sembers of the said church 
*to use such means ae may be necessary in opening said 
chureh, by chonging locks or whatever may be necessary 
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in the premises, without in any way injuring eeid church 
building; and hereby directa thet same may be done under 
the supervision of the Sheriff's Office of Sook Geunty 
or the Police Department of the City of Ghicage, and that 
the meabers of oaid church ag well ae compleinant aay be 
granted full and unrestricted access to said church, for 
the purpose of holding church services an aforeanid." 


The interlocutory appeal in the euit at bar has 
been consolidated for hearing, in this court, with the ine 
terlocutery aprenl perfected by the anme defendants in the 
@ame One®, being onwse No. 29499, in this court. Ye are 
this day filing en opinion in that interlooutery appeal and 
in that opinion the subetence of the pleadings and the facta 
involved have been fully set forth, and it will net be asco 
eesary to repeat them here, } 


he to the interlocutory appeal involved here, it is 
sufficient to any that the order appealed from is not an 
appealable order, fo be the evubject of an inteflocutory 
appeal, the order must come within the previgions ef seeticn 
123 of the Practice Act, Gahiil’s 111. Kevised Sts. 1925, 
eh. 110, par. 122, which includes an order "granting an 
injunetion or overruling a motion to dissolve the aame or 
enlarging the scope of en injunction order or appebkting & 
receiver or giving other or further powers or property te « 
receiver already appointed." The order appealed frow in the 
suit at bar wie none of these. 1% did not enlarge the seope 
of the texsorary restraining order which had been entered 
by the chanceller on July 14, 1924, but was apparently entere 
ea for the purpose of waking that temporary restraining order 
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effective, 


For the reawons stated the interlocutory appeal 
in this onse is diamissed. 


APPEAL DISMISFER, 
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PSOKLE OF THY STATH OF FLANGES 


ex rel, BAX U. MANO, Petitioner, 1996 L.A. Goa 


TRe BARDAMIG « 
WILLIAM BR. WELANDNR, one of the 
dutges of the Municipal Sowrt af 
Chih a0.» , 
Rewpondente 


MR, PRUSIOING FWeTkcs YxrvCH 
DALIVERRD THE GPINTOH OF TN GOWAT, 


This is on original preocecding in tale court for 
nemdumie, aicking te Gempel the dufeniont, one of the jadews 
of the Bunicipal Court of Ciicage, te sign ond weak an 
alleged stenographic repert ef the proceadings at the tris’ 
of the case of The Reaple «geinet the rolater, Kay Uy Manor. 

in that Ghee, wpe trial before the court wi thows 
a jury, the vrelater one found qudlty ef the “criminal offense 
of unlavfully heving in his pooxesnien intexiceting Liquer 
containing more than one-half ef ene por cent alaenel,* and 
@entenced te the Houws of Correction for thirty Gaya, Be 
sued out » erht of errer in thie court, «hich is pending. 

The petition for smandsames states thet within thirty 
duys efter the ontry of wadd fortigment, he prosentec te the 
defendemt fer hia signature an alleged correc} stonegraphic 
report of the proscedings at the trial, purporting to shaw 
that the releter was sentenced without omy evidense heaving 
been beard, omd that defendant market it “Prevented,” bt 
refused te sign it unless there was inverted therein the evi- 
gence taken in another couse. 
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Defendant's onewer to the petition is, in oubstonce, 
that relater's eave and another cane entitled The Peanlke v. 
Bipk were tried together; that the charge im each care “arone 
out of the sane violation;” thet teth defendants waived o fury 
trick on the wome doy and beth were theren®ter arreigned ond 
pleaded not guilty on the came duy} that shen the cases were 
ealied fer trial, both defendomta, by their counsel, “iniermed 
the court they wore reody for trial, whereupon the trick proe 
cecded at to beth Fink ond Mawser;" tht the ovideneoe then heard 
“waa applicable te beth defendante;" thet «t the conclusion of 
the trial, the sourt entered judgment sgeinet Tink, bat granted 
the request of Maser's counsel “to wtay the erder in the Maser 
ease temporarily" until «uch counsel could bring certain matters 
te the attention of the court (which, ac apoeera from oxhi bite 
attached te the petition, hud reference te an alleged attempt 
on the part of snether attorney t induce the reloter te poy a 
large am of money to "fix" the ense); that om inysiry wen made 
ae © such mattera, tut nothing resulted except nacusctions and 
deniels, whereupon, aftex veverok continunnaces ond efter the 
relater hed presented om apphiv«tien for e change ef vorme, 
which was denied becumre At some “efter ol] the evidence in the 
eases wos heurd,* the finding and judgment against Naser eas 
entered. Yhe snewer denies that a correct stenographic report 
was submitted te defendent, ond ateten thet he requested counsed 
fer relater to include in the purported etenegrephic repart 
which wae prevented to him the evidence hoard ae obeve etated. 

To this answer, the relater filed « replication which, 
ae we read it, dows met take issues wpon smy statement of fact 
elieged in the anewer, I¢ dendes that the two ceces were tried 
"concurrently," but this iu follewed by statements shewing that 
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the plesder intented nothing more by thie denied then thet 
the docket of th: Sumicipal court does not chew thot amy 
order, exept for « continuanes, wer entered an the any the 
answer syera the tee cones were tried tegether. The replic«tion 
further states that there wa “ne order of consolidation ner 
ony agrecment or stiyeiction that the evidenes im the cave of 
Reovle ¥» Fink ehall be opplicable to the cnee of Peony v¥- 
Mogoz." The anewer does not elaim thet there woo omy form 
of agreement or stipulation te that «ffect, er ist omy erier 
wae entered for the consolidation of the tue ciate. The material 
statements of the ancwer, vies that the te® eeves were tried 
together end thet the evidence hoor wan epolicable te beth dee 
fendente, «rs not denied by whet de ond im the rephice tien. 
The *ndli of exorptions” filed by the 4efendont in the esse of 
Dewele vs Fink fo attached te the petition os an exhibit, ami 
on resting 24 «ee find thet the ¢videnee theredn recited mentions 
beth Fink smi Resor. <“hethor such ovidemee in oufficient ar 
inenfficlent to mstain the tudgmente fo met dnvelwed in tie 
CARH 

Im the very ourly cxuse of The People, ox xe) 
domesen, 111. 23, where it wae sought Wy mondeems te cemped 
® judge cf the Superior court te «ign on smended O44) of 
exoeptiont, the writ wae refuved beommne the retarn of the fudge 
etetes that the 6421 which it wos sought to compel him to sign 
"dees wet wtate the facts as they occurred om the tried.” The 
sourt held thet whihe it ie the duty of the trink fudge te sign 
* BALL of exceptions, wet £t ie hie exalucive provines te deter 
mine the cevreatuens of the bi11 of exeeptions which he is asked 
te sign. That case wee followed with aporeval im Poaphe, ex rel. 
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Vo WAlAsmma, 91 This 91; unt Boonies, ox rok. ve Anthony, 6 
Tale Appe SOS. See ohne Zugpit,g ox vod. Ve Omboomy, 149 TAL. 
#18, und Pyovhes ox rele ve Shytroms, 104 TAL. 100, 
Ae 4% clearly appears from the plewdings thet 
the relater ds net entitled to the writ he aceeks, the potition 
far monivmua is domied. 
BANDANGS DINERS, 


Bornes snd Gridley,s Jie, concurs 











WILLIAM WARGELL AND ERNEST 
WHIT? Ezxequtors under the 
bast Will ond Teatament of 


inty W. Wallace, Decenacd, 2 ON % 6p 
APPEAL FUOM 
Ve | MUBECIPAL QOURT 


OF cHIcAgO, 
BENJAMIN F. J. ODRLL, 


Appellant, 


Mn ant 


Opinion filed Jan. 21, 1925, 


BA. JUSTIC! TAYLOY delivered the opiniern of 
the court. 


On March 3, 1934, this court entered judgment in 
this ouuse reversing the judgeent of the Municinel court, 
with finding of fact. Gubsequently, by certiorari, our 
judguent was reviewed by the fuprene Court. fhet court, 
following Mirich v. | SLB Ili, 344 
which wa decided et the April bene, 1864, and helding that 
where there has been #2 trial before @ jury and the evidence 
in the ease is conflicting, the statute dose uot authorize 
the Appellate dourt to reverse s judgment for the reason 
that it hee renehed a different conelusion on « considere 
ation of the facts from that reaghed by the trial court withe 





out remanding the cause for a new trisl, reversed the judg= 
mont of thie court and remanded the cause for further ppocecde 
ings. 

We, therefore, adopt o&r former opinion in this 
cause, (General Mo. 28201) with the exeeption that the finding 
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of fact will be stricken out and the judgnent will be 
reversed and the ouuge rewanded to the Municipal Court 
for a new trial, 


REVERSED AWD REMANORD, 


O'CONNOR, F.J. AND THOMSON, J, OONCUR, 
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GRE PROPLE OF THN rata OF 


tibiae Defandant im Urrer, z 36 if A. 6 3 6 


BRAGR TO MUKICIPAL cOoUaT 
TS. 


‘ OF GNX Gago, 
CHAALAS CULLES, 
PlaieeifT in Xerer, 


BR, PAESTOING FUSTICN BesuHRLyY 
DALIVSRED THE GPIATOR OF THR CORT. 


Sy information 14 was charged that defaniont, Onullen, 
on Bay 6, 1925, 


“Did then and there play for maney or other valuable thing 
ot any game with wards, dlee, checwe or at bilidurda er with 
any other article, lictrument or thing *hateoover, vhioh may 
Re abed fer the purpose of playing er betting woon or wianing 
er iesing money or other thing or artivle of yalue er shall 
bet on acy game othere may be playing im violation of Seetion 
298 of Chapter 33, &. %,., sontrary to the vors of the statute 
in aych gage made and rrevided,* 


Betien fo guash information waa made and denied. 
Defendant was found guiley end meticn im arrest ef judjment wae 
@enied. Defendant was fined ten deliars, 

The Judqeent mast be revermed, aa the information 
ie wcertais and ineuffietent in charging defendant with doling 
gertein thinge ty ths 4iajunctive “or* inatead ef the conjunctive 
*and,* 

"If a statute makes oriminal the doing of thie or that, 
mentioning several things diejunetively, there le but one of- 
fense which may be eermmitted in different ways, «°* But the 
eonjunotive ‘and’ must ordinarily in the indiatment take the 
plese of ‘or! in the statute else it will be {11 «as being 
wmcertain,” Bishop's Kew Crim, Proo'd,, see. 846, 

A statute oresting an offense in the dissunetive anst 
be charged in om indictment in the conjunctive; otherwise it ia 
wneertain, Siste v. Yairgrieve, 20 ke. App. 641; Davis v. State, 
23 Texas App. 637; Amer. & Eng. Ene. of Pleading and Fraetioe, vei. 


©, 490. Where an indictment charges an offense in the languagé 
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of the statute the diejunative shoul’ be changed to the conjunetive 
form. Seacord v. Peoria, 171 DLi.,, 693, The only exeestion te 
this rule fe where beth worta mean the same thing, he words 
tn the inctant statute, chapter 348, nee. 208 (Cahdi1), Cuaney .* 
and “other valuskle thing,* ere not the same, 

Zt fa meaningless te charge that the defontant 444 
play “st any gume.* 

it was error to deny the motien te guadh the in» 
fermation amd the metion in arrest of Judgunent, These points 
are not controverted hare by the State, 

The Judyment in reversed, 

REVERSED, 


Batahett and Johnston, J7,, conavr, 
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WOME PUANACR OGKP ANY, 
a Corporation, 
Defendant in Krror, 


call 


BARRON YO MUWICIPAL COURT 
ve. 
IGS4PR SEUSHO, 
Plaintiff im Error. 


OF CHIGAGG, 


UR, PREAIVING FUITIOCR Men uiTRLyY 
PELIVRRD THE OFTEIGH OF TRS Cost, 


Plaintiff bringing oult ween cortain presieserg 
notes ween trial hed a verdict and fedement fer $49%,40. 

Befandant sexe a reversal upon fhe sole ground that, 
as he claime, the Jjutgnent is far a larger amount than was ale 
Leged to be due in plaintiff's etatement ef claim, The avidense 
fa not in the reeord before us, *9 we Must asaune that the anaes 
ef the verdict wae properly ‘supported by the ewldenee om the trial. 
The sod dasngm wos $466 ond the Juignent wae for leas than thie. 
A Juéguent may be rendered upon trisi for any amount ap te the 
#um laid in the a¢ Sonn. Aruaser v. Keck areMagner co., 220 
Ihl. App. 3976; Corpus Juris, vel. 1, p. 1290. The eases oltad 
by Aefendant are all cases ehere a juiguent was reversed begause 
it exeeeded the ai dena, and ore therefore net in point. 

There being ne errer shown, the Jutoment ins affirmed. 

AFP IREED, 

Batehett and Jornatam, 37,, acneur. 
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PROFLE OF THR STATS OF ILLINOIS, 2361.A. 686 


Defendant ia Srror, 
RRO Dy ORIKIWAL GOURT 
vs 
: OF COOK conMrY, 


Plaiatisre in Syrror. 


fit, PRESIDIOG FUSTICN BesgukLy 
DHLIVRRED TER OPINIGe CF CES COURT. 


ty thie writ of errer defeninnte seek the revereal of 


a Jatgment againet thes emtered apen the verdict im a trial of the 
charge of a soneniracy te injure end 4osege the tualneoss of cortain 
employing firws in Ghieage. Sy the werdiet the pumieihaents of de~ 
fendants, Thomas O'ihen and Wiiisem Aiortan, wae fixed at a fine of 
$100 each, and defendants Nichawl J, KeFerna, Ges 7. Dahl ond 

Fred Jurish ware fined $60 each, Lotion for new trial vas we tained 
ae te Jurich and overrwled as te the other defendants, 

Defendasts futreduced no testisony,ime the facta are 
not in sontroversy, in 1023 there ware two organisations in Chi~ 
eage ounnested with the upholeterisg and drapery buslnoae; one vas 
the Garpet Upholatersra & Brapere Avtociation, organized by amploy- 
ing fires angeged in this aes of business, m4 the ether wae the 
Upholaterera Internation. Union, comprising Locale 110, 112 and 
12, couposed of employes whe had organised inte a wien, There 
had beon « contract betwran these tee organisations with refer once 
to wages ond hours of labor, whieh expired Kay 1, 1653, ond nego- 
tiations were had with reference to a new contrant, and oomadt tece 
were aprointed by exch organisation te weet ond 4iaeuse the terme 
of the propesed egrement, The employing firme deaeed the new 
contrast propesed by the mmpleyes' organization te be eporesnive, 
and consequentiy they rejeeted it. It is cleimed that 4t wae in 
the endeaver te force the employers to aceept this propesed vene 
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tract that defendents conspired to commit end 41¢ commit the acta 
gomplsained of. A wtrike wae called by the unions of orpleyan, maid 
plekets were pleeed arcund the sheps of the sapleyers, on¢ stickers 
or poators were posted in buildings water conatruction there the 
employing firma hed work, The fires pub ether gen on the werk, 
which ees mostly Laying Linelews er inateilteg window shades, Fhe 
pickets threatened these wen working on the Job ond threatened the 
empleying firme with trouble if they faiied to employ people receg~ 
nized by the witon. The stickers or posters were printed by the 
witens tmyolved and stuck upen windows and doors of the bul ldings 
where the espleying firms were endsavoring te work. These posters 
or bulletins read ae follewa! | 
"Hotice, Buliding Traded, Besa’ urton eard Tram ali 
Thank your Bearborn’3603, 186 feat Wushiageen Dureet," 
“Motice Building Yradee, Dewend Walon Card from ali 
Lae Neet Washington Street, Dearborn’ 3605, Rosm F00," 

the first was printed en pink paper, the second was 
printed in re@ tyoe. ‘The non-wiien omileyes were uraed to leave 
their jebe and were called “*agebs,* Threats vere sade te stop all 
conetruction on buiidings where the employing firas were attempting 
to work, The etrike lanted from Kay 1, 1995, te Ceteber, 1995, «od 
the ompleyers were to a large extent prevented from carrying en 
their business, their work eas dolayed, or they lost contracts 
and were put te great inconveniences and trouble. 

in June an wnjwmetion order was issues restraining 
the menbersa of the wiien from further pleketing, and it was after 
thie date that the stickers er aciices were pasted an the buil dings 
involved. It is convineingly argued that while somewhat innocent 
in form, these notices were in facet threste of leber trouble te 
the owners of the bulldings om4 «leo te non-union man stteupting te 
work, 





Ve have not attamted to eet out the evidenes af nil 
the aete directed against the wmpleying ‘irae, o# there fe ne done 
treversy ae to the ocevrrenaes. 

Acte involving similar conduct of #triving euployes 
have been before ue many tines and the ler to be avlied bas bean 
steted frequmtly, Kegeardlesan ef what bew beon held th other 
furisdictions, in this State the law de that to picket em employer's 
premises wider much clrourctencen is in iteelt an act of Antimidnae 
tien and an unvarrentable interfarenes with the ampleyer's rights, 
and bence fliegal. Burnes ¥. Sypograchion, Union, “32 lil, 424; 
Rorwmua v. Renmegny, 175 111. S08. im Whiaon v. Hey, 287 th1., 
399, is on expression apyliesbls to the matiess or stickers posted 





in the tietent eames 
*Sueh means ag giving pnotiees which exelte the fear er 
reasonable agyrehenaion ef ether poraune that their bustnews 
wili be injured unlees they do break of f euch relations or 
genase patronizing ssotker are wreng and wilewful, If the 
notices gives or things (one have the naturel effeot of ex 
eiting such reawenable fear and aporeheseton and aecomp ii sh 
the result intended, 1% is ismaterial that they are not ac» 
eompanied by direst threats, * 
ther canes inveiving acto ilke that in evidence here, 
im whigh they were held lilegal, are fyrington 
Serio Sawmmei}, 306 T11., 488; & ¥. Gerpenter Contracts 
4gen,, 565 D11,, 30; Egondg v. Meee, M1 T11., 40; Seowds v. 
Biwmenherg, 271 111., 100; Esonhe v. Zowers, 5 111., G00, 
While eseening te concede that the things done by some 
ef the striking employes were illegal, ecvneel for the defeondastes 
contend thet the evidence faile te show that these defendants were 
involved. The aecence of the offence of conenirasy charged is not 
the accomplishment of the yriarful ebjeet but ls the wolew ul come 


dination or agreement te aceweplish the umlerful purrese. I¢ is 
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net necessary to prove that the conspiratera have agreed upen any 
particular means to effect their unlawful purpese, and they sight 
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meyer bave agreed upon the monia, ond yet the offense would be 
complete and might be proven by overt aciw or other chlreunstoneges, 
Eaorke v. Blumberg, 271 DLi., 1%. A ounapirney /Tezmne is pregumed 
to exist whenever and wherever out of the conapiraters doos some act 
in furtheranee of ite purgsee, and where cirewmistaness show that 
there is «4 sosnpn design to vhish al. saseanted; dt 16 mot meceneary 
that sash one shall take an active part in the comelesion of the 
@rimne. People vy. Powers, 93 131., 600, The ovidence in proof of 
a eonapiragy will gmeraliy, from the aature of tha acta, be etre 
@umetantiol, snc it ia eufficlent te prove that the persons sherged 
with the grime, by thelr sota, puraued the same objfeet, al though 
not necessarily by the sane maane « one person doing one thing and 
another ancther, but ali with a view of attaining the sane objeet, 
Gere v. The Peopie, 124 TLl., We; The Peoole v. Powehet, 174 11. 
aore i 

It is esveclaliy wreed that the evidenes Le net suffie 
cient te sustain the gonvigcties ef William J. Rierdam. Siocrden was 
one of the wevhers af the usumeittee of the exaleyes' wilene whi ch 
wet the comilties fren the auployers to pugotiate a new contract, 
Re vas « business agent of Leval 116, and apekeanan of the some 
mittes. When the strike wan eslied he wan one of the pickets sta 
tiened at the presiecs of ane of the employing firms, ant it wae 
sheen that these pickets ordered nonewsion eepleyes te cuit and 
Galled them “scaha.* Ho wae alse seen in the vicinity of other 
preuises which were the objeet of picketing, Lecal Lio of which 
he was a business sagmmt, axthorined the stickera «hich were noxted 
upon the premises involved. applying te hie conduct the roles with 
reference to the necessary proof of participation in the eonaviraey, 
we held that the Jury could properly find thet he wan a partdsipant 
therein snd guilty se charged, 
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The evidenot was alee oeffiolent te cornviet the othey 
defontante, Defendant 0'Shen wan «a business agent fer ons of the 
employer’ untens, Ha threatened a tr. Larson, an saplvyer, that if 
ho falled to exsmley people reaogr ined by the union he would have 
troukie. Ne wan one of the inatigaters and agtive werlers in the 
matters of posting etickera, and admitted thet hie ueten outrerteed 
the printing of the stiokers, and that he bimeslf had cowted some, 
Ne aleo admitted bie knowledge of the picketing. Where io come 
siderable evidenee av to his sotivity im ecemmention with the strike 
end the efforts te fares the expleayera to agrees te the terme of the 
new contract. 

The onme Le trues with reference to Jefoudant Bokerna, 
whe Was « business agent of leosl 110, Ke sige was active in the 
pieketing md eiickars, 

Befendaat Dahl attempted ta get a cantragt to ley 
lingleus in one of the belldinga, but the contract ems Let te 
Barehail Field & So, Dahl threntenet the general sontracteor on 
the bullding to make trouble for him wiles he wee poreittied te 
lay the Lingimm, that "Fieli's had send mem;" that if the Line- 
lewe wae laid by the partice to whom Field & Ce, sublet the cane 
tract, the other workmen in the bullding would be eulied eft, 

it La, oF sourpe, true that 11 wae not wlewiwh fer 
the agents of the business wileons to onli « strike, tut it was ure 
lowful te prevent ethers from working by threatening contractors, 
ouployers ani axpleyes with injury aid lest unless the demande of 
the business agente were complied with. 

There was evidence that during the strike Linclew 
and @earpate iald by non-union laber were qut by some of the 
strikers, There were a nusber of instances invelving threate, 
stoppage of work and other like interferences, whieh coule be 
explained enly as oceurring in pureunnce of a commen design te 
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prevent the employing firme from oonducting thelr business wt thout 
wilawtul ‘interference from others. We hold that the evidense ie 
sufficient to show the participation of the defendante im the ile 
egal conspiracy charged md that the verdict of the jury was 
amply Justified, 

Bitness Mater testified as te o conversation with de 
fondent Jurish, ond it Le argued that thie wae ineompetent on the 
ground that the oonvereation was mot in the presence of the other 
defentants sn¢ therefore net binding wren them, or the reesen that 
Tarish was afterwarita discharged and wae therefore not one ef the 
aileged eenepiraters, kKkiexkexaexarrat. Jurish wan mot 4i oe 
charget buat wan cranted a new triad, There «as avidenee im the 
teatineny tending te connect Jurish with the conepiraey, and the 
jury was of the opinion that he wan guilty, We do set were iand 
that the fast that ome of the defendants showld be granted a new 
trial would render inesepetent teatimony tending to ahew hin yar~ 
ticipation in the cunayiracy slenmg whth the cther d4efendante. 
Slater merely tentified te om incident like « nwber af ethers 
whieh wore in evidence and was morely gwwletive., The situation 
as Goeeribed by him wae amply confirmed by other evidence, 

Upen the entire record we bold that the guilt of the 
defoutante wae sufficiently proven ami thet me reversible errors 
occurred upon the trivl; henee the Judguent of the Criminal court 
is affirmed, 

APVPIRNED, 
Matchett and Johnston, JJ,, ceneur. 
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JuRZ KLIN 
Defendant in Error, 
SHOR YO MITONeA comer 
Th, 
oF GrEcage, 
wax Aly 


TINDER, 
Fiaintiff in “rror. 


Bi, PRESIDING JWHTIG# MeavHELy 
DELIVEALD THE OFTNIOR OF THE GOTT, 


Plaiwutiff, tringing sult wpen an instrument in writing 
whereby defendant acknowledged and promieeé te pay o certain ine 
devtedness, uven trial by the court hed Judceiomt fer $7422, 60, 
which defendant seeke to have reversed, 

Ke BLL2 ef emeentions is before ue, sunt errors, if 
any, are predicated wpom the law record. The instrument evideno- 
ing defendant's indodteinese neknowladget hit indebtedaess te 
eieineiff of S7SGC, wd he srombeed to pay this in inetalinents 
with interest, the firet 4ue February 15, 19°93, oid the last 
daguet 18, 1923. Guit waa eqemenced and the statement of claim 
filed Mareh 25, 1923, at whie® date the last five tnatelizente 
ef 2800 exeh had sot yot matured. the ciatement of claim, after 
giving eredit to defendant fer certain payments, alleged a balance 
due om Wareh 22, 192%, of $4350... ‘The eole defenses ascerted by 
the affidavit of merits was imvalidity of the caneldceraiion for 
the note. 

The case was resehed fer trial on Hay 1, 2984, ot which 


time all ef the last five inetaliments bead falien 4ue under the 
taran of the written instrument wacd en, The record shewn that. on 


that fate, by agreeuent betwaen the parties, it was ordered thet 
the atetement of claim be amended by increasing the ad deen te 


$8,000, 
Defendant questions the Judgment under the general rule 
that the rights of parties are determined as of the date of the 
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commencement of the suit, but the supporting eases cited are con« 
cerned with suite presiaturely brought and are not applicable te 
the present wait, fer at the time this eult was brought a number 
of the instalimente im the inetrument of indebtedness hed matured 
ena were unpaid, 

in the absenee of a bill of exceptions every intend« 
ment will be indulged to sustain the Judguent of the court below, 
and we must preeume that the trial court had aufficlent grounds 
for entering the Judgment. Blair v. Ray, 103 411. 625%; Mullen +. 
Beonle, 196 Thi., 606; Soma. Gank Sa. v. Beers, 166 211. 361; 


Town of Boott v. Artmag, ®37 TL1., 34, 
In view of the facet that when the aaee war tried all 


of the inetalixenta had estured ani that the enly A4efense presente 
went to the ortire ebligation, it is a reasonable preeuption that 
when it was agreed that the ad daunwa should be inereased to | 
$0,000 the defendant waived ay technical objection to the acn= 
maturity of certain installeents at the date of the commencement 
er the sult amd censentsd te the antry of a Jfuimaent conditioned 
Seiely upom detercination eof the single defense presented im bis 
affidavit of merits. Guech a walver would be entirely proper. 
Seite) v. Milier, 157 {11, app. 3O, Under proper anendnuent 
itene of the same nature af there eriginuliy sued fer, which mae 
ture between the ecoumencemsst of the euit and the trial, may be 
brought in. Bevie v. The StaveneeRavis Go,, 197 Thi. App. S74; 
Bt, Nope Comotery Apsectation sy. Yeidemmenn, 138 Ill. 67; Reharty 
v. Sehinper & Block, 250 311, 128, 


In the absence of any bill of exceptions ~s must pre- 
aum¢ that the trial court had preper grounds to include in this 
these instellments ehich had matured between the date of 


commencement of the evit and the date ef the trial, 
The Judgment is affirmed, 
AVFIRMED, 


Batehett and Jehnston, JJ,, sonour. 
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ERROR TO THR COUNTY Count 


RRUJAMIN BLUMENTHAL 
Mhaintisr tn trror, 


ve. 


BaRasyY BRAVGAAN, 
Defendant in Srrer, 


OF Ck COUNTY, 


BR, PILSIDIEG TUSTIGCR MEGTARLY . 
DELIVERED THR OPIFICH OF FRR GuTRT, 


This writ of error brings im review procesdings under 
sevtion 8 of the Practice act, vherain, upon sotion after term, 
the trial court on September 14, 1994, vacated and set aside a 
Judgment agvinet defendant, resdered ex parte, for $424.40. 
Plaintiff ancerts that the enurt erred in eo doing, 

A ¢ourt has jJurladictien te set salde and vacate a 
Judemest after the tera at whieh it is entered for orrere of fact 
but not for errors of law. Grumgy v. 411. Som, Ben's Agen., 260 
Til, S16; Suyth, Adm, v. Zargy, 307 112, BOO; Barnes ¥. Sidoage 
Sity Ay. Coo, 145 D111, App, 182. Gourte of review wili eeawes 
that such an order after term time was based om ths finding that 
thare wae an orrer of fact. Hghomes v. Helene, 210 211i. 290, 

the regord shows that the Judgumt was entered ax 
Barta on the day befere the leet day of the August 1074 term of 
court. Within a few daye thereafter, in the next term, defartant, 
after serving written metice wpam pleintiff, Siled him eetlen and 
affidavit asking that thie xotion be vacated, These aneorted that 
the Chisage Baily Law Bulletin ts « publication used in the eity 
ef Chicage by leryers for the purpose ef watehing the trial ealle 
in the various sourta of Geek County an‘ oheeking up the orders 
entered in the cases; that on September 5, 1924, this Bulietin 


published as a fset that this cuuse had been continued to ae 


Leg 





M1, 1924, wherene the court had ordered that 4 should be cone 
timued te Zeptenber 4, 1994, ont thet the reason of the Byullee 
‘tin's errer vas the figure "4" mode by the court's clerk in 
hie minutes eo carclensly that Lt apreared a¢ the figures 
"22," ond that this wae done by making the firet stroke of 
the figure *4" lock like a "2" an‘ the sevond atroks, whtoh 
wae detached from the flret atroke, Leck Like thea figure "1;* 
that counsel for the defendant relied upon the Law Bulletin as 
te the published order thet the case was continued te Yeptenber 
ai, aid therefore did not know that the cage was on the trial 
omll calendars for ®eptesber 4th o Sth, anf consequently did 
not attend the court call on either ef sal? dates end wae not 
present at the tine the cxame wae called fer trial er «he Judge 
mont Was eitereds that the trial court 414 not have knowl odee 
of the faet that the Law Bulletin had pubtliahed on order that 
the cave had been sontinund to Septesber 21, and that had the 
trial sourt known of thie publiehe? order 1+ weuld not heave pore 
mitted piaintirf to have proved up bin case upen an ax party 
hearing or have eutered Judement om Septesber Sth, Se eouter 
affidevite were flied ner deuurrer to the aotien and affidavit, 
therefere these stutenante mant be taken aa true. hse Ubi cage 
Daily iow Bubletin has been for many years used by the attorneys 
ef this couty a» a source of information as to trial «alle and 
court orders, and attorneys hecennarily cyst ani do rely ugen 
these published orders, Ye hold that the xietake in the gub- 
lished order that the ease wae continued to Septenber TL, wan 
sueh = mistake in facet that, if the trial eourt hod knewn, it 
would net heve prooesded te try the case ani ont fJudgaent on a 
pricr day without the attendases of aunsel for the defendant. 
Furthermore, plaintiff cannot now amestion in this 
court the validity ef the order of September 1¢, 1924, yaeating 
and setting aside oaid judgment for the reagen that no sbieetion 
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was made thereto or axoeption taken to the antry of tal4 order. 
fo present to thie oeurt the question whether the wetien te 
vacete showed any cause for annuling the judgwent, which 46 a 
question of law, he should, wider the rules of practice applicable 
to sults at law, have suved that question in same appropriate way 
reeegnized by lew. This he failed te do, The question of the pre- 
priety of the order has mot deen preserved in the record, aud theree 
fore plaintiff cannet urge here ae errer the wacstimg of the fudge 
ment. Harris v. Chisago Te. So., 4 TL1,, S600; Gmwth, Adare v, 
Parga, 307 111., 390; Village of Bradley v. 2.¥.G.4:8.00., 296 I22. 
383; Bailey v. Cournd, 271 121., 4; Bomiteki vw. Amer, Lingedd 
She, B71 Wiis, LOL; Lamh v. City of Chicago, 19 721., 220; 
Hs J, Andrews & Go. ¥. Ph eaters BLE TLL. Ape. 636; 
Greinger +. § 172 fil, App. 428; Baseom v 
Box, 167 011. Amp. 1. 

in argument cownee) for plaintiff refare to a sotlon 
te wacate the order veeating the judgment, which motion was denied, 
The abstract contalanz only aw bare recital of the making of ouch a 





motion and its denial. This does net present in any way any 
question of law er fact for thie ceurt te revive, 
For the renvogie above indicated the order of the 
t¥inl court of September 16, 1974, is affirmed, 
AVFIRNED, 
Ratchatt ond Johneten, J7., concur, 
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ROBERT B, RIGKSRE, 926], 9) 
Appellee, 
APPEAL FROM aaasty COURT GF 
ve. 
GOOK GOUNTY. 
ROY A, H. vagy se 


MA, TUSTICE JORRSTCH ORLIVERRD THE OPINXON OF THR COURT, 


Thia ie a suit in equity brought by Robert @. Rickesen, 
the complainant, against Roy A. HE. Thompson and 7, A, Brewer to 
recover 6001 shares of stock which are alleged to be the balanse of 
shares due to Hickeen as his portion of a jJeint business adventure 
in which Ricksen, Thompson and others were engaged. The cause was 
referred to a Raster to take proofs, The Master found in foror of 
the complainant. The court confirmed the actor's report, found that 
the material allegations of the complsinast are trie, ond sustained 
by the evidence, and entered a decrce aubstantially in sonformanae 
with the prayer of the bill ef sompiaint. From the deeres the 
defendant Roy A. E, Theepson appealed, 

The compleinant alleges substantially as fellews: that 
in the your 1916 the complainwit beawne sequainted with the business 
of Bunte Brothers, a corporation, engared in the manufacture snd 
gale of candy; that he learned there wae need for larger factory 
facilities te meet the demande of the business of the corporation; 
that representatives of the corporation's comtrelliing owners told 
the complainant the corporation would sell out at «o fair price; 
that the complainant interviewsd the defendant Roy A. MN. Thompson 
with reference toe asacciating with the complainant in an effert te 
aequire and dispose of the capital stock and business of Bunte 
Brothers; that Thexpescm stated that he could centre] sufficient 
capital to buy the stock and reorganize the business; that Thompson 
and the complainant then agreed that the profite realized from any 
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eale, pursuant to sueh purchase or through euoh reorganisation, or 
otherwise, showld be divided between them equally; that in aconrde 
ance with such widerstaniing the complainant negotiated with rape 
rosentatives of the controlling steckholders of the Bunts Brethere 
corporation and secywred necesaary data, go that a definite properi- 
tion could be oubmitted for the purchase er reorganiastion of the 
business; that the negotiations continued from Oetober, 1916, to 
gome time in May, 1927; thet during the negotiations Theapseon suge 
gested to the compleinant that 7, A. Brewer be invited te become 
aenogtated with them in the adventure; that the complainant and 
Thompson submitted thelr plan te Brewer und Brewer Joined the adq 
venture; that later Brewer sugeezted thet &, 2, Bileey be invited 
to foim in the adventure; that Silsey did jeim in the advanture 
but before ite conayumation withdrew: thet the comluinant “hompaon 
Brewer and ileey were associated together in the joint adventure 
ef purchasing, reorganizing, enlarging, holding, selling er other~ 
wise dicsesing of the bustnesa of Kunte Brothers, including the 
Capital stock, aegsata and good will; that hy commen convent of all 
of the parties te the Joint adventure Theapseon, Brever and Yilsey 
undertook and agreed te finance the joint sdventure, a4 the com 
piaineant was te conduct the negotiations with the stockholders of 
Bunte Bretherayg that after long and skillful segetistiona, ax 
tending over several months, the comp! ainont effected the wure 
ehase of the business at $906,000; that this siount was $9,000 
less than Thompson, Brewer and Tilsey were willing to pay, and 

hed believed it necessary to pay; that it wme agresd by the eome 
piainant and Thespeon, Brewer and Yilsey that the purchase should 
be for the joint benefit of Thompson, Brewer, Mfleey ond the come 
Pisinant in purewance of the joint advanture; that on Seeesber 24, 


1916, the complainant, Thempeon, Brewer and Wileey met for the 
purpose of agreeing upen their respective interests in the joint 





afventure; that it was agrerd by thes that the complsinoit’s ine 
terest in the Joint adventure wae to be based an $2,000,000 of 
preferred stock and $1,000,000 of ecumen atock to be authorised; 
that the complainant was te have as his portion of thea jJeint ad~ 
venture 1,100 shares of common stock of the par valine of $100 
each, or $110,000 par value; that im accordance with this under- 
standing Theupson, Brewer aid Vilesy signed aid delivered to sthe 
complainant the following written agreexent: 
*"Y, A, BABSER & CO, 
demkhinieksh. and Gomerehed. awk Ride. 


Leng Distance Talephones Gable Address 
Wabash G332 and '‘Fabrewer, ' 
CHICAGO, 

LesGubey 
Tweuty-cight, 
4916, 


Me. Robert 3. Rieksen, 
Chicage, tLiineis. 


Dear Girt 

in the event of eur present segctiations for the 
purchase of ail of the steck and good wilh ef Bunte Brothera, 
ma Tilineie cerseration, péing conewwsated, we, the undere 
signed, ¥, 4. Brower, B. =. Vibsey ani Koy A. 4. Therpson, 
heresy agree to deliver te yeu in full for our share of com~ 
mission for services éeread us 1200 shares of the seommen 
stock at par wolue ef G10O per share of the new corporation 
te be formed te take over the business ef the present Bunte 
Brothers; it teing umtereteed that the present easital steck 
of naid new gorperation will be 92,096,000,00 divided as fol» 
lows, teawit: Hi 010 500,00 Preferred stock and $1,000,000,.00 
Commean etoek. ifloates of said ateek will be delivered te 
you immediately if, as and whem issued omd delivered te us. 

Very a igi youre, 


ACCEPTED: 
Robert &, Ricksen, * 

That the couplainment damediately accepted the agreement by writing 
his acceptance thereon; that afterward and before the purchase and 
reorganization of the business wan effected, Vileey volwumtarily 
withdrew from the joint adventure withewt in any manney affecting 
the interest of the complainent therein; that thereafter the 
complainant, Thompson and Brewer continued im the! joint adventure 
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and senducted it to a final and succeseful conclusion; that sube 
sequent to the execution of the instrument dated December 28, 

1916, it was determined that the eommon stock should be of the 

por value of $10 per shore sani the muwber of shares te be ree 
ceived by the compleinant was increased te 11,006; that after the 
execution ond delivery of the instrument dated December 26, 1916, 
it wan determined by the complainant, Brewer snd Thompson that 
inatead of organizing a new cerseration te take over the business, 
the authorized capital stock of the bucinese sheul4d be inereased 
by prover corporate action te $2,000,000 divided inte 10,000 shares 
of preferred steak of the por value of $100 each, and 160,000 share 
ef common stock of the par value of 719 each; that the reorganisation 
sheul4 be effected by the purchase of all of the preferred stock, 
when increased, st the price of $90 per share, te be tharegfter 
acold to obtaim $900,000 to pay the stockholders of Duntse Brothers 
fer their stock holdings; that the commen stock shoul be the 
property ef the joint adventure, legs 30,006 shares to be given 

to Theodore Sunte to secure hie services in the reorgniised busi- 
ness; that the Jeint adventure was syocesnfully concluded amd cone 
Summated; that although Thempson and Brewer have reesived the bene 
fits of the adventure they have issued and delivered to the age 
Plisainant only 4,909 shares of the common ateek, and have withheld 
and refused te issue and deliver te the complainant the bealenee ef 
6,001 shares te which the complainant is fuetiy ond equitebiy en« 
titled; that the complainant charges upon inforsation and Yelle? 
that Thompson has issued, er caused to be iseued to bieself or te 
some person unknown to the complainemt the 6,691 sharee ef commen 
stock which rightfully and equitably dbeleng te the complainant, 
whereby Thompson has wromgfully and fraudulently eppreprieted the 
shares te his own use; that by ressen ef euch action of Thompson 
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the 6001 shares are held as oa trust im equity for the wee ond 
benefit of the complainant; that wheever holds the shares ought 
im egeity oid good eonecience to be compelled to ensign wad trange 
fer them te the eouplainant; thet after ceaplsinant learned of such 
wrengfui aad fravdyviemt Lemuaioe end holding ef the G91 shares 
he demanded thet the defendant trancfer ont aeeige them to him, 
but that Thompson, vith intent te cheat amd ¢efrau! the eamplainant, 
has refured and et1Ll refuses te tranafer and sevlen the shares of 
stook gr te deliver te eempleainant any divided or ether profit or 
eurmings of the ehares, if ony there are; that the ekaree of etook 
are @? great value; that the complainant Ls unable te state the 
*xact oF even approxiaete value, Pat avers thet the value ia ine 
cresting on¢ will inerecave tontinuewsliy; that the besiness ix 
profitable and will pay lerge dividends om the sharce of etgek; 
that the Aunte Brothers’ business wae eetabliahed in L874, and has 
ever clace been continuevely carrie¢ ony that the resuted exceliense 
of ite preductes in eetabiiched threaghout the Uited States; that 
it haw retained the services ef Theodore W. Bante as ite sanager 
by eontrset for ten yeare mext ensuing; that he ves sonager of 
Sunte Brothers during many years paat, sm4 ie keewn and reeoendised 
ty the trade threugheut this cewitry a9 a candy mare acturer of 
extrasréinary ekill end ability; thet his commeoction ~fth the came 
pany of fieelf gives to the shares a secelfer and mnoenm valwe; 
that without the ald ef a scurt of equity te anferee dincevery, the 
complainant is and wilt be wnabhe to ascertain wee holde eaid shares 
that belong te the comisinait, or what dividends, if any, haes been 
paid thereqn; ar te obtain either said etek or dividends, and will 
thereby suffer great and irreparable leas and injury. 

The speeifie prayer of the bill is as fellern! that 
the defendants be required te disclose in whese name the $091 
shares of commen stock mew stand; to whom certificates therefor 
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have been issued; whe hae porseawion or eustody thereof; te dis 
elose and acoount for any @ividends paid on the shares and to 
whom paid; that the shares may be impreseed with a trust im favor 
of the complainant; that whoever hojds the shares may bo declared 
& trustes and compelled by deerse te tranefur the shares to the 
eompleinent; that weon the accounting the defendante or such of 
them as may have received my money by way of dividendea or other+ 
wise, on the shares, may be deeread to pay the come te the come 
Pilainant, and that the sempleinant may hove exesutien therefor, 

The anower of the defendant raises four principal 
igeweut Firat, that the enterprise is not a joint adventure. 
Second, that the complalnast hae an adequate revedy st law and is 
not entitled te relief in equity, Third, that the complainant by 
reason of accepting $7,000 from the Buntes haa bean guilty of 
disloyalty te hin aswoolates, and has thereby forfeited all right 
to compensation. Fourth, that the complainant sought money from 
the Buntes and therefore dows not some inte court with "“sleen 
hands, * 

The evidence is volweinous, but 44 will be necessary 
te wtate the evideuce only in ao far af it relates to the lasuse 
in controversy. 

Ye are of the opinion that em the silegetiona ef the 
bili of complaint im regard to the nature of the business aessclae 
tion of the soxplainant a4 the defendant, which silegotions are 
wppe ries by the evidenee, the enterprise in whieh the eomplainant 
and the defendant were engaged wae whet is kmewn in law as @ Joint 
adventure, 

The agreement between the complainant and the defendant 
was that the complainant “would handle the Buntes* and the defendont 
“would handle the financial end;" and that the complainant and de« 
fendant would divide the profits equally between them, Then Brewer 
amd Wileey beeame aetcciated with the complainant and the defendant 
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in the joint adventure the sature of the complainant's relation te 
the Joint adventure was net changed; the only 4ifferance wan that 
the complainant's share of the orofite wae reduced, 

Tn thelr brief ecunsel for the defendant waintein that 
"there is nothing ef the nature of partnership in the arrangement 
betwsen the perties;" that “it is a simple euploysent, the ecomonane 
tion payeble out of the earnings to which the services eontributes.* 
In their orml «argument ocutisel for the defundant etated that "the 
contract upon which the agit is based wae made by a speceisl partner- 
abip of the three men, Thompecn, Brower ond Silery." In our opinion 
if the asecciation ef Thompson, Brewer and Yileey constituted a 
special partnership, them the complainant's aseeciation *ith these 
parties constituted a special partnership; as hie relation te then 
@oes not differ substantially frem their relation to each other. 

But it ia aot neeessary te determine whether the enters rice was 
Strietiy a general partueretip er a epeelal partnershin. It wae an 
arrangenent whieh partes’ of the nature ef a partnership and was, ae 
we have stated, what may be termed @ Joint adventure. 

The rule iv well established that equity has Juris- 
diction over joint séventures. A party to a joint adventure may, in 
certain iustances, waintain an action at law, but the remedy at law 
will not preclude a suit in equity, Joint adventures are described as 
follows in Corpus Juris; 

“the mubject of Joint adventures is of comparatively 
modern origin, It vas wuknewn at common law, being regarded as 
within the principles,governing purtnerahips, Fhile seems courts 
held that a joint adventure ie net identical with a partnership, it 
is regarded as of a similar mature, and governed by the same rules 
of ine. Gne distinetion lies in the fact that while « partnership 
ie ordinarily formed for the transaction of a genera) business of a 


particular kind, a joint adventure relates to = single transaction, 
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although the latter may eomprehend so bucinere to be continued for 
a period of years. Another diatinetion ie that « cerperstion in- 
eapable of beseming a purtner eey bind iteelf by « somtrnet for a 
joint adventure, the purposes ef which are within those of the 
gorperation. The pringipsl distination, however, is that in moet 
Jurisdictions where any is regarded a existing, ome party may owe 
the other at lew fer a breneh of the contract er a share of the 
profite or losses, er « contribution for advances made in excers 
of bie shares; bat thie right will met preclude a ault in equity for 
am accounting. ‘The contract need not be exprees but may be implied 
frow the conduct of the parties.* 23 Gya, pg. 453, 

It 4" statediin Ruling Case Law: ! “Whike dt is true 
that at commen law cosdventureres in an enterprise were recognised 
im ecurta only when the element of partnerahip wae disolesed and on 
proof of the eacential ef a partnership, this is net the Lae st the 


present time, ond, although courts in moder tises do not treat a 
geint venture oe identical with a partnership, it ia so sisiisr in 


ite nature and tn the sontractual relationships created thermby, that 
the rights as between the adventurers are geverned practically by the 
same rules that geverm partnerahipse.*® 15 Ruling Cage Law, p. 500, 

Gergvue Juria further atates: “The fiduciary relation 
existing between mesbers of a joint adventure confers wom courts ef 
equity juriediction te hear and detereing oki soutroversies arising 
between them, and thie Juriadietion will be exercland, even though 
complainant may have a resedy at law for the redrega of hie gri nv 
amee; and ¢enecialiy ie this true when the controversy le of a Geme 
plex character.‘ 33 Gerpus Juris, p. 567. 


It hae been expressly held by Appeliate sourtes im 
Thliineie thet Joint mterprises, which, although mot swtrietiy 


partnerships, but “hich eclesely partake ef the mature of partnere 
ships, are governed by the rules ond principles of partnerships. 


Sister v. Soo. H. Clark & Company, 68 111, Aop. 453, 437; E¢wards 
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ve Hudson, 165 121. App. 821, 599; Budd, wv. Baxsong, 146 111. App. 
436, 438, A contract concerning a joint adventure dose not need 
to be express, but may be implied from the conduct of the parties, 


Jackson v. Heoper, 7 H. J. Bq. 185, 199, 

Geuneel for the defendant make the follewing aseere 
tion: “Joint adventure is Illustrated by and ite difference from 
the cave at bar is shown in Ingraham v. Manmes. (1t should be 
Mariner) 194 111. 209 (It shewld be 960); Lew v. Ware, 238 fii. 
360, 367; Gyurriog (It ahould be Bunn) v. Somelibacker, 89 TL. 
App. 222; Bious v. Sherer, 277 111. 163.* These cases are net 
analyzed or discussed by counsel for the defendant. Ye have @ex- 
amined them, however, and we do mot think that they bear any such 
eonestruetion as is eentended for by counsel for the defendant, 
One of the cages, namely, Ingrahas vy. Hariner, containe language 
which is against the contention of sewmneel for the defendant. in 


considering the interest of one of the parties to am agreement, the 
construction ef which, scecrding to the court, wae “the main abe 


jeot of the bill," the court sala (p. 277): “Althoush bie interest 


was only te be a share of the profite, yet that share vasa te be his 
by virtue of hie desire to teke an interest in the lend, ~** I¢ 


may mot be neceseary to determine, nor ia it material chet the 
precise neture of the interest taken by him under the contract 
was. It may not have been strictly a partnership interest, or the 
interest of a beneficiary in a trust, but it was euch om coud table 
interest in Cooper and hie assians as gave them the right te heave 
the property sold in erder te esteblish their rivhts, CGeeper cere 
tainly had beneficial interest in the preceeds of the land, and 
that interest would attach to the net profite arising upon the eale 
of the property. * 

Counsel for the defendant eomtend further that the 
written contract of December 88, 1016, signed by Brewer, Wilsey and 
the defendant, superseded the "initial arrangesent* of the eomploin 
ant and the defendant, and changed the statue of the complainant to 
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the enterprise; that “there ia nothing in the recerd te shew that 
Brewer «nd Vilsey ever imew of the sypereeded arrangement between 
Ricksen and Thowpgon slene; hence it in newlse gclored the agree- 
ment of Decewber 28th," As we interpret the evidenes Brewer and 
Wilsey wore fully aware of the relations existing between the 
Complainant and the defendant; ond the relation that the eomplain- 
ant bere to the enterprise after Brewer and Wilsey joined it was 
substantially the same as the complainant's statue before they 
Joined. The evidenee shows that the defendant introduced the come 
Plainent to Brewer “as being the man whe brought the Bunte deal 
te” the defendant; that the defendant asked the complainont to 
*esonvinae” Brewer that the deal was a good investment; that the 
complainant explained fuliy to Erewer the nature of the transace 
tion; that the defendant introduced’ the compiainant to Silesey and 
asked the complisinant to tell Wileey about the business, and that 
the complainant “eutlined the prepesition te Wileey in om efvert 
to convince him hew it was a stable proposition and one goed for 
investment. * 

Brever testificd that the complainant was “a partner 
in the Bunte deal;" that he wae not o partner “in the selling 
profits of the office,” but that he was a partner “to the extent 
of his stock that he was te get." Brewer further testified that 
he told the defendant that he thought that the complainant was 
"entitled to hie steck,* 

Whisey testified that the complainant “was euppesed te 
be the men whe originally bDreught the deal" te the defendant; and 
that the defendant “later invited Mr, Brewer oud myself in the 
deal.” The rritten agreement of December 28, 1916, merely fixed 
the amount of the sharce of steek that the complainant wae te ree 
ceive after Brewer and Wilsey had joined the adventure, When the 
compleinant and the defendant vere the only parties in the ad- 
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venture, the complainant wae to share equally with the defendant 

in the profits. After Brewer and Wileey were taken into the ade 
venture it wae neceenary to have o now agreement ae te the come 
Plainant's share of the prefite, Thin new arrangement was effected 
by the written agreement of Decewber 20, 1914, As we have previously 
stated, we do not think that the written agreesent of December 28, 
1916, changed the ctatua of the complainant, but that he sti11 cone 
tinued to be a oveadventurer, 

Counsel for the defendant maintain that "the only equd ty 
whieh the bill ever seake te cover is that of a joint adventure,” 
We do not agree with eouwnsel, There lo mother grownd for equitable 
relief stated in the bill of complaint whieh io independent of the 
question whether the mterprise was a Joint adveniure, and whether 
the complainant wae one of the cowadventurerea. Thia independent 
ground is that the etock withheld by the defendant ie impressed 
with a trust and that the defendant relds the stock as trustee for 
the complainant. The chanc@ller, in his decree, held that the ome 
plainant was equitably the ovnerx ef the 6001 shares of steck, and 
that the defendant is the trustee of those shares for the use and 
benefit of the complainant. “e cenenr with the opimion of the 
shanceller. 

Rquity will enforee the apesoifie parformance of a trust 
even though the trust relates to personal property ant ast te realty. 
Parker v. Gaxrigon, 61 111, 260, 254; Ames v. Witbeck, 179 Thi, 458, 
475. 

Ve do net think that the conplainant has wn adequate 
remedy ot law. It io nesessary to the defense at lew “that the 
remedy should be as clear, efficient, complete and effectual as 
in equity.” Feople v. Bordeaux, 242 113. 327, 353. We think thet 
it ie clear that the relief prayed for in the bill of eoxplaint, 
which relief we are of the opinion the complainent is entitied te 
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on the evidence, could not be obtained in an setion of indehitatus 
asewmsit, as is contended for by counsel for the defendant, 

A further contention of counsel for the defendont, and 
the prineipal one on which they rely, is that the complainant, 
whether he is comeidered a joint adventurer or an agent, hae net 
emly forfeited all right to the share of ateock in gontroveray, but 
all right te any compensation whatever by reason of bis disleyal 
conduct tewards hie asecciatas, 

It is not contended by counsel for the 4efendant thet 
the complainent did not fully and efficiently perferm hie part of 
the agreement. Counsel for the defenient in their brief concede 
and’ the anewer of the defeniant admits that the complainant “wae 
active and efficient." Gm the hearing before the Kaster sounsel 
fer the defendant admitted that the complainant “get the whole 
deal;" that the complainant “had dome all that he hed uidertaken 
to do.” Gn oral arguaest counsel for the defendant stated that 
the complainant “was a capable man;” that “he brought this thing 
about." It is obvious, therefore, that the disloyalty with which 
counsel for the defendant charge the complainant did net in any 
Way result in the slightest injury to his associater er te the 
advantage of the Buntes. It is not maintained by sounsel for the 
defendant that the interests of the associates of the complainant 
were neglected, impaired or betrayed by the alieged misconduct ef the 
complainant, or that the interests of the Buntes wore civen any ade 
vantage. The evidence shows thet the complainant wae the essential 
factor in bringing about the successful conewmatien of the onter- 
prise, wid that his aseociates were entirely satisfied with his 
work. But counsel for the defendant conten’ that the rule prohibiting 
Aisleyslty requires the utmost good faith between parties engaged 
in an enterprise such as the one in the gase at bar; that the rule 


is founded on public policy, and is not intended to be renedial of 
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setual wrong, but preventive of the poasibility of wrong; and that 
under the rule it is immaterial whether the alleged disloyalty of 
the complainant resulted injuriously to his aseoclates or net. 
Cewneel for the defendant cite autherities in suppert of their 
position. 

Ve are of the opinion that the evidence doce not show 
thet the complainant was disleyal. In thie view it is ummeceenary 
for ue to consider the sautherities cited by counsel for the de- 
fandant. Grasting, for the sake of argument, that counsel for 
the 4efendant have gorrectly stated the rules of lw governing 
the queation of disloyalty in « transaction such as the one in 
the ease at bar, we are of the opinion that, tested by those 
Tules, the complainant's conduct dees not amount te disleyalty. 

It is true that the complalmant had a convereation 
with the defendant in which, aecording te the defendant, the come 
piainsnt said he, the complainant, sould get $10,000 frem the 
Buntes, ond, accerding to the complainant, that te had "an idea” 
that he, the compleinant, could get abeut $10,000 from the Buntes, 
In this conversation with the defendant the complainant said fure 
ther that he woul? ¢ivide the mount, $16,000, equally with the 
defendant, The defendant refused the proposition, saring, acesrd- 
ing to the complsinant, “Don't count me in on that,” amt, aceording 
te the defendant, that it would be "“wiethical”® and "Aliegali.* The 
defendant alse testified that he asked the cormpluinant net te get 
the $16,060 from the buntes, “to forget all sbeut it,* and that 
the complainant said that "he would not take anything from the 
other aide.* 

in this ineidept it will be obeerved that the come 
Plileinent's proposal wae wade to the complainant's asseciate, the 
defendant, not to the Buntes. The complainant's conduct was not 
that of soliciting a bribe or compensation from the Buntes, and 
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in ovr opinion 414 net amount to a disleyal set, 

The evidense shows further thet @hils negotiations 
were pending the complainant acked Theodore ¥. Bunte te sign a 
poper in which the Buntes would agree te give the complainant 
$15,000; that the compininont eaid te Theedore ¥. Bunte, “there 
was talk sbeut itamong the folka;* that Bunte refused, anying 
*not on your life; if you are to get anything from anybody, they 
will have te give it to you, but not te my knowledge; that the 
conpleinont replied, “That is all right with me.* Counsel for 
the defendant maintain that the act of the complainant in regord 
to the $15,000 wae a solicitation for compensation from the Huntes 
and was a disheys) act sufficient, in iteelf, te forfeit the com 
Plsinant's right to share in the profite of the emtorvrise in 
which he was assceisted with the 4«fendant. 

We do net agree with eoumeal fer the defendant that 
this set of the comelainant waa aufficient, in iteslf, te forfeit 
eomplsinant’s right te compensation. As the complainant aid net 
receive the $15,000 from the Funtees, mo set of disloyalty vas 
actually cemmitied. We de net think that the rule im regard ts 
disloyalty extende te a ease ef af attempted disloyalty. Ne au}- 
therity hae been cited by counaci for the defendant which holds 
that the more attempt by a cosadventurer or am agent to comedt a 
4isloyal act is sufficient im itself te forfeit the right of the 
eouadventhurer or agent to somponsation, 

The serious question in connection with the alieged 
éisleyelty of the complainant arises from the undisputed fact 
that the sompliainant accepted $7,000 from the Buntes ofter the 
consummation of the enterprise, Counsel for the 4efendant con- 
tend that the $7,000 was paid to the complainant by the Suntee 
im purcuanee of an agreement between the complainant and the 
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Buntes made before the enterprise was conmummat ed. 

Counsel for the complainait maintain that the $7,000 
wan given merely a5 & gratuity, ond mot im accordsnes with any 
preearrangenent or understanding betreen the complainant and the 
Buntes, 

The defendant testified that after the somplatnunt 
had been given 4909 shares of steek of the 11,000 shares which 
he wan to receive under the agreenent, the defendant learned that 
the complainant had reesived $7,000 frem the Buntes; that there 
wes an interview at which the eoxplainamt, the defendant and 
Brower were present; that the complainant ssid, “You knew my 
eriginal arrangement with the Buntes was fer 915,006, and gore 
tainly I should have aome conelderstion mow when I out my come 
pomeation dewn to $7,000 in order that this deal might ae 
through;" that the complainant gaid ha 414 it beeouse he needed 
the money, and that he head done wrertig; that he asked to be fore 
given; that “wubstantially the conversation” between the defendant 
and the somplainant wae as follewsat ‘that the eomplaimant andar 
"Reyes, I want you to forgive me, I have felt for many days that 
you knew what I 414. Whee I oams inte the office you were not 
eordiel to me, ond thie ooldnesn indicated that you mew what I 
had done, I have seen ir. Zumte and told him all. i mude a big 
mistake. I di4 wrong, ana I sm willing to 40 anything te right 
myself;" that he, the defendant, said “Why 444 you de it after you 
head promised we in the winter time that you vould not aecept a 
commission on the ether eide?* that the complainant sald, “I dia 
it because I needed the moneyy* that he, the defendant, said, “Sut 
I told you one or two tines that I would leam you money Lf you 
were hard up;* that toe this the complainant “had no special rerly, 
as I remenber,* 

The defendant alse testified that he heard o senver= 
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sation cver the telephone between Brewer and the complainant, in 
whieh Brewer asked the complainant if the conplainent was “getting 
anything from the Buntea on this deal;* that the complainant ree 
plied, "Ho, the only thing I am getting, the only compensation I 
om getting on thie deal, I wm getting from yous” that hie, the 
defendant's, secretary was at the keyboard and everneard the con- 
veregation; that ke was in a position to see her amd knew that she 
wat on the wire at this time, 

The secretary “a9 not questioned in regard to this 
alleged conversation, ner waa Brewer, The compiainant denier that 
he made any of the above statemanta testified te by the defandant 
in regard to the $7,000 which he, the complainant, received trom 
the Buntes. 

The seeretary of the defendant testified on behwl? ef 
the defendant that she heard parts of the comverention in the 
interview betwoen the complainant, the defesdemt and Brewer in 
Brewer's office; that the voices were lowd and that there was a 
lot of excitement; that the complainant wae orying and aaying, 
“Gentlemen, I did met mean to do it. *** My baek was te the wall. 
I medded the money ond 1 did mot ace why I could met get it.” 

Brewer testified on behalf of the defendant that at 
the interview between him, the defendant ani the complainant, the 
defendant told the complainant that Bunte bed esid that he had 
paid the complainant $7,000 that the complainant atmitted re- 
ceiving the money, and that he was “wery much perturbed;* that he, 
Brewer, 414 not remember Whether the cempisinant adaitted that "he 
had at first made a contract with the Buntes under which he was te 
receive $15,000, and that it was subsequently reduced to $7 ,000;* 
that he, Brewer, did not remember whether the complainant ad~ 
mitted that “he hud entered into a contract with Bunte Brothers, 
or with any of them, to the effect that if this deal went through 
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he was to reesive cowpensation for his services in bringing about 
the deal,” 

Theodore W, Bunte testified om behalf of the defend- 
ant in regerd to the payment of the $7,000 to the complainant by 
the Buntes, that he, Bunte, “handled 11 of these negotiations 
from start to finish; that he had been deleguted by hia father and 
hie uncle to handle oll ef these negotiations;" that prier te 
paying the $7,000 he did net tell the complainant that he was 
going to pay him the $7,000; that “a sonaiderable time”* after the 
final contracts were aligned he called the complainant on the 
telephone omc told him te “come over;”" that when the eomplainant 
arrived he, Bunte, said in substance: “tly father and wnele have 
determined that they wanted to do something for the boys ang that 
they had concluded that you ought te be revembered; that that was 
fer the service and work that he had rendered wid thet I was ore 
dered to give him thiea;" thet 14 wae not because of any pre- 
arrangement er contrast and that prior te that tice he, Bunte, 
had not hed any widerstunting with the complainant that he “wage te 
reesive anything, not a penny,” 

The complainent testified that prier te the time that 
he reeeived the $7,000 from the Duntes he “never had any under. 
standing, agreement or vouversation with omy of the Buntes with 
reference to reseiving the $7,000 if the deal went over;" that 
Theodore ¥. Bunte asked him (ever the telephone te come aver to 
hie, BDonte's, office; that there was “something important;* that 
when he got there Bunte said, “By the way, I have got « supprice 
fer you;” that Bunte walked over to the bockkeeper's desk and ine 
dicated to the bookkeeper that he wanted something; that the beok- 
keeper opene4 a drawer in the desk and pulled owt a cheek; that 
Bunte said, “Here, Fob, thie is for yeuy;* that he, the complainant 
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looked at it and saw it was for $7,000, signed by T. %. Bunte; 
that he, the complainant, said, “Gee} well that is pretty fine, 
Hew does this come?” that Bunte said, "My father and uncle have 
turneéd over the dividends to us as a bonus, and we are dividing 
them up; they wanted you te be counted in on the bonus; that 
covers everybody, - Charlie, Oscar and myself,” 

The stenographer for Brewer testified on behalf of 
the complainant that she reoalled the interview between the com- 
plainant ,the 4efendant and Brewer; that she was im the room oc- 
cupied by the secretary of the defendant, standing "right beside” 
the secretary of the defendant, and was as cleae to the door lead. 
ing to Brewer's office as the seeretary of the defendant wae; that 
she, Brewer's stenographer, heard a lot of voices but could not 
distinguish anything that was said; that the doors were closed 
between Erewer's office and the outer office; that the deor was 
Clesed between the private office of Brewer and the office occu- 
pled by the secretary of the defendant; that there were no transoms 
or openings above sither door; that the doors were heavy mahogany; 
that the partitions in Brewer's office were mahogany and reached 
almest to the ceiling all around. 

It will be observed on an amalysis ef all of the above 
testimony which we heve atated in regard to the payment of the 
$7,000 te the complainant by the Bumtes, that the defendant is 
partly corroborated by his secretary as to what the complainant 
enid in the interview between the complainant, the dafendant and 
Brewer, but that the defendant is not correborated by Brewer; that 
the defendant is not correborated by anyone az te the televhone 
conversation which he testified teok place between the comp) ainant 
and Brewer; that his secretary, whe the defendant says overheard 
the conversation, was not questioned about the ingident; that the 
testimony of toth Theodore ¥. BZunte and the complainant is direetly 
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contrary to the testimony of the defendant; ond that the testimony 
of the stenographer of Brever tenis to lmpeach the credibility of 
the seoretary of the defendant, 

The testineny of Brewer, although of » negative 
character, cannot be reasonably reconciled with the testimony of 
the defonient. In the interview between the complainant, the de- 
fendant and Brewer, if the complainant bad made the admissions 
whieh the defendant says he made, it is diffieult te underatand 
how Brewer would fail to resesber the incident; especialiy in 
view of the fact that the interview was held for the purpone of 
questioning the complainant about the $7,000. 

Counsel for the defendant centend further that "the 
fatiuve of the complainant teenll the elder funtes and eaneelally 
Gustave Sunte when upon the stand, relative to hie claim thet the 
$7,000 was oa surprise ond a pure gratuity, raises the prememétion 
that their testimony upon this point weuld have been unf«verable 
to hin.” 

The “elder Suntes* were Prederic and Gustave Punte, 
the founders ef the bueiness and the ehief steckhelders of the 
businees. The evidence shows that Frederie Junte disd before the 
conclusion of the taking of testimony befere the Haster, Gustave 
Bunte testified en behalf of the somplainant bet «as not questionet 
by either party in reference to the payment ef the $7,000 to the 
complainant. When Gusteve Bunte wae on the stand the defendant 
could have made him a witness for the defendant, a4 could have 
interrogated him in regard to the payment of the $7,000, in the 
circumstances we do not think that the preoumption should be in+ 
dulged that if Gustave BSunte had testified in regard te the payment 
of the $7,000, hie testineny would have been unfaverable te the 
eemplainant. 


The proof is substantially as follows: 
"If a party fails te produce preof apparently within 
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his power, and which naturally would be offered by him, this is 
lisble to produce on inference in the minds of the jury that the 
proof is not offered because it would be unfaverable to him; and 
sometimes it raises a strong preswaption ef law againet him, #4 
Such does not arise unless the party wilfully withholds such evi- 
dence, *** The rule does not apply where the euiesion ie te call 
@ witness who might equally well hove been called by the other 
party.” Villiage of Princeville v. Hiteneoak, 101 TA. Aop. 834, 
992, | 

After a careful consideration of a1) of the evidence 
im the ease at bar, we are of the epinion that the evidence does 
not whow that the $7,000, whieh the complainont reesived from the 
Bunter, had been previously solicited by bim, or wae paid to him 
pursuant to any agreement, or uwoderetaiiing with the Duntee. We 
think that the $7,000 wan given to the semplainant by the buntes 
ae so gratuity. We are strengthened’ in thie conclusion by the 
conduct of the complainant threugheut the entire negotiations, 
There ie not 2 single ast or clreumetanee in the eviience which 
would indicate, or even remotely suggest, that the complainent wee 
favering the Buntes in the negotietione. Gn the contrary his cone 
duct shows an earnest, faithful eclicitude to secure the best pose 
sible terms for hie tusiness aseectaten, ineludine the Aefendant, 
The contuct of the complainant tends strongly te nexative the idea 
that he had any understanding or agreement #ith the Buntes thet he 
was to receive oommeneation from them. 

It is further maintained by counecel fer the defendant 
as an independent ground for reversel, that “apart from the 
principle which forfeits" the compleinant's "“ccmpensation, he 
Gannet maintain thie bill, because he was confessetly seeking 
Soney from the Buntes and eo dees mot come inte court with closm 
hands," 
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It is apparent that counsel for the defendant are 
basing their contention on the auae acts of solicitation by the 
complainant which they have previously argued were mete of dine 
loyalty. ‘The implication of their argument is that, even if 
those acts are not sufficiently culpable to come within the rule 
governing disloyalty, nevertheless they come within the doctrine 
of “wolean hande.” Such armment proceeds on the aesumption that 
the acts are wrongfwi. Sisce we huve hold that the acte are not 
wrongful in a sense in whieh the lew will take cognizonse, it 
fellews that the doctrine ef unclean hands do«s not apply. 

For the reasons stated the decree of the Clroult 
eourt is affirmed, 

APT TehsD, 


MeSurely, ?. 7., and Katehett, 7., conour. 
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PROFLE OF THR STATS OF fn fh 


TLLBOr, Defendant in Brror, 2 36 yes 6% wi 


MRRGR TO CRIMINAL CowRT oF 
COOK COUNTY. 


Vie 


BIDNTY SPIMLRAN and ARTHUR 
LORENZ, 
Plainti‘fe in Urror. 


BR, JUSTICE JOHNSTON DELIVERED THE GPLAION OF THY COURT, 


The defendant, Arthur Lorenz, wae found gulity by a 
jury in the Griminal court of Caok County, Dllineis, of criminal 
libel, smd wos sentenced by the court to serve six months in the 
House of Correction and ito pay a fine ef $1.00 and costs. He was ! 
jeintly indicted with Sidney Spielman under Section 177 ef Division 
I, Ghapter 35 of the Griminal Cade, which ia sa follews: 


"& libel ia a malicious defanation, oapreszed eliber by 
printing, or by signs or pictures, or the like, tending to 
blacken the memory of ne who is dead, or to impeach the 
honesty, integrity, virtue or reputation or publish the 
matural defects of one whe ia alive, sn’ thereby to expense 
him to public hatred, conteapt, ridicule, or financial injury.* 


Sidney Spielman was not aovrehended, 
There were three counts in the indictment. A melig : 
presequd was entered as to the third eount, The first count charges, 
in subectance, ae followat 


"That one Gidney Spielman, otherwise salled Sidney Spilimen, | 
and ene Arthur Lorenz, iata of the County of Geok, on the thirteenth 
day of Decesber in the year of éur Lord one thousand nine hunired 
and twenty-one in waid County of Cook, in the State of Dllineis, 
aforesaid, contriving and intending te vilify and defame the sate 
vers of The American Legion, a cerporation, ani te bring them inte 
publie scandal and disgrace, and to injure and aggrieve the said 
menbers of The Amori can Legion, & eorperation, amd te iupeach the 
honesty, integrity, virtue and reputation of then, the sald meme 
bers of The American Legion, and to publish the natural defactes 
of the said meubers of The Awerican iegion, a corperation, and 
thereby expose them, the suid mowbers of The American Legion & 
corperation, to public hatred, contempt, ridicule and finungial 
injury, wilewfully, meliciously and wiifully did cempese and pub- 
lish anc sause and precure to be published a certain false, 
scandalous «ond malicious and defematory libel ef ani concerning 
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the said mewbers of The American Legion, # corperation, os 
aforesaid, and caused and prowured the eaid fal ee wad gomdale 
ous, Balicious and defomstery Libel te be printed in a certain 
eos 4 or galled ‘Steetse Jeltung,' with intent te sirewlate and 
bh the same, aid afterwarda, te-wit, on the said thirteenth 
ay ef Degexuber fn the year of our Lerd one thousand nine hune 
@red and twenty one 414 wilawfully, maliciously and wilfwlly, 
in said Gounty of Gook and State of Illimeia, circulate and pub- 
Lieh the esld false, malicious, seandalous aad defamatory Libel 
ef an¢ cemoerning the said menbers of The Asoriaan Legion, « 


Galied Watakts veltamgs! which Paras, scantatous, salt stone 

ant @efametery libel ef and eomeerning the gaid membora of The 
American Legion, 4 corceration, so printedt, ciraulate? snd pube 
lished im the autd Ceunty of Cook amd State of Tilineie, in the 
German language, is in words and figeres follering, to-wit:*® The 
artiole is here set out in fall, 

The seeon’ count of the indietwemt 42 the same at the 
first sount with the exception that if charges that the defendant 
libeled Hee@ 9. Landis, James C, Ruswell, amd ethers, nacing 
them; ali of these nawed being members of The Ancrican Legion, 

& seorporation, 

it is adedtted by couneel for the defentant that the 
defendant wae “the eliter eho coupesed sad published the article 
in the "Gtaats Seltumg.” No evidence was offered by the de- 
fendant, with the exeention of one witness, whe merely testified 
in regard to the tranciation of the article imte “n;liah. 

The errors assigned by the defendant for reverend rae 
late only to the sufficteney of the tndéietment. 

Counsel fer the defeniant oomtend that the indictment 
is fatally defeetive Geesuse It dees not centuln cither an inéuce- 
ment, an innyende, or a ¢sliovulw, 

In our opinion the indietment fess eantain a celles 
quiwn. The indictment expressly charges that the defendent *une 
lewfully, maliciously amd wilfully ¢i4 compese and publish and 
Gause and procure te be gublishea « certain falee, seanialous and 
maliciously and defamatory libel ef ond sonecarming the said menbkers 
ef The American Legion, a sersoration.* 
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According to Bishop, * selilequium is properly alleged 

when the indiatwent averse “elther in teras er by their equivalent, 
that the libelous werds were ‘of and concerning’ the defamed por~ 
sen," (2 Bishop on Criminal Procedure, section 785, p. 372, 
Sra e4,.) "The eollequiwa,” says the Supreme Court of this etate in 
the case of Mglenshlin v. Fishex, 136 111. 111, 117, “is te connect 
the werds spoken with the plaintiff, and with the extrinsic matters, 
if any, set forth by way of inducement.” 

The indictment dere net contain either an inducement 
oy an innuendo. But we are of the opinion thet the article is 
libelous per se, amt in such case my indueament er innusnda is 
neeensary. Blag v. Badgex, 23 211. 448 (orige ed- wp. 498), 448; 
Sampbell v. The Masonite Pub. Gs-, T14 11k. App. 601, 608; Hummer v. 
Byening Ansrican Pub. Go., 175 TLL. App. 426, 420, 

The article is lemethy and we shall ast ast 14 out ia 
fuli, but ecme of the defamatory language is as feliows: 


"The American Legion, thie inatrasent bought with Britieh 
money to supprese the truth, te gag freedom ef conscience, te 
Goat down every free expression of opinion, te betruy organised 
Awerican labor « thie Anericam iegion desnends the senip of 
Police Gommissioner Hillexs of St. Lowls. Ar. Miller hae in plain 
teres given expression to a naked truth, in that he has eetablished 
the fact that the suaber of crimes im American shew am actually 
fearful incrense, wid that the second place, G6 per cent, of all 
crimes must be attributed toe the war veterasa. © * * The Amerie 
ean Legion, as you know, gees about peddiing the claim that it en- 
bedics the cream of the nation. it tries te sake people believe 
that in itself the best aid noblest elements of the American peo~ 
ple are united, Patrictian aid icve of country, wid, what te 
herewith combined, umeeifish devotion to ite Amerigan feller 
citizens yore to its eopyhoid, and ite American native country 
eves it o special reverence, beeause it ee spontaneously aprang 
te her defense. That ie, of scurse, an sudactous lie. Those who 
in the year 21917 (ae sire previously in the yeare of Aweriean 
neutral ty) voluntarily took up arus, were quite other than the 
Crean. ey were simply the refuse of the nation, Those whe 
nt ong Re adopted the trade of war os a means of making a living 
were eed the beet anonget them, Aud they were, almost rithe 
out exception, trampa, vagabonds and bums whe 4i4 sot make any 
apecially briliiant guard for the starry bamer, Yith then steed 
the many, altogether toc many, who already had worn the prison 
stripes, and fer whem the arzsy wae far less am opportualty te 
rehabilitate their civil honor, than it was to evade the Spanish 
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curtains, Somewhat of this caliber were the overvholming une 
fority of the American Volunteers of the yonr 1917, who, ac- 
sisaed"stt Sntatens satfocn cniy’a" tasty "nighad ties tt ear 
of the prison house, *** The wearers of the uniform, once 
Sguins fawblag snd. leer An Anewlon, 208 the dnottens hitglan 
ped cay tthe Renae te Ml ao much, its patent patricte are tou. 

The Supreme Court of this state in the ease of lig- 
Laughlin v. Fisher, supra, has defined an lonuende as follews: 

(p. 216) “An innuendo is properly used to eedut the meaning of 
the werds alleged te have been speken, in view of the cocasion 
and cirowsetances, whether appearing in the words thenselves or 
extraneous prefatery matters alleged im the declaration. it is 
explanatery of the subject matter sufficiently siready atated.”*«" 
4a inducement has been defined by the Supreme Court 
of this state in the ence of Egiwughiin v. Elgher, susry, ae fol- 
lows (p. 117): “The office of the indugement i# to marrate the 
entrineic clrowsctaness which, voupleA wit the Leypuarce publiched, 
affeet ite cenatruction and render 1+ actionable, when, standing 
alene and net thug explained, the lenguage voul4 apoear met te som 
eern the plaintiff, or, if concerning rim, net te affest him in- 
juricusly. *** If, therefore, the words alleged te have bean 
speken are net slanderous por ge, er if they fo not refer to the 
plaintiff, or if they require explanation by some extrinsic mate 
ter te render thea actionable, such extrinsic facts must be ale 
leged by way of inducemmt, and thus render the charge inteliigible 
and cartain,* 

We think that it is obvieus that no lanuends is neeos~ 
sary to “soint the meaning of the words” in the artiche; and that 
mo inducement ia necied to “narrate the extrinsic ciroumstances 
whieh, coupled with the language published, affect ite constrnetion 
an4 render it actionatis,* The intent and meaning of the language 


used in the article require ne explanation whatever te render the 
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Language intelligible and certain, The article showe om ites fage 
& deliberate, malicious purpose te “impeach the honesty, virtue 
and reputation” of the members of the American Legion, end to 
expose then te “public hatred, contespt and ridicule” within 
the meaning of the statute. The established rule im this state 
is that the words in an section ef Libel must be taken in the 
sense which the readers of common and reasonable underet anding 
would aseribe to them, « that i#, in their ordinary or common 
aceeptation.” The Peooles v. Fuller, 238 111., 1136, 124. When 
#0 eonstrued the article ie clearly libelous per se, and, thera 
fore, neither an inducement nor an innuends is negessary in the 
indietment, 

| Counsel for the defendant make the folicwing spccifie 
contentions: 

“The indictment is fataliy defective, because it dees net 
contain an inducement ae to the incersoration of the American 
pS ye and a8 to its sims and objects; aid ae te the mesher- 

p of the Awerieem Legion; sid as to ite memberships’ miiete 
mente in the etanding army during the year 1917, snd prier there- 
te; snd as to their mewberehip in the standing arsy during 1917, 
and prior therete; and as te their volunteering fer service in 
the recent war; ond ae to their partisipation in the recent war; 
end as te the particular acte of the members of the American 
Region, in eennection with the regent war, if any, which the 
article is charged te have iibeled; amd as to the goed sharseter 
of the meubers of the American Legion; and 2s to the innecsnes 
of the members of the American Legion of the offense imputed, 
if any, by the article; sand of the honesty, integrity, virtues, 
er reputation, snd as to the natural defects, or the Lack of 
them, of the mesbere of the American Legion; end se te the 
business, profession or ovcupation of the members of the Ameori- 
enn Legion; and aw to charging the application of the article 
im question to members of the American Legien whe vere alive.* 

In regard to the contention that the indietment sheuld 
contain an averment “sharging the application ef the article in 
question to members of the American Legion whe were alive,* ve 
have previously pointed out that the indictment alleges that the 
Gefendant published the libelous matter ‘ef and concerning* the 
menbere of the American Legion. 


The other matters which ceunsel fer the defendant main- 
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tain shovld be specifieally averred is the indiotwent by way of ine 
ducement, need not, in our opinion, be alleged. Theee matters, if 
alleges /” wou “pune y ana to ahow mere clearly that the menbers of 
the Aserican Legion had been ¢riminaliy libeled, since the only sure 
pose of an inducement is te expiain by extrineie facta and alrcume 
stances the meaning of an alleged libel. But we have held that the 
article itself in plainly libelowe per gq, without any explanations, 
If the meaning of the article ia plain ger ge, it would be euper~ 
fluous to add anything further to make the meaning still mere plain. 

Im regard te the matters about which counsel for the 
defendant contend specific averments should be made, if the avermante 
were in substance that the alms ef the American Legion were patriotic, 
that the members of the Legion were brave, honest, with good war 
recorda, engaged in respectable oceupations, and innecent of the 
charges irputed to them, euch averments would only exphasise and 
make more evident the libel. The effect of auch avermenta else 
would be to anticipate the defenge that the Libel was true, amd 
to allege by implication the falsity ef tha libel, Sut the truth 
may be pleaded as a defenge in this state; and it has been held 
that in such ease the indictment need mot alliage the falaliy of the 
Aibel. State v. Zesburgh, 32 5. D. BM, 375. 

A further conteution of counsel for the defendant is 
that “a libel against a corporation cannuet be taken advantage of ty 
the individusl mexbers thereof,* 

That question does not arise in the case at bar. The 
prosecution doesnot procesd on the theery ef/iiber againet the 
American Legion a8 s corporation, but it is based on the sseumption 
that the mexbers of the American Legion were libeled. ‘The indict- 
ment alleges exelicitly that the article libeled *the members" of 
the American Legion, 

It fe further contended by counsel for the defendant 
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that "An article referring generally to a class of persons cannet 
libel one or more individuals of said clase," 

Counsel) for the defendant state that as far as they 
have been able to ascertain, thie question has never been decided 
in Tllidneis. It may be that the question has not been adjudicated 
in thin State, bet it hes been decided adversely te counsel for 
the defendant ty courts of other jurisdictions in carefully con- 
sidered opinions, | 

In the neo of Palmer v. Convord, 44 8. NH, M11, in 
which a newspaper article charging the Union Army vith sowarties 
during the Civil war was held to be prima fuete libelous, the 
eourt seid (p. 215): “As these charges vere made against a bedy 
of mon, without specifying Individuals, it may be that mo Individual 
soldier could have maintained a private action therefor. But the 
question whether the publication might not afford ground for ao 
public prosecution is entirely different. Civil suite for libel 
are maintainable only on the ground that the plaintiff has indie 
vidualiy suffered damage. Indictments for libel sre sustained 
Principally because the sublication ef a Libel tends to « breach 
ef the penes, and thus te the disturbance of esciety at large. I¢ 
is obvicus that a libellous attack om a body of men, though mo in« 
4ividuals be neinted out, may tend as much, or more, to ereate 
public disturbances as an ottack on one individuel; «nd a dowbt hae 
been suggested whether ‘the fact of numbers defaued doos net add te 
the enersity of the act, '* 

In the ense of People v. Tyrner, 28 Cal. Ape. 766, the 
court held that a newspaper article whieh charged the prosecuting 
witnesses, who were members of the Fourth Dagree of the fraternal 
organization known aa the Anights ef Colwebue, with the taking ef an 
eath which would be im iteelf a viclation ef their allegiance and of 
the esvential duties ond bende ef American citixenship, was criminally 
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Libelous. The court said (p. 771): “At the time of the sublicati en 
of the article in question it appears from the record that there was 
@ political campaign in progress in Sante Cruz County, where the 
article was published; and perhaps it is fair te infer from the 
recor’ that some ef the candifates for eleetion were members of 
the Yourth Degree of Knights of Columbus, but none of the prose- 
euting witnesses were such candidates, Yith the record im that 
condition defendant contends, first, that the publication was net 
of and concerning the prescouting witnesses; amd, aeoondliy, that 
the alleged libelous matter applies te e Glase or generally te ali 
of the masbers ef the Fourth Dgagree in the fraternal order men- 
tiened, and therefore has me individual application, end that fer 
these reasons the judgment of conviction eannot stond. While the 
published matter may have been int ented to apply enly te peraone 
who were candidates for office at that eleetion, nevertheleas in 
termes end in effect it refers to each ond every meaber of the order 
ef the degree named. It is undisputed that the publivation was 
false, that the prosecuting witnesses were members af the seetety 
of the degree in question, and the inevitable conclusiow te be 
drawn from the article ie that every mexber of the order of the 
fourth degres has taken ond subscribed ty» the published oath. The 
article asperses the character of such members and axeribes te them 
base and dishonest motives, end as te them its sublieation comsti- 
tuted criminal libel whether at that time a candidute fer public 
office or not. The pointa presented by defendant might be urged 
with some force in a civil sction im mitigation of damages, but we 
do net believe they are goed im a criminal prosecution for libel.” 
in the case of Grane v. State, 14 Gkla. Crim. SG, which 
ta similar to the onse of Poonls v. Turmer, supra, the eourt held 
that an inforsation was sufficient which sharged the defendant with 
printing and eireulsting «a beck containing libelous matter againet 
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the members of the Pourth Degree of the Knights ef Colwthue, The 
oourt oaid (pp. 40, 49): “Here the injured partics belenged to 
the fourth Degree Snights of Columbus, ond the libelous matter 
applied to each member of that organization ond exeepted nones*** 
The law is intended to ond does protect the self-respecting, awe 
abiding eitizen against these galwmiece, whether made against an 
individual specifically or a clases of tadividuaia,* 

in the case of Tug State v. Brady, 44 komen, 4356, 
which was a prosecution for eriminal libel, the court said (pp.457} 
"in thie case the alieged libel charged that Governer Sarvey had 
pardened hia own brother out of the penitentiary; that the sonvriet 
Harvey had been vent to Lensing from Salina, Thie wes certainly 
eharging that one of the Harvey brothera had been convicted of a 
felony. *** The apveliant contends that the statement publi shed 
referred to no particular ene of the Harvey fauily ae having been a 
prisen convict. While thie ebjection might be urged with some 
foree in a givil sult for dasuges, we 4o mot think it ie geod im a 
eriminal prosecution for libel. The law is clamentary that « libel 
need not be on ao particular person, but may be upen a faudly or a 
clase of persons, if the tendeney of the publication is te stir wp 
riot and disorder, end incite te u breach ef the poace,* 

in Jonas v. The State, 38 Tex. Grim. 364, in whieh on 
indietwont charged that the defendant criuinally Libeled the street 
Gar conductors ef Galysaton, the eufficioney ef the indictment ras 
queetioned on the ground that the indictment referred emly to one 
eonductor snd failed to designate by neae that condyuctcer, The 
court sald (p. 367): “By references to the libelous matter pub- 
lished, 1% will be seom that the first sentence in seid publica- 
tion refers to the conducters on the various street cars of thie 
eity (meaning the City of Galveston) as a class. The libelous 
matter makes no excention amen, the conductors, but includes trem 
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all. ‘This has Been held eufficiont, without designating the nunes; 
and we hold thie to be sufficient dealignation of avery conductor 
in the services of said railroad company at the tine of sald pube 
Lication. It thorefore would be a violation of cur statute te 
Libel any sect, company or class ef men without nawing any person 
in particular whe may belong to said class,* 

Bishop says: “It is not necesrary that the persons 
against whem a libel is directed be specified, It is sufficient 
that 1t is directed sgainet « clave, The comductere of a street 
Ger line against whem intesperste charges are ande, the wesbers 
ef a farily agsinet whom it is charged that ome of thelr awuber 
hos been in the penitentiary, and the fourth degree Knights ef 
Colwsbus of a certain locality charged with having subseribed te 
a treatenable oath sre exampler ef tush classes.” % Zishep on 
Griminal Law, sec, 908, p. 687 (9th a4.) 

On the priseiples anmouncedin the autoeritias which 
we have juet sited, we are of the opinion that beth counts of the 
indictment in tha ease st bar are walid, altheug) the ‘iret soumt 
refers generally to the mewbers of tha Anerican Legion, witheut 
Beming any of the individual membera, It is not negessary in ore 
der to maintain the present prosecution for eriminal libel that the 
libelous matter should refer te aiy spegifie member ef the Ameri« 
ean Legion, It is sufficient thet the libel is defmsatery of ali 
of the mexbera ef the Legion. 

Counsel for the defendant argue with « grest deal of 
earnestness that “the case at ber presents for the firwt time te 
the juriate of thie sommenwealth the plea thet freedeu of the 
presse be still further curtailed to inelu@e within ite confines 
attacks upen groups and elesses where uo individual ie singled out 
for oriticiam, and the Lesue here presented is of se mementous 


and farereaching a character that it involves, in reality, a taste 
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principle ef government itself,” 

Sounsel for the defendant further argue as follows: 
"If this judgment be sustained, one's imagination would not be 
teo far afield if one could see in the future our jails inhoabised 
by some very respectable citizens, put there because they may have 
had the tenerity to criticise one of the numercus groups, ond there- 
by offend seme individusl of such grows. *** ‘The adoption of euch 
& Yeoressive role of low would be monstrous. *** A thousand times 
better that an eceasional Lorenz showld everctep the bounds of pre« 
priety by heated, intemperate remarks against a Lerge body than 
that the principle be established by the Avpeliste Court in this 
progressive State of lliimeia that from sow on eriticiem of a class 
is on « parity with eriticlen ef the individuei.” 

We think that counsel for the defendant are unduly 
alermed, The rule that a group or clags way be iibeled os well as 
an individual, does not wireasonatly abridge the freedom of the 
press. The sane pringipie which causes the State te intervene in 
the ease of a libel againet am individual applies iegiealiy te « 
libel of a clase er group. The primory purpose of State intervene 
tion is not te protect the individual from libelous attacks, but 
to prevent breaches of the peace which may be preveked by the 
Likeleur attacks, (25 Cyc. pe 547.) 

Bishop says: “The common tendancy of a Libel, te 
which the bocks oftener allude than te any other, ie te oreate 
breaches of the peace. Thies ia oaid to be the principel ground 
ou whieh libele against individuals are indistablie.* (2 Bishop 
on Grimiuel Law, soc. 9UY, p. 687, Oth ed.) 

Agein Bishop saye; “Im libel and slander “here com 
monly there in a sort of an attempt to harm the reputation, the 
indictability of the set does not come from euch harm. If we ace 
sept as sound the language of the bocka, it dees not preceed there- 
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from t» any degree. Vor the courts whether worrectly or not in 
principle, held these wrongs to be punishable, sot because of in- 
jury to the reputation, but of their tendency toe croate breaches 
of the peace. 1 Bishop om Criminal Law, vec, S91, p. 430 (th ed.) 

It is obvious, we think, that « Libel against a clase 
er group would be just as likely, if not more likely, to cause a 
preach of the peace as wnld & libel avaimet an individval. 

A further angwer to the contention of sounsel for the 
defendant that the rule which holds that a clase or group may be 
libeled would curtail) freedow of the press, is that the constitu- 
tion of this State has expressly provided againat euch a oontin-e 
geney by alliewing the truth, when published sith good metives and 
for justifiatle ends, to be pleaded as a defense im libel. Sestion 
4, Artiole 2 of the constitution, after providing that “every sere 
sen may freely speak, write aud publish om ail subjects, being 
Pesponsible for the abuse of that libverty,* further exoreesiy 
provides that “in ali trials for libel, both civil ond crimiaal, 
the truth, shen published with good motives snd fer justifiabie 
ends, shall be w sufficient defenee,* 

The defendant hed the right to avail bimvelf of this 
constitutions] orerision but he did not ave Sit te fe se. 

Ke poentble good motives covld have attusted the de~ 
fendant to publish such greasiy abusive language in regard to the 
members of the American Legion. No Justifiable ende could have 
prempted him to make euch a sourrilous attack on the members ef 


the Legion. Bo public benefit could result frem the set of the 
defendant. 


it is evident that the defendant did not publish the 
artisle in good faith ae a publie apirlted citizen for the purpose 
of remedying some wrong or calling the attention of the public te 
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Some abuse. The article was written in a opirit of vindletivee 
nese and obviously. was intended as a gratuitous insult to the 
mexbers of the Ameriean Legion. 
For the reasons atated the judgment ia affirmed. 
AUPIARLD, 


BReturely, Pe Je, sod Matahett, J., onneur, 
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"Appellee, 236 TeA.8,9 ical 


OF CHICAGO, 


vs, 
BEY YORK SUPPLY & MACHIBSRY OO., 
a Corporation 
Appellant, 


KR, JUSTICE JOHNSTON DELIVERED THE GPINION OF THE CoURT, 


Thie is am action in the Municipal court of the City 
ef Chicage on a promissury note, brought by the pisintifr, L. A. 
Redden, sgainst the defandent, the New York Supply & Bachinery 
Company. The note was one of ten notes whieh were made by the 
aefondant and which were delivered at the some time to a company 

by the name of the Julien Trade Finsnce Company. No payee wae 
noamed in the notes, but the plage fer the mame of the payee was 
left blank. A manufveturing company by the name of the Safety 
Sled Company ebtained the note in question, tocether with one 
other of the ten motes, from the Julian Trade Finance Company; ond 
the plaintiff obtained the note from the Safety Sled Company, 

The principal defenses relied on by the defendant are 
as follews: First, that in scoordance with an agreement between 
the defendant and the Julian Trade Finance Company, the Julian 
Trade Finances Company was to held the notes, including the nete 
euea on, in the office of the company and net te dispose ef them 
in any manner until the Julian Trade Finanee Company delivered to 
the defendant a equivalent amount of negotiable paper acceptable 
to the defendant; that when the Julian Trade Vinange Company de- 
livered the defendant's metes to the Safety Slied Company, the 
Julisn Trade Finance Company inforsed the Safety Ned Company of 
the cenditions on which the Julian Trade Finance Compony had ace 
quired the netes; seeond, that since there wae no payes named in 
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the notes when they were delivered to the Julian frade Finance 
Company, the place for the name of the payea being left biank, 
the notes were incomplete and not negotiable. 

The only evidence in regard to the conditions on which 
the notes were delivered to the Julisn Trade Finaree Company was 
the testimony of the president of defendant. Choerles White, a note 
broker, who operated under the name of Julian Trade Finances Goupmy, 
testified in reference to receiving the notes but did not testify as 
to the conditions on whieh they were received. 

Counsel for the plaintiff state that the testimony of 
the president of the defendant is not adequately abstracted and they 
have filed a supplemental abstract. In considering the testineny of 
the president of the defendent we have examined the record. ‘the 
defendant's president testified that he received a letter from A. D. 
Merker of the Julian Trede Finance Company, asking "if I needed any 
money;" that after he got the letter he went to see Merker and “asked 
him what his proposition was;* that Merker told him to moke eut a 
series of ten notes, “leaving the names in blank, just sign them, to 
the total of §15,000;" that he, Merker, asid that he would send the 
notes on to New York and would give him, the president of the defend- 
ant, “other notes equivalent to that amount which will be negotiable 
and will be approved, whether I want to accept them or not;* that "if 
I don't want to accent them he will return me my notes back; otherwise 
he will keep them in trust witil I get my notes." 

On the question whether he ever received any notes from 
the Julian Trade Finance Company in exchange for the notes he deliv- 
ered to that company, the testimony of defendant's president is confus— 
ed and indefinite. The purport of his teetimony is that he received 
three or four notes from the Julian Trade Finance Company, but that 
they 4id net "total in amount anywhere near $15,000;" that he imme- 
diately returned the notes to the Julian Trade Finance Company. 
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On the f{seu0e whether the Safety Ned Company was ine 
formed by the Julion Trade Finanee Company of the conditions on 
whioh the defendant delivered the motes, including the one in 
eontroversy,to the Julian Trade Finunce Compmy, the dubention nae 
aid wet testify. The only witness who testified in the defond« 
ant's behalf on thin issue was Charles White, the nete broker 
who operated under the trade nome of the Julian Trade Finanee 
Company. White testified that when he delivered the wnetes te 
the Safety Sied Company he 444 not say anything about the manner 
in which he had sequired them; and did not aay anything about the 
congiverntion that waa poid te the defendant fer the notes, 

The plaintiff teatified thet when he received the 
note from the Safety Tiled Company he “Ald mot have any notice or 
infornation te the effect* that the dofentant “hed received no 
consideration” for the mote; wit that he did net “know onything 
about how" this note “got inte the ponseasion of the Sattety Sled 
Company. ® 

Prank Kornquist, “proprietor” of the Safety Sted 
Company, testified that when he received the note im suestion he 
aid net know anything about the way in which the mote got inte 
the hands cf the Julian Trade Finance Company; wd that he 41d net 
know thet the defendant “haf iseusd the mote without conalderation.* 

The evidence showa that the Gafoty Sled Company obtained 

the note from the Julian Trade Vinanee Company before maturity and 
for a valuable consideration. The evidence alse shows that the 
Plaintiff acquired the note from the Safety Sled Company before 
maturity and fer a veluable consiteration. 

We are of the opinion that even though the note was 
aa@livored by the defendant te the Julian Trade Finance Company on 
the conditions stated by the A4efentant, since the plaintiff had mo 
kmowledge ef thone conditions, and since he obtained the nete before 


maturity and for a valuable consideration,*the plaintirr is a, innocent 
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helder of the note, 

Ye are further of the opinion that the omiseien ef the 
name of the payee in the note did mot affect the neogetiability of 
the mote. Weston v. Myera, 33 111. 424, 455. 

"That the omiseion to insert in on inetrunemt the name 
ef m payee is not a feature or a defect which affects negotiability 
seems to be well settled by authority. The effeet of the omission 
te name a payee is to invest any bong Fide holder with the authority 
te f111 the blank left for that purpose by the drawer or maker,“ 

3 R.C.L., po. 3M, 
Por the reasonua atated the jJudguent is affirmed, 
APFIFAD, 


Bedurely, P. Iu, and Katahett, Tey GOnoure 





36 = 28894 


veces oA 28 6 adpen sf Bard 


OF COOK GCCUNTY, 


Ve. 


MORTRYRSTARE ALEVATRD 
eras on CONPARY, 


* apoeliant. 


KR, TUBTICK JORNOTON WALIVERYD THES GPINIOS oF THe cower. 


This fe an appeal by the defonduct, the Zorthewestern 
Elevated Railroad Company, from a Judgment on a vardist ef 34,000 
in favor of the plaintiff in om sctign breucht by the plaintiff te 
recover dwsages for injuries ellaged te have been reeeived by the 
Wlaineiffy from an alectri¢ ahock while the plaintiff vase & passene 
goF of one of the traius of the 4afondant. 

The accident im which the plaintiff alleges ahe rae 
eeived the injuries sceurred in the city of Ghicage near Lerrence 
aveout, The motive cower af the trainge ef the feferient war ole 
tricity, At the time the secident in allegsd te have happened 
the trains were operated by the trolley system north of Lawrence 
avenue and by the third rail system south of Lawrence averiue. 

The motive power wae changed from the trolley te the third rath 
by means of a svitohhbeard in & cabinet located in the rear of the 
car. <A brass handlebar was attached perpendicularly te the cable 
net. The cabinet contained a slate base appreximately 1 1/6 of an 
inch thick on which was arranged a “knife mwlich* controlling the 
heater circult and light cirevit; a “kuife switch” controlling the 
operation of the air coomreasion om the car; and one *amap evita” 
eentrelling the light ciresit of the ear, The voltage used by the 
defendant varies between 550 and 626 volte oat different points on 
the rosé, Near the place of the accident the voltage vas between 
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600 and 626 volta, 

fhe plaintiff was sitting sear the cabinet box. 
Vuderneath the seat on which the plaintiff wan sitting there was 
@ Gireular drum, or east iron tank, known ae @ “pigy” ond there 
Waa asieo & heater under the agat. The evidence relating to the 
manner tn which the plininti’f is alleged te have received the 
sleetrie ehock resets on the testimeny of the plaintiff alone, 

In view of the faat that eomepel for the defendant 
sontend with oo much canfidendce that the piaietirr ras wot ahooked 
and was net injured, that the physical ucts conclusively shew 
that it wae impensibie for the plaintitf te have received a wheek, 
we eholl set out the evidenae at levgth on the quertios of the 
sheek and the injuriee, 

The testimony of the plaintiyr iw eubetantialiy as 
fellews: ‘That befora the accident her health was “Suet ae fine 
as could ve; that abe had never been under a doctor's care exeent 
at the birth of her ohildren; that on Ooteber 24, 1020, she Left 
her house about slewen g'alesk tn the merning te go to her saeband's 
office in the igabelin building on Yan Buren street asar State 
street; that she bearded the car at Jarvia street; that betore 
Leaving her home she had walked in the graso and that her shoes 
were damp; that the day waa a siaty and Teggy fay; that the eum 
Was not shining; that shes she get on the car sho sat on the east 
side of the car, on one of the Leng side seate in the rear of the 
ear; that she sat 4ireetiy in the commer and hooked her finger in 
the braee handlebar im order te be resl comfortable; that her 
Baek was partly te the winder and partly to the partitien in which 
she thinks there were evitebes; thet she put her fest againat the 
Fadiater down in the bottom of the ear; that she was sliting there 
Feadting her sevepager and paying ne attention te anything slae; 
that suddenly she heard a sharp hise sad inotently felt an if a 
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het iren went throught her body; that ahe felt pine and nestles 
ail through her; that she “oouldn't get this arm that bed this 
bar +3" that it Just twleted her eround “like this," - illustrate 
img; that she had a peculiar taste in hear mouth; that when she put 
her fingsr in her mouth che thought all the flildngs of har teeth 
had como out; that she het a metakiie taste tn her moyth fust Like 
brave or some kind of metal; that she cowld net do anything; that 
her right side wes Just Lifeless, and that she eoulé wat feel any- 
thing at ali; that whan the contvetery saw ber erring be aai¢, “What 
in the matter? 044 you get om electric gheck, Lody?" and that che 
eeid no « "I ow hurty;* that che dees mot recall exactly shat «lee 
eh¢ told him beeause she wae net very conscious ctherwine; that she 
tumbled over to the ether sent ond hed « good ary beeauea it rae 
iieved her a hit; that two Jadienm sitting over in the ether aeat 
atked what wme the matter and comforted her: that whe resained on 
that side of the ¢ar, the want aide; thet chen che reached the 
ioep a man holpod her ont ef the ear and te her hustandte offiaes 
that she had mo patme; that she "fant Felt like® she *waen't kere 
at sli, the right half of her “body;* that che get off the train 
at Yan Buren and State streets; ‘hat o vem Nelped her end earr ied 
her; that he teek beld of her Left wide amt that whe fust tried te 
walk tut that she dragged her right feet behind beemnse she sowld 
not walk otralght; that the wun aeslet«d her te the building and 
to the slevator; thet semabedy else, sie door not knew whe, helped 
hey into he? husband's offices; that she "felt Lifelesw, Like ghe 
wae dendy" that “they brought mo down to the Joetor’s effiee and 
gave me « stimulant and mansaged wey" that ane was in the doctor's 
office about fifteen minutes and ther her husbond “alooest ¢arried” 
her “up to his of fice;* that "a Dr, Sweeney sent by the Slevated" 
came and messaged hex and took bold of her arm ond told her “te 
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keep on that way” - dliustrating; that ehe tol4 him “he sheuwlan "+ 
ao it, but be anid I hed te om ageouwit of getting cirevletion in 
that army” that she had me pain isn the arm er feeling at wl); that 
ehe just felt mumh and dead; that Dre bweeney took her knee and 
tried to get a vellex; that she was im her husband's eftice about 
om hour; thet she Just sat there “resting aut erying aid feeling 
miserable; that efter that a friend of her husband took her hane 
fim Ris machine; that when she reached home she stopped a timate at 
a Belghbor's door and then went om seme amd ledld down right oavay; 
that her mother and ehildren were at the houes; that that evening 
after office hours fr, Strauch ease; that he mesenged her, gave 
her geome Liniment and told her te keep on maeeacing that whele elde; 
that he ordered her te get an elestrie vibrster; that che massaged 
her with his hands, her whele right eide awd arr; thet that same 
might she seevret a vibrater at the 4ruq storm: that her busben4 
weed it three or vowr hours in ausemesion; that rho 4i4 net feel 
@uch sensation at ali; that she sould meve her Tingere a little 
Git and it 414 not hurt *o much, but that «hen she wanted te band 
ber "hand ané are it hurt” her “ali the way uc and the sensation 
was terrible;* that at thie time che was in the faxdly way ond 
hed been that vay about tre end one-half monmthe: that the dester 
asked her about that is the afterncem ond that eke teld him right 
away; that when the docter came she wan wndreased but wan lytag en 
® couch ont not in bed; thet during the night steut eleven o'eioeek 
eho get severe paine in her abdowen, and thet she knew that she 
*eculd not have the baby any more;* that the oaine che had were 
Peguier isbver pains ae in ebildkirth; that the gaina continued 
4uring the night and lasted probably a day an? a half; that she 
had a 4iseherge and Dr, Strauch attended her during this time; 
that the misearrlage securred on Getober 29; thet the next morn- 
ing her whole ara was sPolier, starting up from the hemdéd; that 
her hand was “pretty red;" that Dr. Strauch case that same day 
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and massaged hey arm; that she cot w the next morning fer a few 
htduyes’ and then went ve beady that her youngest baby at this time 
was about tro and a helf years o14; that at this tine nobody was 
living with her but her family; that prier te thin time she 414 
her wen work except the laundry work; that the next morning her 
mother cane toe the house very early; that her mother le seventy- 
two years old; that her mother 414 everything that day aid that 
ashe, the plaintiff, did nothing at ali; that she was in bed about 
two and oheehalf days; that she 414 no work around the house: that 
she got up ence in a while during the day; thet hor mother did the 
work; that her mother did not live with her but Lived about five 
Plocks away; that her mother game every day to help ber; that she, 
the plaintiff, cleaned the baby's bottles and did things for her 
baby that nobody elee could do, but thet “any other things” her . 
mother 414; that after ten weake exe, the plaintiff, was “sli right 
again as far ae the firet contitieons gees,” but had te atay in bed; 
that she could set nove her ays at all; thet ahe carried her am 
in o sling about three monthe, and 414 not uew her are “exeept the 
doster told me te use it ag muoh as 1 oowld;* that she 414 net aee 
it in her household work; that she would just wash her Cingera and 
hands and take held ef Little things; that during that time or. 
Strauch vas attending her; that she would see him at his office every 
week for treatment; that he gaye her olestrie masaaga on the whele 
side; that eben she raises her arm from a quarter te a half an are 
it pains her; that before the accident she did her own eeoking and 
baking, Washed the windows, serubbed the kitchen, teek care of the 
children, sent oviominy with the ehiidren, did the washing for the 
baby every day and everything that belengs to the housework; that 
whe now she sveeps with her lcft hand and cleans the house a8 

well at she can; that she takes care of the children and bakes; 
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that ohe trong with her elestrio iron; that she hae never ironed 
with o hand irom after the aecident, has never gone swimming, und 
has not washed any clethva; that she has aot beaten any rug except 
with her left hand; that she received a slight electric shoek bee 
fare the aecidat from ironing or on the elevtrio toaster, just a 
little tingling; that she had a chiid born to hor in Sept anber 
feliowing the acelident; that she auresd the baby hergsel i? and 
about four daye after the birth she moaticed that she 414 net have 
mueh milk on her right #ide; that her bronat weuld only fill up 
te obout a quarter or «a third the alse af the Left side: thet the 
last time her right are swelled ws wae the night before Last; that 
ehe did juet a little cnoking anit it becaxe syollen; that she hee 
had pain in the right arm ali the time since the accident; that at 
the time of the acelident she wes thirtyethree yosre of ages 
Janes &, Helm testified in eubstence on behalf of the 
plaintiff, that hie business wtil a month before he teetified wan 
president of the Wiliiam &, HansemeRemnett Wagesine Agenay; that at 
the time of the trisi he hed no business exeepting investing what 
funde he beady thet hea was a paesenger on the oar in whier the . 
plaintiff wae riding; that he was seated om the eaxt side of the 
ear, the same eide the plaintiff wae on; that he was sitting om 
the leng seat about three or four foet from the plaintiff; that 
be heard the plaintiff mate seme exelamation like, "“Oneh, 1 have 
been hurt;” that the axelavation wae lewd; that ofter he hoard 
this outery and a few ascends hed elapsed he locked wo avain and 
sew the plaintiff seated om the eppesite side of the car; thet she 
seened to be in pain and was erying; that her face was distorted 
some and she sgened exeited; that this conditions? ecemtiaued fer 
several seconds; that he secured information about the mucber ef 
the car, the time and the lime from the comducter er the wetormam, 
and wrote the inforuation together with the names of twa witnesses 
--~s —ndeh he gave to the plaintiff; that he left the ear at 





the Quiney street station, and that the plaimtiff was #¢111 on the 
gar; that he thinke she wae st121 erying and talking to people on 
*ither side of her; that he has "a faint reeoliection” of the 
guard eaying something but does not racnembor what he said; that he 
has “a faint reevlieetion® of the plaintiff talking to someone 
there, a motorman or conducter, but that he dees wot reuembor the 
conversation. 

Gertrude Sheidon, « witness en behalf’ of the plaintiff, 
testified that she was a passenger on the gar im which the plaine 
tiff was riding; that she did not knew the plalutiir; that ahe, the 
witness, waw sitting on the west side of the car om one of the long 
seste ond thet the plaintiff was on the gaut wide of the cay in the 
eorner; that the plaintiff “kind of etaggered serene the var;" that 
the 4id not walk etyrnight seroas, bat “kind of leaned ever a bit and 
then sat ‘een next te a friend of mime;" that the nlaintiff “wee 
weeping; che was net orying out;" that 11 was mot the erying of 
the plaintiff that attracted hor, the eitmeas', attention, but i¢ 
was the exclanation of the plaimtirr, “Gh, I got a shesk;" that she, 
the witness, 414 net see the einintiff talk to amy elevated suploye 
or see any guard there; that sho, the witness, does set ranesber of 
® guerd talking to the plaintiff at Chicage avenue; that she, the 
witness, did not see styone talking to the plaimtiff exeest the man 
who took their mamee; that the only thing eho, the witness, heard 
the plaintiff say was, “Oh, I bad a shoek;" that she, the witness, 
4ia mot call the guard's attention to the piaintifr. 

Gliver P. Laverty, om behalf of the plaintiff testified 
in substance that he vas amployed in the goverment railway mail 
services; that he boarded the train at Wilsom avenue; thet he wae 
aeated on one of the leng aeats on the cart side ef the sar in which 
the plaintiff wan riding; that then he mitered the car there seemed 
te be a crowd arocwnd the door, and he pushed in an4 secured @ seat; 
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that his attention was then atiractod to a aumber of people etarid- 
ing in front of the opposite long seat; that they were stonding 
with their backs te him; that he finally discovered that the plaine 
tire wae seated “there eobbing amd seting quite hysterical;" that 
Suet after he got on the ear she said eowething tu the guard about 
an eleetrie shock da Ateakred that the guard said he had never 
heard of such a thing happening before; that he noticed the plain«- 
tiff all the way dewn to the leop ond she was hysterical er practi-«- 
eally #09 all the way down; that she was trembiing oli the time; that 
she had the sppearance of her nerves being unatrung; thet whe was 
seated on the weet side ef the ear; that she got a little mere quiet 
as the train neared the loop, but mot entirely compeeed; that he hed 
expesteite get off the train eat the LaSalis street atation, tut that 
he alighted at the Stats street atation and assiaied the vlatutiff 
dewn to the sitewalk; that he walked beside her and pat his hand 
under her arm to assist her; that ehs acted ae though she wae in 
pain; that she wae in a hyateriesl somditien; that he went with her 
te the deer of the bubliding im «hich she asia her husband's ef fice 
Was located; that she walked along naturaliy but slerly; that ke 
left her at the e¢leveter. 

Dr. August Straueh, on behalf of the plaintiff, testi-~ 
fied te substance that he bad kmown the plaimtiff fer nine er tan 
yeare; that he ¢xanined her on the evening af the accident; that she 
was in bed; that the plsintivf eemplainad of intense puin in her 
Fight face, right arm and right chest; thet she vaid her are was 
paralyzed; thet he raieed the orm ond it ¢ropped back om the bed; 
that the sense of touch ef the hand end Tace wes very indistinet; 
that he exasined her sensations for paid by using a needle and 
prieking the akin with her eyes bows and tied; that he was abe to 
tranefiz the skin with « needle without any reaction om her side or 
any visible twitching; thet there wae no twitching or fugitive move- 
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ment or expreasion of the faee; that by tranefixing the ekin he 
Means that he puched the point of the needle threugh « fold ef 
the akin, so that the point came out om the other side; that he 
meade the test empcolally on the right ayvm, nasek wid shoulder; 
that while he waa doing this she was conagleus; that whe 414 not 
show any indication ef pain; that he exanined the ref‘lexea; that 
the reflexes of the lege were normal, but that it was impowsibie 
to elicit réflexes on both orng +» that the result was very doubte 
fwi; that he gave her Drouldes and ordered very gentile maseage: 
that he gave her a maysage himself; that Later he prescribed an 
eleetrie vibrater and massage; that he sew her the next day and 
her condition was pragtically the same ay the day before; that 
he knew befora the secidont thet she waa in a delicete condition; 
that he was galled up after midnight and told of intense pain in 
the baek; that be anv her the next day; thet she eald che hed 
very intesee pain, which she termed labor pains; tbat he sade ne 
exenination et that time as he “abstaine in euch a eush;* that 
en the third day he sar a foetus; that 1t correenonded te a» 
pregnancy of about tre or tes and omewhalf months; that after the 
firet week end o half he eaw ber at intervels ef avery veek te 
every two veeks, and finally once a menth or eg; that sfter that 
she cane te bis office aid continued to fo se until Lately; thet 
he gave her “vibration massage;" thet then he ¢14 nothing exeent 
exazine her and Keep in contact with her; that he wade shout a 
dozen visits to her heme; that she made about thirty wigite te 
his office; that he doves not remember telling a representative 
of the defendant that he would advise the family te settle , fer 
the longer the case was drawm out the worse she will be, but that 
he would say that these cases are liable te get worse the lenger 
they last; that there ie ne organie disturbance; that disturbances 
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due to some delieate injury to the nervous syetew eowld beoome 
agaravated after the sypposed eleetrie sheck; that His opinion 

is that the dieturbance: does not slways depend on the intensity 
of the current that goes to the beady; that there wight be severe 
di sturbences with a mild eurrent, most likely due to the terrifie 
shock, the mental shock « person experiences by « high voltage 
current or by some Lightning bolt, fer imetance; that the plaine 
tiff wae not a tenpermental woman; that she was a mercal woman; 
thet there were no marke, bruises, burne or scorehing of the flesh 
on her; that 4¢ ie possible to have am electrie sheak witheut hare 
ing any marke on the bedy; that he would net have euepected that 
she had reaecived an eleetric sheck unlees ahe had told him about 
it; that the disturbances might be due te hysteria in a person vhe 
had a strong predisresition to an hysteria, but not én a person 

in a healthy sondition; that the ebjective syuptom that he sew 
was the aweliing of the right arm the eame evening ef the aecle 
dent and for a few days thereafter; that it then diseppeared; that 
efter an eleetrie seek there is evelling due toe the aetion on the 
Bleed vessels; that he deos not claim to be an expert. He etated 
thet in hie opinion an «lectric sheck could couae 211 of the ine 
juries that he had found in his examination of the pisinti fr; thet 
he had ne epinien an te whether these conditions would be perma«- 
nent; that it ie 4iffiacult te sregnese the ease; that it i« 4irfi- 
suly ta gay whether they are pormanent or net; thet nobedy can 
say; thet it is possible that they may be permanent, 

Mra. My, ER. darteright, a witness on behelf of the 
plaintiff, teetified, substantially, that she lived in an apertment 
aeroes the hail from the plaintiff; that she bad known the plaine 
tiff for steut a year and a half dbefere the ascident; that the 
plaintil? was very healthy; thet she aaw the plaintiff the day 
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after the accident and that the glaintif? leaked pale and her 

face wae quite drawn; that she saw her about four days loter and 
that she had her arm im @ sling; that ohe aaw her numerous times 
after that; that she sof her trving to beat an egg with her left 
hand; that she saw the plaintiff's mother doing most of the werk. 

Br. Sathaaiel KH, Adama, a witueen on behalf of the 
Plaintirr, testified in substance that he examined the plaintiff 
at the request of counsel for the plaintiff on “Last Saturday; * 
(the trial was had in Fobruaxvy, 1993); thet on guking on examinea~ 
tion of the plaintiff'a body, partioulerly ef the arma and legs, 
he found objectively that eon the left hound hag reaction te the 
#lectrical current he applied wee quivk ong/fuli eftent and of o 
degree that wae normal; that when he agoliad the same aiount of 
current te the right ars, the reaction wag of a less degree; that 
there ie a evarter of an imeh ef atranhy in the right are; that 
there is a lose of sansation on the back af the ‘eight teoreern, 
between the elbow and the shoulder; that he sade worieus teste 
with sottom snd a sharp knife and beat amd enld: thet there was no 
difference in the legs or body; that his dingnenda wae that the 
nerves of the right arm were net lunetioning morsaliy. Ke stated 
that in hie opinion «en electric arock might or seuid produee the 
sendition complained of by fhe plaintiff; that there mate e few 
ether ssuser that would preduce exeetly the sane conditions; that 
the condition ef the right arm could net be Gaused simply by 
hysteria, 

On behalf of the defendant Harry Jeoley testified 
substantially that he was a trainuan empleyed by the defendant; 
that he wae on the train on which the plaintiff was « passenger; 
that he hed a talk with the plaintiff between Lawrence «venue and 
Wiieon avenue; thet she was sitting an the side eant sad was “Leok- 
ing fumny and helding her armj" that he said te her, “What is the 
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trouble, are you sick?" that she said, "What 414 you de?” that 
he replied, “I threw the ewitch from the trelliey te the third 
rail;* that ahe said, “2 think yeu 414; 1 got a shook;" that he 
said to her, “You could not get a shock there; there ia nothing 
there to give you a shook; ” that thet iw sli that took place 
between him end the plaintiff; that he cot eff the train at WLisen 


avenue and a man hy the mame of Ganley took his slace;: that when 
be wae talking te the plaintiff he was helAing ente the handlebar 


to steady himwelf and that he ¢fid net feel any clestrie gurreant 
ef any kind; that the train wae at 2 full stop at Lowrence avenue 
when he pulled the trelley down; that after he pulled i¢ doen he 
put it under the hook where it io kept when 1¢ is down, amd then 
stepped in the car and threw the switeh on; that at the tine he 
threw the switch there was no “are in the cabinet" where the 
switehes are; that there was ne burning ef any Kind in the 
cabinet; that if you gull the awiteh with the trolley on yeu will 
get burned; that he 414 not get bursed because he pulled the troliey 
down firet; that when the trolley is dows there is ne power, 
Patrick 7, Ganley, a witaees on bBehall ef the ¢efende 
ant, testified in sudetance that he vas employed as a setorman 
for the defendant; that he wae a guard en the train en whieh the 
Plaintiff was a passenger; that he relieved o wan at Yilson avenue: 
that as he, the witness, got on the train, the mar sald something 
to him but that he, the witness, 414 not uiderstand what wae aad 4; 
that the plaintiff talked to bis after the train left the Chicage 
avenue station; that he, the witness, went inte the car ot Chteage 
avenue for the firat time after leaving Wilson avenus; that “hen | 
he went in the cay the plaintisf told him she had received an 
@lectrie shock; that he “did net notice her erying;* that he said, 
"If yeu feol bad 1 shall have you taken off at the next station — 
at Kinsie atreet; there is a train clerk there and he ean heave you 
taken care of;* that she said she was in o hurry and could not get 
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off there; that he asked her where she received the electric shook 
and ehe eald that she waa altting on the wast side ef the oar at 
the time and that 1¢ happened when the ether guard threw the 
switches at Wilson avenue or Lawrence avenua; that he took hold 
of the handle Trom which she sald that she had reeaived the slece 
trie shock ana that he did net feel any eleetria eheck; that he 
Leoked into the switeh cabinet and there vrereigo burnings er ovi-+ 
dence of any fire in there; that he dew no signe of auoke marks 
in the box; that after leaving the loop he sat down in the seat, 
pat hie feet againet the tank underneath, then tesk heid ef the 
@rab hendle te test it, and di4 mot feel any oluetrie ahook. 
Kernan Young, 2 witness on behalf ef the defendant, 
testified in substance that be wae wxpleyed ae inepection foreman 
by the defendant; thet om Oetober 24, 192), sbeut three o'cleck 
in the afterneoen, the car on which the plaintiff hed been a vassen- 
ger was inapected by electricians; that he supervised the finep reo 
tien; that they weed m bank of Lights connected with the trolley 
(one ena of the bank) using the ether end sf the bank in “testing 
for a greund;"* that then they reversed, put the bank om the ground 
and tested o13 arewnd for « leak of current and found nething: that 
he looked in the cabinet and exauined sl] the «ables, wiring, 
switehes and fuses; that he execined tha ehele contents of the 
cabinet, and the ingulation was not eragked; that the fuses were 
good and there were ne signs of a fuse having burned out or of 
there having been an are in the osbinet; that the ewitehes ape 
peared to be in good condition amd showed no burns, “arcing" or 
leakage ef any Kind; that besides using the bank ef Lights he 
used a voltmeter, a very sensitive instrument that will shew the 
Stalleat fraction of a leakage of eurrent; that he found no leaks 
with the voltmeter; that he exanined the baek of the cabinet, the 
aeat adjacent to the cabinet, the floor, the tank underneath the 
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a¢at, the sorews that held the handle to the enbinet, on4d fomnd ne 
eurrent; that the eorews were too short to go through the wood; 
that he exunined #11 of the cubles in the switch bex; that he made 
@ teat with the ourrent coming in from the thiré rail, 

George Keosks, « vitners on behalf of the defendant, 
testifiad that he was an sleectri¢s) engineer Lnegesctor fer the 
defendant; that on Geteber 28, 10%), about three o'cleek in the 
afternoon, he exenined the ear on which the plaintiff was a paseam 
ger. The witness snepeare te bave aggieted Young in mekive the ine 
apection, The witness! testimony te subetentially the same as 
Younc's, 

Adolph Baus, a witness om behalf af the defendant, 
testified that he was supsrintentent eof shops and equineent fer 
the defendent; that he hed been am electrician fer thirty-two 
years wid has bad experience ln construction work, power iosula- 
tion, power house and car equiguest; thet there have been ne 
physical changes in the conetruction ef the car on chich the 
Plaintiff was « passenger vince it wae rebuilt in 1915 from a 
trolley te a weter sar; that he exasined the car an Oatobar 2, 
2926, The witness deceribed at length in minute detail the 
varieus appliances that were contained in the eebinet, the kind 
ef ineulation thet was used in the esbinet, amd the manner in 
whieh the electrical current wae operated in eommection with the 
ewiteh in the enbinet. The substance of hie teatimeny is that 
the ingulated wire that was weed was the kind im general use 233 
over the country; that he knew of ne other wmethed in general use 
fer inavlating a switeh than the one that was weed im the earinet; 
thet the material used was what wae generally used in the hited 
States; that the cabinet contained a slate base aporexinately 
1 1/8 of am inch thick; that slate in the best known insulating 
material that is used by electrical manufacturers; that slate 
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ineulation ia the best that is knewn te afford the grontest pro 
tection; that there were uo breaks in the installation or the 
wiring; that there were no breaks in say part of the aovaratus 
that be ¢eseribed; that the screws, aid the In@tallation in cone 
meetion with the eerevs of the A1fferent apparatus, were not 
burned; that they ware clean and bright; that they were net in any 
atfferent sondition from what they wore when he put them in; that 
the “Swaping distance of a spark of a voltage of 626 is in the 
open air loas than one-hwidredth part of an ingh, and that any 
fingers that are held acar that, if not in contact, will nover 
feel the current at aii.“ 

Or. Jenn 6. Gweewey, a witness on behalf of the de- 
fondant, teetified in substanos that he wae « practicing ehysician 
and surgeon, and had bean for the last trenty-five years; that he 
hae known the plaintiff since about 1919; that et one tine he 
lived in the same flat building that ahe 4id; that he examined the 
Pinintiff at her husband's offies om Setober 24, 1990, at about 
two o'cleek in the afternoon; that be was sant there by the de» 
fendant; that his exeulnation war confined to the gartes couploeined 
ef, the right arm and right lag; thet he was there about 15 er * 
minutes; that he tested the elbow reflexes aad the grip of the 
hand to see about the tone of the museles, and te eee if there 
wae ay peralyeles or inabliity to uce the smacles; that he found 
that the muscles were functioning properly and there wae ne 
peralysis; that in his opinien there was ne dasage done ei ther 
te the muscles or the nerve of the amy that he tapped the 
ligaments over the knee and found that the muscle and nerve 
supply of the ieg was fuetioning normally; that he made another 
test by resinting the patient, that is pushing with the hand or 
foot; that he found the nermal resnense; that he found no swell- 
ing and ne marks or burns of any kind; that he found no objective 


gigns of injury; that he has seen people whe have reesived electric 
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shocks and that he io fanllier with the aymptoma of sleetrieak 

shooke; that he never heard of a swelling following an aleotrical 
sieek where there was no burning; that in hie opinien there is nme 
connection between the «leetrio sheck regelved by the plaintirr 

and the condition of her army thai if there vas « poralysis of the 
nerve supplying the arai wad 1t is affucting the appor muscles, 14 
would sffeet the lower muscles junt the saye ae it deos the upper, 

Dr. Janes Thitney Pali, o witmecs om bohais of the 
defendant, testified in substance itat he is « physician and has 
been practicing for twenty years in the olty of Chionge; that he 
has geen a grent wany essen of injuries frem siestrie shock, slea- 
trio buns, afd eleetric contacts; that in hie opinion there is 
mo Gausal relation between the shock ant the soutition ef the 
piaintizr. 

George R, Trea, a witmess on bebalf of the defendant, 
testified in substance that Ke is a oiaim adjuster fer the defaude 
ant; that Dr. Strauch tald nim that the plaintiff “was very teoparme 
mental and ahe was euffering Trem traumatic neurevio;* that Or. Ls 
Strauch also said that he had adviged the family to eetile, fer the 
lenger the cage is drawmm owt the worse it will be; that wemen are 
imaginative when accideats coeur, 

Blele Anderson, a witness oA besaly of tee defendant, 
testified in substance that she worked fer the plaintiff for a 
few wonthe softer Kew Year 1922; that the plaintiff helped her to 
éo things like sweeping and beating the mugs, and weed both hands; 
that sometines when the washerweman 414 not come plaintiff did her 
own washing and ironing vith an alectrie wanhing machine; that she, 
the witness, saw the plaintiff hang up the clothes using both hands; 
that the plaintiff lifted her baby out of the buggy wd used beth 
arma; that she, the witness, did not “exactly have any trouble rith 
the plaimtiff, but that the plaintiff "got ae disgusted once by 
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telling me to come to work and fooled me when 1 came there;” that 
she, the witness, has nothing against the plaintiff; that she 
likes the plaintiff. 

The substance of the contentions of cauunel rer the 
4efendent in regard to the evidence in that the “evidonce une 
dowubtedly shewe" that the plaintiff 414 not receive wm eleetrie 
sheek; and that owen if it showld be agaumet that ake 414 ree 
eeive an eleatric shock, “evidence te eappert the finding that 
the defendant wan guilty of any negligence is wholly Lacking, 
Counsel for the defandant @laborately diecuse the evidence te 
shew that on the physical fects “it wae iopossible for the 
Plainti?f te receive an eieotrie sheck,* 

Aa we view the evidence there are emily four porsible 
theories peruisaivle in regard te the question whether the plein- 
tiff reecived an sleatrie sheak and wae injured by the shock, 
Pirst, that the platatiff wae net shocked and wae not injured, 
but that her idea thet she was sheeked ond was injured was /iua” 
to m neurctie attack such as hysteria; and that the hallucination 
as te the shock snd the injuries has continued te the present 
time, Seannd, that the plaintifY was net aecked and was net in 
furea, but that her idea that ahe was shocked ond was injured was 
an hallucination du te a neurotic attack sueh an hysteria; that 
she recevered fram the hallucination az te the sheck ond the in« 
Juries, and fa new malingering in erder to cbtain Samages from 
the defendant. Third, thet the plaintiff was net shocked and vas 
hot injured, but for the fraudulent pursose ef bringing sn action 
Ter damages against the defendant, she pretended that she was 
shecked and that she was injured; and that fer the same fraudulent 
purpose of obtaining damages from the defeniant, she still pretends 
thet she was shocked and that she was injured. Fourth, that the 
Plaintif? was etecked and wae injured. 
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Yhe first twe theories are so highly improbeble that 
they should not be seriously considered. There in no evidences 
whatever that the plaintif? suffered from hysteria or from any 
form of meurevis. Om the contrary ghe teetified that her 
"health was as fine au could be;* and that velore the accident 
she had never been under a dovteor's care exeest ai the birth of 
her children. Ur. Strauch ond irs, Cartwright, beth of whem 
knew the plaintiff, testified that the plaintiff was a nercal, 
healthy wonan before the accident, 

Ur, Adame testified exprasely that the eondition of 
the right arm of the plaintiff was net caused “siemly by hysteria® 
or by the piaintify “thinking that the amm was affected,” 

The only teatimony that im any way beara on the quae 
tion whether the plaintiff wae newrétie i« the teetimeany of George 
A, True, a claim adjuster for the 4ofendant, True testified that 
Dr. Strauch told bim thet the plaintiff wan temperaments] and wae 
suffering from traumatic meurosis, Or. Gtrauch testified explicit- 
ly thet the plaintiff was not « "“temperaneantal woman,” thet che vas 
a woman of “energy and wiger,* amd that in hie epinion the sondi-«- 
tiom of the plaistiff was cnused by the «lactrie asegk the oiaine 
sist alleged that she received, Zwen if Dr, Strauch had mede the 
eontradictory siot«entea that True testified te, that fact would 
net be substantive proof that the plaintiff? was temperamental and 
suffering from neurosis, but would omly tend te Giseredit br. 
Strauch ag » witness, I, &. A. Be So, ¥. Gade, M6 f21, 525, S29, 
S30; Ghieeee Gity Hy. Go. *. Matthiesen, “1.2 Thi, 292, M4, 27. 
The rule in regard to selif+contradictionsa by a witness, as atated 
by Vigeore, te ue follows: 
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and net the inferior aredibility of the prior statement, Thus, 
we de mot in any sense asetot hie former etatenent as replacing 
his present one; the one merely neutralizes the other as a trust« 
ory Ae ale 2 Wignore om Svidenco, Seetion 1014, ». 1179 

The third theory ie untenable sinwe there are no facta 
or clrowmstancea in evidence from whieh fraud may be inferred; and 
the moe is a fomiiiar one that freud is never premumed but must be 
elesrly and convincingly proved. 

With the questions of fraud and cewresis, gueh as hys~ 
teria, ¢liminated, the evidence, in our opinion, compels assent to 
the remaining theery that the plaintiff did receive an slectria 
sheck and was injured. Her actions at the time ef the aesident, if 
not attributable to fraud or neuresia, euch as hysteria, aus be ox 
plained omly om ene reancnable hypothesis, a4 that is thet ake 444 
receive an eleetrie shesk and that she was injured, Ye do not doen 
it neceasery te 4iscuse the evidenea in detail relating te these 
questions, in view of the fact that we hove previously set out at 
Length wll of the material evidense bearing on the questions. Ye 
shall merely direct attention te the tentineny of the guarta of the 
defendant, Ganley and Keeley, aed the tewtinony of the vitneeses 
Reln, Laverty said Gertrute Sheldon, whigh teatimeny is corroborative 
of the testinony of the plaintiff te the extent that the plaintisf 
appeared to have reoeived injuries, aid that the plaintiff ssid the 
injuries were caused by an slectrie sheck., And we shall further di- 
Fect attention to the testimeny of Or. Strauch and the testineny of 
br. Adans, which supplements the testimony of the witnesese Just 
mentioned, and is te the effeet that an siectri¢e ahock sould have 
eaused the injuries whieh the plaintiff eoupliains of. 

It is true that Pr. Gweeney and Dr, Noll testified cone 
trary to the testimeny af Or. Strauch ant the testimony of Dr. Adans, 
but the question of the credibility of the witmersses was for the 
jury to determine, 
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In our opinion the evidence in amply auffietent te 
Warrant = finding that the plaintiff reesived an electrie shock 
end wae injured, 

Counsel for the defendant maiatain thet even if the 
Plaintiff was shocked ani was injured, there ig no evidence that 
the shock and injuries were caused by the negligence of the deo 
fendant; that the “plaintiff aid met attenpt to prove any spceifie 
aet of negligence on the pert of the defendant, mor did she at~ 
texpt to prove any defect ef any kind in the car in quertion;* 
that negligence is never oroeumed from the mere berrening of an 
aceident, and that the maxim of rea ipep lequitur ¢e«s net anely. 

in our opinion the moxim rea pas leevitue ¢ees apely. 
Tha doctrine of yee ines Joouitur ie stated by the Supreme court of 


thie Spate in the case of Chigege Uniow Tragtion do. v. Gene, 29 
Sii., 260, as follows (p. 863); 


“Shen a thing which har quused an injury is sheen te 
be under the managesemt of the party eharged with on Br eee 
and the aecident is such as in the ordivery course of thinge 
door not happen if those vho have the management wae ereper 
care, the accident ftiself affords reasonable evidener, in the 
absence of an exolanation by gH pees 0 ¢harged, that it aroee 
from the want of proper care, @ rule of lar reonlt¢e from 
the maxim res ipss lequitur.” 


in stating the rule where the relation of earriar and 
pascenger exists, the Supreme Seurt of thia Stste, in the sase of 


Barnes v. Denylile Street By. So., 298 Thl., 846, wala (p. 873): 


*% earrier of passengers io net an insurer of their 
suvety, and therefore liability does net srise from the mere 
hanrening ef an accident; but the carrier is held te the exer- 
sise of the highest degree of sare consistent with the sede ef 
carriage and the practices) operation of the buniness, and ta 
Liable for an injury reeuiting from such want of carn. A fede 
laration merely elleging the relation ef carrier and passenger 
ond an aareny would not state a caune ef action, but the plsine 
tiff must sliege and prove a breach of duty in the failure te 
exercise the care dexanded by the law. If om injury to s pase- 
eager is caused by appsratus wholly under the gontrol of the 
earrier and furnished and applied it, oF by some defect in 
maghinery, cars or track, os4 the aggident is of such a character 
as dcoes not ordinarily ocour if due cure in used, the isw comes 
te the ald of the plaintiff oni raises a presumption of negile 
gence, The presumption arises, however, from the nature of the 
accident snd the circumstances and net from the mere faet of the 
aceident itself.” 
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In the case at bar there are facts and clrevmstences 
in evidence surrounding the secident from which aegiigence may be 
inferred, The evidence shewe that the defendant wae a covsen car- 
rier; that the plaintiff wae a passenger om the train of the de- 
fendant; that at the time she was a pasnanger she was in the exer- 
eise of ordimory care for her own cafety; that shen she wae a pase~ 
enger the train of the defendant was operated by sleetricity;: that 
the electrical appsratus and the operntion of the train were wholly 
wader the conitrel of the defendant. Gensidering these fects in 
eonnegtion with the rule that the defendant, a® a commen carrier, 
fe held to the exercise of the highest degree of care canal etent 
with the mede of carriage wd the practical operation ef the busi- 
neas, we are of the opinion thet the faets make a» peime fagie case 
ef negligees againet tha defendant md esi) for om explanation oF 
& rebuttal. The ease of imton Traction Compeny vy. Newnailier, 215 
Thi. 393, may be cited as an apt Illustration of the doctrine of 
ree insa lecuitur. in that case, while the siaintiff was a paseene 
eer on the car of the defendwit an explosion oecurread on the sar by 
Feason of which a punie was caused among the sasvencgers, eid the 
plaintiff, while in the exerciue of ordinary care, ae pushed from 
the car and was injured, The court seid (pc. 346, BAG): “oo* the 
explesion ef a part of the machinery wider the control ef appeliant, 
injuring appellee in the oxcreive of reasonable eere for her ew 
safety was prims facile evidence of negligence on the part ef appeli- 
ant, * 

In the ense at ber, in addition te the feats which we 
have stated to be sufficient te make a prima fnele onee of nepiigence, 
the evidence shews that the plaintiff was seated at the rear of the 
ear on one of the long side seate with her beck pertiv against the 
cabinet which contained the ewitch and other slectriem apparatus 
for the operation of the car; that she had her little finger secked 





Wet vig 


around the brass handlebar attached to the eabinet; that she had 
her feet against the radiater under the sent and that her shoes 
were damp; that she received the eleetrie sheek ot or near the 
Place where the guerd threw the ewiteh in the cabinet to change 
the eleetric eurrent from the treliey te the third rail, These 
additional facts strengthen the prime fagle ease made by the - 
plaintifr, . he 
| she defense in substance is thet the physical facts 
whow that 11 was impeselbie for the accident to have happened; 
that the electric current was properly imenlated; thet the ine 
svisting war the material in cowwon une; that there was ne way 
in whieh the «electric current could have egoaned; that the ear 
and the cabinet were inapected a few hours softer the accident 
and were found to be in geod condition; that sething was found 
that would indicate that the eurrent had eseuped; that the cuard 
preperly threw the switeh te change the current frem the trolley 
te the third rafi, ! 

In thie atate of the reeord the sucstien as te how 
the plaintiff esuld have reveived on clestric shock ia a per 
plexing one, The eontroliing fact, however, is that there is 
sufficient evidemee te justify the jury in finding that the 
plaintiff 614 reeeive an elestrie aheck, Counsel for the 
pleintiff has ewmariced sixteen facts frow which ba contends 
epecifie negligence way be inferred, Ap eouiael for the plaine 
tiff hee net referred ue to the abetraet or record pages where 
these facts way be found, we are whable te consider them. But 
om the fasts that we huve stated, 14 is set necessary for the 
plaintiff to prove any epecifie ast af negligence on the part 
of the defendant; As wae oka by the courtin the ease of 
Mexander v. Nanticoke Light Co., 29 Pa, St. Hop. S71, where the 
Plaintiff was shocked while handling am eleetric law whieh had 
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te be hundled in order te light it (p. 895): "Te aay that one 
injured us the appellent was gannet reeover wolese he affirma- 
tively proves in the first tostance, the peeifie set of negligence 
of the company which enused the injury, wewld, ln wamy eases, be 

@ 4eniel of a right to re@eever et all, ne matter bow negiigent the 


R08 Kage, 434, high wae an agtien for demages for infurics slLicaed 
to have been reesived by the plaintife from on <Leetrio gheck, the 
vourt held (pp. 498, 440) on the evidence im the oaee that it wae 
not necessary thet eagh stop which Led up ta the piaimiirr 

having reeeived on eleatric seek should be fwily oreved. 


in the auge of Adjon ay. & Liumdnoting Se. v. Souls, 
GL fll. App. 392, whieh wan am setion for dawaages by the plaiatirr 
fer tnjaries alleged te have been reevived from an electric shesk, 
the defense, wich was similar t «© the one im the ease ef to, was 


stated by the court as feliews (mp, 386): 


"The defeidant then intredaced we é #3 O@ Sending 
that ites vient and appertensaces were i ine beat eet tas 
they were kapt in geod eamiition, and that inguletors hud been 
gut ou some of the trees that the primary wires cme in equtact 
with, ont that ite wires were tuliy teoted fer grounte, with 
ether evidendt tending to shew that it wae mot cagligent in 
maintaining end operating ite entire eyeten, wid it slse ine 
trodueed testiveny ef several witnesses whe testified that at 
or about the tise af the aceident on eleetricul storm wae pease 
ing met fer distent., I¢ them called «a maser of expert witnesede 
whe teetified that, in their opinion, the dowth of Ore. Foulds 
wae consed by a static discharge of eleetricity, in consequence 
y= vag sheetria atorm, and that it eould be acecunted fer in pe 
6 way.” 


The awurt eald (p. 334): “the question whether de- 
ovased wet her death a stoke of lightming coming Prem any 
eye other then appcllant'e plant, ond the question snether 

her death was oaveed through the negligence ef appetliat, as 
well as the queetion whether she was exerciving ordinary sare 
at the time she was killcd, were ali questions of feet to be 
found by the jury from all the evidence before them, and it 
would hare been errer for the ewurt to have inetructed the 
jury at the clese of the evidence to find for the defendant.* 


We are of the opinion that the verdict of the jury in 
the case at bar ie not manifestly against the weight of the erie 


company might be.* In the onase of Haven 
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dense, and that 1% showld not be sot oelde, Adopting the language 
weod by the court in the case of The Eeouls +. Beughar, 305 M11, 
375, S60, we would suy that *I¢ de the most important function of 
the jury ond their peewliar province te determine the trath of the 
ease, ant the epvertualty which they have ef eeeing and hearing 
the witnesses during their examination wd oresnexamlnetion is 
@learly superior to that of « seurt of review, whieh has before i¢ 
only « record ef the words used by the witnesses, * 

Aocerding te the well establigned rele “where there is 
® contrariety of evidence and the testimony by fair ond reasonable 
intendwent will authorize the verdict, evwem theug: Lt mey be ageinet 
the apparent weight ef the evidence, a reviewing court wilh met eet 
it aside." Garwey ¥. Sheedy, 208 112. VO, %, Yo the sane of feet 
are sha fellewing exnpea: 131) eee al. wie tie Ve Bihide, 68 
T11./529; Bradley v. Palmar, 19% 11, 1s, @. it te sleo the rule 


that a verdict will met be disturbed morely boeavece the evidence ie 
fonbtiful. 


DReForrest v. Oder, 42 ag son, 801. 
Gowmnesl fer the defendant further gontend that the 


evidence ia “whelly Ineuffielent to warrant the fury im iading 
that pleintif? sustained any dannges by reager of the alleged clee« 
trie sheck,* 

Ail of the material evidence in regard te the albieged 
injuries of the plaintiff has boon stated by ws at Length. It is 
wineceesary, therefore, to repeat the evidence? er te diocesan it. 
in cur opinion the evidence af the injuries is eufflcient te seus vert 
the verdict of the jury. Gewtsei for the dofantant assert that there 
ie no evidence thet the misearriage resulted {rem the secident. 
Counsel for the defendant are in error. 

The hypothetical questions put te Dr. Strauch and to 
Or. Adame im stating the aeowed zkuku injuries to the plaintiff 
expressly aeswned ae one of the injurfes that the slaintiff hed 
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suffered ® mivgarriage., Roth Or. Strauch and Dr. Ademm etiated that 
in thelr opinion all of the injuries assmed te have been received 
by the plaintiff might er could have resulted trom the cLectrie 
eheck, Furthernere, Or. Strauch teetified that his anawer te the 
hypothetical question was based on what the plaintiff told him and 
om what he feund, Re testified that he sew the foetus. There is 
mo evidence whinh is gontradiotery of the teatimeny ef Dr. Stronach 
and Ure Adame in regard te the miocearriage, In the hypothetical 
questicnes put to Sy. Seeeney wid to Or. Hall, witnesses on bonalf 
of the defendant, there was ne agswaption that ene af the injuries 
of the plaintiff was o sievarrlege, 

Counsel fer the defendant further contend that the 
hypothetical questions which counsel fer the slaintirl pat te vr. 
Strauch and Dr. Adauws were not gorreotiy framed. fe do sot think 
thet there are omy errors in cenmegtion with the hypothetical sueee 
tions that are serious smeugh to require 6 reversal of the Judgeent 

Geunsel Yor the defendant further wentend that the 
court committed reversible error in giving the follewing inutruction 
om Behalf of the plaintiff: 

"the court tnatraets the jury that Lf thay believe and 
fima from the evidence tint the plaintiff wae a passenger on one 
of defendant's eare and while such passenger she wae in the exere 
eiee of ardinery care for her ewn safety, and that she received 
an cleatrie whoek, then the pleintiff has wade out 2 yring f 
game of negiicenee against the defentoant and thie sloges woon 
defendant the burden of rebutting the presumption by proving that 
the eleetrie shock, if you believe the pieintiff 41d reesive euch, 
Could not have been prevented by ali that human care, yvigilence 
and foresight could reasonably de eeneistent with the mede of 
conveyance and the praetical operation of the road,” 

it foliews from the views we have previously exornesed 
in regard te the question of rea ipes loguitur that we must decide 
adversely to the vontention of counsel for the defendant, 


am inatruction similiar in principle wae given in the 
ease of Union Traction Oe. v. Hewmiller, suvra, s case which the 
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court held (p. 386) case within the maxim of ges ipga Laguitur. 

The instruction was ae follows (p. 345); “The courtinstructs the 
Jury that if you believe ont fint frem the evidenes thet the plaine 
tiff was @ passenger on ene of defendant's eure, and while sueh 
Ppaseenger she wae in the exercine ef ordinary eare for her own 
safety, on explesiom oceurred om enid sar, by reason of which « 
panic was ecauved aueng the paseengers in said car, in eansequence 
ef whieh the plaintiff, without feult om her part, wae pushe?t trem 
@aid car aid thereby injured, then the plaintiff hae wade out « 
Brine facke cove of negligence against the defendant, and thie pines 
wpom the defendant the vurden of rebutting that presuuption by prove 
img that the explosion could not have been prevented by «11 that 
human care, viglilenee and foresight eowld reasonably do, consi, etant 
with the mede of conveyanee ant the praetiosl egeration of the 
road." in passing on the imetrustion the court sald (p. 545, 399): 
24 is insisted that this Inetruction is fatally defective ta that 
it faile to inform the fury thet im order to entitle sisintiff te 
Yecever ohe xust have show set eply thet as axl osbon' oveurrea, 
but that euch explosion was cuused by come neglicenee on the part 
ef the defecdant. tm acesrdanee with the wetherities already 
eited, the explosion ef « part of the aaeckinery under the contre] 
ef appeliant, injuring sappelice lu the exercise of reasonable eare 
far her own safety, wan prima Lacia evidence ef negligence om the 
part of the appelisnt,”* 

. In our opinion the inctruetion ia the esse at sar 444 
mot take from the Jury their right te decide the equeation of negile 
gence, se is contended by counmel for the defendant. The imetrue- 
tien is not = peremptory ons. ft only ralates te the primg facie 
ease, It left te the jury the question whether, om ali of the #vi-~ 
denee, the 4efendent was guilty ef aegligence, In other inatruetion) 
the jury were Inetructed on the question of magiigence sm¢ they couly 
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not reasonably hove suppesed that the imetruction objected te by 
counsel for the defendant wes intended to exclude any of the evi~ 
dence in the thelr eonsideration, Yurthersere, we do 
mot think that the inetruction ia erreuesue, ae counsel for the 
defendant contend, in teliing the Jury what constituted a primg 
fogie case. The case of Johnsen ¥. Pandorgget, 304 11, 285, is 
authority fer the contention of counsel 
cited by eeuneel for the defendant ao/exkRkmg that an fogtruction 
“iu all ensential respects the sams az the ome complained of ? ka 
the ease at bar was erroneous, sod as eriticising the procticae 
of telling the jury rhat conetitutes a prime fagie enee. The 
inetruetion in the case ef Johnsen v. Eendercaet, ayory, eas mex 
terially 4ifferent from the tostruction im the eure at bar, One 
waterial 4ififcrence ia thet it was a geremptery inetruetion, I+ 
de true that in the cane of Joho cen v. nat, Supre, the 
eourt 414 say incidentally that *it is deebtfal whether the or~ 
dinory jurors would understand the meaning of the term prize 
facie," but nevertheless the court held as foliews (ap. 26%, 
263) 
“Under the outherity te declare what sheuld sonsti- 
tute a L suse of negligenee, the alty ef Agekforda, im 
the exereice o e police power, provided that drivere in 
starting te turm from a ttiondstill should give a signal by ine 
dicating with the whip or hand the direction im whieh the turn 
war to made, sad the failure te somply with that requires 
mont would in Law be prime fecis evidence of mogligense, and 
the inutruction was right im saying sa. Hut thet wus net the 
only lew to be considered,” 


The instruction in the cuse of Johnson +. Pendercoant, 
which, es ve have stated, was « pereuptery inatruction, as be 


te be erroneous, not beesuse “of sttemeting te taki the ordinary 
Jurer what cometitates @ prima fnele ease,“ ae counsel fer the 

defendant assert, bui beenuse the inetroetion Beld the Jury that 
| eertain proof, if established, would make » pring fauie ease fer 
the sleimtiff and antitie the plaintiff te resever, and ignered 
evidesea for the defendact, particularly ewidenee as to the rate 
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of speed ot whioh the plaintiff wae rumaing, which, the oowrt 

enid (p. 264) dy the statute rae grims fnehs evidenas of the 
plaintiff's negiigense, Counsel for the defondent have alse 

sited other Tliinels cases on which they rely te support their 
gentention that the Imetructian in the eaee st bar in erroncons, 
namely, the cases of Barnag v. Denvilie St. By. Go., sures 
Hucliex Pros. Art 2 Mfg, Op. v. Pulion Street Whe ion) 

Go-, 29) Kid. App. G88; Field v. Evengh, & Thi. App. 74; Union 
Traction Co. v. Leopard, 126 111, app, 180; Fiver v. Green, 716 
Til, App. 880, All of these eaugee are saterieliy different from 
the case at bar. In the seses of Barnes v. Danvidle Street Sy. “ae, 
Surra, sed Piper v. Green, supra, the court held im substance that 
4% was error to fartruct the Jury ihat proci that the mare hapoening 





ef ap acuident to a patsengey raised a preewastion of aegiigenee. 
In the cases of 






Sg. ¥. Leonard, euera, iistractiens were held te be erroneous, ehich, 
im substance, told the Jury that if the pleintiff made out = prima 
facie care, the burden wan on the defendant te prove by o prevandere 
gnee of the evidence that the defendant was net negligent. 

Counsel fer the defendant further eontend that the 
fellering imeatruction given on betel! of the plaintiff is erreneonst 


"the court inatructs the fury that if you find fer the plain+ 
tiff you will be required te determine the amount of her damngqes. 
In determining the nmouwst of damages the plaimtisf is entitled to 
reoover in a ones, if any, the A ged have # right te, od they 
-eagews: _ -_ consideration s facte sad sirewsstences 

ae sueren Wy the evidence before them; the mature ond extant ef 
tiff's physical injuries resulting from the sleetric shock 

question, if any, if you believe frem the areopenderance of the 
evidence there wae an ecleetric sheck so far ae the sume are shew 
by the evidence; her auffering in tbody and mind, if any, Feeulte- 
ing from susth wienk injurics, end sueh future auffer an’ 
leas of health, if any, az the jury may believe, from the evl- 
dance kel ore thea in thie esse, she has sustained er will suetein 
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by reagon of sueh anjurhesy her lees of time and imebility te 
work, if any, on account ef eueh Injuries; and way find for her 
auch um ae in the jJudgmont of the jury, under the evidence and 
instructions ef the court in this case, will be a fair ooupene 
sation for the injuries me hae sustained oY will awatein, if 
eny, 80 for as cuch dawagee and injuries, if any, see olalned 
and alleged in the declaration, * 





Gownsel for the defendant arge four ebieetions ta the 
instruction. ‘The first objection is thet in telling the Jury thet 
they were “required to determine” the wmount of the olaintaff's 
dacages, the instristion “made it mandatory ween" the Jury “that 
they 4o se, md wae in affect to 1411 than thet the slaintiff pad 
euffered dassgen.” We kardiy think that seuneel for the defend 
ant ore serious in their contention. The fury coulé net poasibly 
have se sonstrued the inetreetion when they reat the eatire ine 
atrnetion, Immediately following the dlause refarred ta by 
eounsel for the defendant is the follewing clauce; "In detoraine 
ing the wmount of damager the platatiff ie entitled te reecever tx 
the onse, if any.” Amd threugheut the entire inatrsction the 
qualifying phrase “if ony" is used im connection «ith dawagee, 

The second ehjeetion te the inetruction ia that the 
jury were told that they “have a right to wid they should take inte 
eomsideration ail of the facts and elrewistanees as preven by the 
evidesce batore themy" that this language is bread enoweh to serwkt 
the jury to consider foets snd sirepnatances that “have ae rola. 
vaney tu the question of damages,” amd that the instruction is er 
Foneous and prejudicial. Ye think thai the objection is without 
merit, Sounsel for the defendant inadvertently overlesk the 
fact that the clause complained of f2 sevarsted only by a sami- 
eclen from the slauses whieh enumerate specifically the iteme that 
the jury may consider in deterutming the 4amagee; for thie reares 
the instruction ie not fairly suseentible of the interpretation 
given te it by counsel fer the defendant. Goursel for the djefend- 


ont elite the ease of Garey v. Marquette Ceol Mining Gg., 260 li. 
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820, in support of their contention, The ease of Carney v. Barauette 
Soak Binning co. does not cuntain the position of eounnel for the de« 
fondant, but ie contrary to their contention. Im that eane there 





were two inetructiona referred te by the court ae mumbere 6 ond 3. 
The instructions were nat wet out by the court, but the court 
Stated that beth invtructione related te damages. In pesaing on 
the instructions the court anid feo, 296, 977): 


‘“Strietly epeaking, the {nstructions show’ have 
Lisited the J to a consideration of the evidence as ta the 
» ahd not have autherive’ thea to concider sll of the 
feete end circurstances of the case. Inatructions of this 
gharacter have been condemmed by thie sourt. *** Eyt in the 
ease at hear we de net ace hew the inatructione commilaianed ef 
eowld have led the Jury to consider any lurreper fact ar cir 
gunetames in the record in connection vith the emeunt ef Anw 
a. In oActition te the general language referred to, in 
otion Ko. @ afvised the jury what they aight voneider in 
Getermining the emeyght of damages. Ag imtelli¢rent men the 
jurera would understand the general Langusge, ‘all the facta 
and civeuwseioncer in evideres,’ te refer te ali the facta und 
cirevaetarees in evidence in connection with the part lovlar 
Gilemunte of dsmages enumerated ia the imetrustion. If is sigs 
gaid that inetrustion Bo, 8 autherised the jury te asses the 
dasages regercleaes of ali sgenciderntion of tha evidence, If 
thie be true it ie a cerieus objection. Of wourne, an lnsatruce 
tion that would authorize the Jury te found ites verdict upon 
apything ether then the evidense would be erreneous, Dut ine 
atruction Se. & is met open to thie okiestiom, 14 oy eg 
Liaite the fury to the foete on4 clvreametences in evidence 
seseseing the damages, lM our opinien the want of strict #e- 
eurasey in the larjunce of thene instreumtiens eeulad not heave 
wighed the jury to the prefudice af plaintiff in arror,* 


The third obsectian to the imetrustion is thet it 
persitted the jury te coneider the anestion whether the platntiff 
Would sustain “future suffering and loss ef health;* and thet there 
is no evidence om which the fury could base ouch « finding, 

It will be observed that the clause in quastien is 
qualified by the werds “if any." 

Moreover, we think that there ia evidence en which the 
jury might have baved such a finding, The evidence shows that at 
the time ef the trial the plaintiff had mot recovered the nereak 
use of her right arm, The plaintiff testified that wer she raised 
her right erm from a quarter to « half us are it pained her; thrt 
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she could net wank clothes; evuld not iren; that whe used her 
Left band in doing whatever heurehol’ work she wae able to do, 
Drs Adame teetified that at the time he examined 
the pinintiff, nazely, about the time of the trial, the right 
orm showed ome+quarter gf an inch of etrephy; wid that the 
mervee of the right arm did net fuaction asraally. in the 





Til. 1%, 173, 1 wae Held thet «here the evidener ehows that at 
the time of the trial the plaintiff has not reeoverad from the 
injuries complained of, 14 negesourily foliews that there would 
be future dasnges te some extant; that the question how Long 
future euffering wight sentinue te «x quvation that must nesesma- 
rily be left to the fury ta determine from the evidence, 

! Cewmnsel for the defendant further maintain thet 
the Jury ecul’ net comsider the question of future euffering 
becauae “there io neo aliegation in the declaration thet the 
Plaintiff wae permanently ingured or that she would setter 
frem her injuries in the future,” Gueh silisgationa are net 
necessary, The decloretion oliaged that the elaintirf ona 
*shecked, bruised, laned, maimed and injured internally and 
entertially and Ker right are and skowlder dislesated and by 
Feasom theree?l she heeame aud wae rendered wick, sore, dissased, 
woarred ond diserdered in tedy ené4 mind, a4 ae « direet reewkt 
thereof suffered « wmisourrlage aid vas uwieble te attend te her 
ordinary affalre as a housewite,* These silegations are seuffi- 
ecient to awtherize an slicowenge of dawages by the jury for prer- 
peetive suffering. SZaghe Packet fo. v. efriga, 94 111. 898, 603; 


Beat Chisare St. Ms BH. Co. ve MoCellua, 169 Til,, M46, 245. 
The fourth abiection te the Instruction ie that it wae 


erronecus ond prejudicial besauee it permitted the jury te censider 
the question whether daxages should be allewed for the plaintifr's 


ria 


“tah it talbr es 9 Lo ae oven ‘velolont 


eel ae 
° 8 oi ve eat ty at hai a seman reat 





“Less of time and inability te work,” 

Sounsel Tor the defoandant argue that the inetruction 
is erroneous in this respect om two independent grounds: Firat, 
that the plaintiff was a married womem living with her husband and 
that there is no evidence that she was engaged in ony business or 
ocoupation far herself; that im sush « case she cennet reeaver fer 
the alleged value ef time lost or inability te werk. In support 
ef thia poeition eeuneel for the defenfiant elite 8 Awerican and 
English Eneyelopedia of Law, g. O81. Becond, "that there ie ne 
evidenee upon vhich to base the Inetruetion as te the value of 
her less of time snd insbility to work even if she wore antiilLed 
to recover for same,* in support ef thin contention counsel 
fer the defeniunt cite 6 am, & dng. Wney. of Law, p. G51, to the 
effect that “the general mile seams te be thai in order to warrant | 
& recovery for time lost, there must be some evidenge Irom whieh 
ite value may, at ienst, be inierrea,* “ 

it may be granted tor the suke of e®¥gument tuat beth i 
eontentions ef couneel for the defiméant are correct, wid that the 
court erred in giving the part of the instruction ebjected to. The 
question then presented is whether the errer is a reverwitie orrer. 
Unless we cam gay that the orrer is prejudicial te the defendant, 
the futrment showkd net de reverses ant the aanes vemendad fer a 
new triel, sith the consequent delay and oxpenee. in owe opinion 
the error was net rrejudicial to the deferdoant. The verdict is 
wot exeescive and it is highly ieprebable that the verdi¢t Ine 
eludes em allewanes for the slaimtiff's less ef time amd imebility 
to werk. ‘Thors is ne evidence whatever in regard te thet elenent 
of domage; end it is falr te aswume that the jury made me aliowsnees 
for such am item in estinating the damages. if they did, then we 
must indulge the woressonatie presweption that the jury arbitrarily 
selected an asount without any evidence to guide them; furthermore, 
that they 4id4 that in disregard of the instruction, ebjeeted to, 
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when read ae a whele, ond aleo in dieregard of om inetruction 
Felating to damages given om behalf ef the defendant. The ine 
struction objected to, in a clawse preeeding that part of the 
dustruction which apeelfiosliy enumerates the items of damages 
that the jury may censider, limited,the fury iu their voneidern- 
tion of the question of dawages te the facta wid cireumetanees 
proved by the evidence. Vurthersere, the clause “Less of tine 
ong inabliity to werk* ia oxpresely qualified by the worde *if 
any.” Again, in om inestruetion on bebalf ef the defendant the 
jury were told that wilese the plaintiff proved by o prepander« 
ance or greater weight of the evidaneon that each one of the 
"slaimed injuries ond disabilities really exiets or has «exieted, 
ond alse resulted from the accident im question,” then the 
PlaintifY could net recover for euch alleged injury or ‘igability, 
and the Jury would habe ne right te include any samowst in their 
verdict fer any such slleged injury or disabliity, even though 
they gheuld find the defendant guilty, tm view of ali ef these 
éirectiona to the Jury which we have pointed out, particulariy 
the qualifying worde “if any," te which we give éecided emphasic, 
we feel confident that the jury 414 net inelude any aliewanee in 
their verdict to cover the item of damage fer the vlaintiff's 
Lose ef time and inability te verk, This conclusiqn de reacon+ 
able and prebablse, The contrary comelusion ie woreasenable and 
conjectural. Our decision sheuld be baned on probabilities, not 
on conjectures, There are authorities whieh tend te suppert cur 
o- v. Button, 93 


views. In the ease of Illineis Central B. 8. é 
Tll. 37, the court held that an instruction was erroneous which 





directed the jury, im estimating damages, te consider any mentsl 
suffering the plaintiff may heve undergone, but that the error 
Was not a reversible one. The court said (p. 400): It appears 
there hed been a previous trial ef thie exuse, in which the 
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plaintiff resovered four hundred and fifty doliars damages. Mew 
much this inetruction may have contributed te swell the verdict, 
wader the same facts, te more than eleven hundred doliara, if it 
contributed in any degree to that result, oan not be known, but 
in leoking into the evidence, it 4s very apparent the plaintifr 
was a great sufferer by the act of appellants, in bie bedy and 
business, ond the ssount found by the jury is no wore than just 
gonpengation therefer, if they really reach the moagure te which 
he wae entitied,* 

Im the onse of 6, & 3. De iy He Co. ve. Haine, 203 
Ll. 417, an instruction on damages wae objected to on the aground 
that it autheriaed the Jury to canrider not only the age af the 
deceased, an¢ his earnings, but ali the other evidenee in the 
ease, which might include other than pecuniary danageoa, in dao 
ciding adversely te the ebhjection the court emia (p. 422): 
"There wan no evidence except such as waa Legitimate en the 
subject of peeuniary injury.«** 

in the enwe of 2, G. Ce & St, be By, So. v. &*Dennedy, 
218 11k. App. 335, in considering m inetruetion relating te dane 
ages, the court said (pp. 33%, 353, 359); "It Le urged that the 
eourt erred in giving an instruction that if the Jury should find 
the issues for the plaintiffs, damages ahevld be asmeased with ref. 
erence te ‘proper peeuntary compensation for damages te her sure 
viving husband ond next ef kin,* The contention ie that os the 
declaration doca not aver, nor the evidence tend to prove, that 
there were ‘next of kin,’ the action having been brought for the 
venefit of the surviving husband and there being ne shildren, it 
was material error to lastruct thet compenaation could be ararded 
for damages to the ‘surviving husband aad next ef kin.'* * * The 
alieged error did not in any way relate te the question ef lishllity 
but only to the damages, As to this the jury were fully and cleariy 
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inetructed at the instaces of appelient; ond the tnetrugtion come 
plained of Limite the finding te what the fury ‘believe from tha 
eviéence to be proper veeuniary compenention for demagen te her 
eurviving husband and next of kin cevasioned by her denth,' There 
being mo evidence of any damage excent to the hucbend, the jury 
sould wearcely have been misled, empecially in wiew of the exe 
plicit dirvetions on that wubfeet of the other inetructions shove 
referred to. 

Im the oswe of Chandler v. Tlijneis Coutrel bh. 8, On 
271 Dhl. App. 240, om instruction relating to dwwages was alleged 
te be erroneous because 14 allowed the fury ie coneider mental 
euffering as en element of demege. Although the court held that 
there could be no recovery fer mental sulfering umaccqmpanied by 
physical injury, the eourt emdd (yp. 260): °** thhe inetrection 
guerde that point by saying, bis wuffering im bedy er mind, Af any, 
Femating Trem such phyelesl infuries ** and such future oul fering 
ee 4f spy ce the fury mey believe frem the evidence by reac6on ef 
eneh infweter.” 

Commeel for the defendant aneign five spectfic oresue 
dicial errora on the rulings ef the eeyrt on the onwetion ef evi« 
fence. Twe of the saliecged errere are besed on the refuel ef the 
court to allow the vitnegs, Dame, (1) te state through whet mene 
confueters of electricity the current would have to gaee in arter 
to get ints the handlebar on the cabinet; and te sllew him (2) te 
state whether there was any ecmnection betwea: the direat current 
oné the tenk undernesth the acat. fhe tve sbjeetions in curetion 
are obviated by the fact that the mattera referred te were fully 
eovered in other parte of the testimony ef Baus. He teeth fied that 
the nearest eleetrical apparatus carrying easy currest to the handle 
bar wae 3/4 of an inch away, spd that in the apace of the as af on 
ineh there wae inevlating material, such a9 asbestos, boards, ary 


4 wwe tn i wt hesminaton aia to Yaa has rer 





weed, rubber and braiding. Ne aleo testified that the tenk was 
mot connected with any electrical apparstus. 

A further objection in regard to the ruliags of the 
court on the evidence is thet on erens-oxumination ef the witness 
Daus the court permitted him te state thet upon opening the hood 
of an antomebdile in the sight, sparks might be seen Leading from a 
wire to the point of contact of the autemebile, We de net think 
thie ruling of the court constitutes reversiWie error. Onum otatead 
that the eandition deceribed ens due to the fact that the whree on 
automobiles are insufficiently inewlated fer the voltage aurried. 
Daus, however, stcted repeatedly in his teetimeny that the ineula~ 
tien ef the cleetria current of the defendant was thoren@ily and 
properly done, Furthermore, all of the questions relating te the 
¢leetric current, the inmulation and the eperation ef the electric 
eppliiences of the defendant were minutely explained te the witnesses 
fer the éefendant, 

Amother objection te the ruling of the eourt on the 
evidence is that on orces-examination the witness Broxka «ne pore 
mitted to state that if the hendleber of the cabinet ama in ontin 
taet direotly with the bare cable in the cabinet, a person whe teck 
hela or the handlebar would get « shock. On reedirect sxumimet ion 
Broaka testified that he exanined the gable ond that there was no 
break of amy kind in the inevieter around the gable. Gbriowsly 
there is me reversible error in the ruling objected to. 

the two resaining ebfeetions in regard te the ruling 
of the court on the evidence relate te the bypothetiasl questions 
put to Dr. Strauch and Or. Adame, Ye have previously espreseed 
the epinien that me revernibie error was eomaittied by the court in 
this respect. 

Gewmeel for the 4efendant further aswign specifically 
five reversible errors on the alleged misconduct of counesl for the 
plaintiff during the trial. Ye have exwcined each of the objeo- 
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tiene and we are of the opinion that none of them constitutes re- 
versible earrer. 

The first ebjection ie in regard to renarke made by 
counsel fer the plaintiff in connection with the part of the tea- 
timeny of the witness Laverty, relating to the manmer in whieh the 
Plaintiff opened her handbag to get out @ card, laverty onia 
she “attempted te get the card out of the bag,“ and counsel for 
the complainant suggested that the witness be aliewed te shew how 
the plaintlif attempted te do it. To this suggestion the trial 
attorney for the defendant objeated. Counsel for the plaintiff 
said, “Yell, yeu don't want the facts then,” The trial atterney 
for the defendant replied, “Sow, I shjoaet to that. That ia Just 
exactly what i do want, the faete, but I don't want you to tell 
him what the faets are.” Yo think that the sabewe efatement of 
facts which we have made in regard to the remarks of counsel fer 
the plaintiff chewa, vrithout any diseuscion, that the ebjection 
of counsel for the defeminnt dows not constitute reversible error. 

The seoond cbjeation in regard te the alleged mt aban 
duct of cownsel for the plaintiff relates te queationsa whick were 
put to Dr. Hall by counnel for the gieintiff on crens-examination. 
Dr, Bell was auked these questicne: "Kew long since you ever went 
te the heme on a visit, dector?® The docter ssowersd, “About tve 
hours.” The doctor was then asked, “Was that in connection with 
ene of the companies that you represent?” The doctor anawered, 
io, sir.® The doetor wae further seked, “How many companies are 
you the deeter for?" The trial attomey for the defendant then obeq 
jected to the “sonduct and ettitude of the cowie) for the plain- 
tiff," and the court sustained the objection, We see nothing in 
the ineident that would Justify ua in reversing the Judgment. 

The third ebjection in regard te the alleged mi sad 
of gownes] for the plaintiff relates te queetians put by coun” 
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the plaintiff te the witness Daye on croan-examination, in respect 
to the inspection of the car, and aloo te rowarke of cowisel for 
the plaintiff in regard to the imepection of the oars On eroste 
exatination of the witness Daus by sowieel fer the plaintiff, ia 
anewer to a question whether the City ef Chicago prehibited the 
uce of conduite inside of tre enbicrst, Baus volunteered the state- 
ment that “they have 6. &.'d thie installation." Geunvel fer the 
Plaintiff asked Daus this question; “Isn't 1t a matter of Saat thet 
the elevated railroads of Chieage have always resisted the attempte 
of the Zleetrical Department te imepect the equipmeant?*® No anewer 
was wade te the qavstiun. am ebjastion of the trial attorney for 
the defendant to the question was suttained by the court. Ye de 
not think that prejudicial error can be predigated on the quention. 

Counsel fer the plaintiff continuing the ¢roane 
@xasination of Days, seked the following question: “Hew, ian't it 
a fact thet a ease is peniimg im esurt at the present time in which 
one of the expleyes of the Blevated raUways of Ohicam refuned to 
gersit the inepsction and he was arrested under the ordinanas?* Re 
anewer was made to the question. Am objection te the question was 
made by the trial attorney for the 4efeniast, The court sustained 
the objection and directed the jury to dieregar’ the question, In 
this «tate ef the record, we do not think that the cuestien seked 
by counsel for the plaintiff constitutes reversible orror, 

The Tourth objection in regard to the alleged miscon- 
duct of counsel for the plaintiff is based on reuarks mode by counsel 
for the plaintiff te the «ffcet that be had been refused permission 
by the defendant to inepeet the car, The remarke were made during a 
somerbat lengthy altercation betvreen the trial attorney fer the de» 
fendant snd cowmee, for the plaintiff’, which grew out of a request 
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made to the court by the trial attorney for the defendent that 
the jury be permitted to see the car. We have read the inter- 
change of remarks between counnel for the plaintiff and the trial 
attorney for the defendant, which sore set out at length in the 
abstract, and we are of the opinion that in the elrowetances the 
remarks of counsel for the plaintiff were net prejudicial te the 
defendant, 

Geunsel far the Asfendunt further eontesd as «a fifth 
ebjection to the alleged misconduct ef aounsel fer the plaintiff 
that by reason of the remarks ef ecuncel for the plaintiff in 
regard to his having been refused peraiasion by the defendant te 
inspect the ear, the trial attorney for the defendant “wan foreed® 
to call the witness Tene “te somtradict the etatemente and ine 
sinuations* of counsel for the plaintiff; and that the court 
erred in not permitting True to testify in thie respect. We 
think that the objection is without merit. Gounesl for the 
plaintiff had previcusly beem calied as a witness on behalf of 
the defendant for the purpose, ae atated by the trial atterney 
for the defendant, “ef asking him whe he had asked for an ines ace 
tien* of the ear; aid counsel for the plaintiff bed been quese 
tioned by the trial attorney for the defendont im regard te core 
Tespondence between cowieel for the plisintiff end conversations 
between sowmsel for the plaintivf and True in conmestion with the 
Plaintiff's strtesent that he had been refused permission by the 
defendant to inepeet the ear, The trisl attorney for the defends 
ant offered te prove by True that eouneel for the plaintiff had 
mever asked the defendant for permiasion te inspeet the cars It 
is obvious that the trial attorney fer the defendant eoul4d not 
impeach the testimony of esumael fer the plaintiff, who was the 
defendant's own witmese; and as any remarks er statements that 
counsel for the plaintiff may have made while net on the stand as 


& witness cannot be considered as evidence, it is equally ebvians 
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that it was not proper to attempt te contradict them, The renedy 
ef the trial attorney for the defendant in regard te any such ree 
marks was to wove the court to otrike the rewerks from the record 
and to instruct the Jury te disregard thea, 

Counsel for the defendant further aecien as grounds 
for reversal six epecifie errors relat ing to alleged iaproper ree 
marks of counecl fer the plaintiff in the course of his arpment. 
The firet remarks objected to relate to the statement ef counsel, 
for plaintiff that “there sre cages ef euch a character” thet the 
burden of proof will shift. The trial attorney fer the defendant 
objected te this statement, and the court sustained the objection. 

The seeond objection ie that after an interruption of 
the argument of counsel for the plaintiff by « conference of the 
eourt and counsel im chambers, counsel fer the plaintiff resumed 
his argument and atateda as follows: "Bow, gentlemen, after we ~~ 
have haf a Little argument and a seheok of inetruction cut of 
your presence - you are tot interested im that at sli, but L want 
to go on with my argument. Gentienen, in my opinion the law is 
that when a person entrustes himseif er herself to « efmwn carrier 
euch as our street cara or our elevated rowls, or anything of that 
kind, and when during the course of that journey anything wnusuad 
happens, that in itself establishes « case of negligence snd the 
defendant must rebut that oresweption that arises, that it has 
been negligent, by showing that, by the exerciae of the Btmost 
degree of care and diligenoe, it could net have prevented the 
happening of that umususl eceurrence, * 

The third obfeetion te the argument ef ceungel for 
the plaintiff is that eouncel for the plaintiff told the jury ef 
an instance he read in a newapwer vhere a young man where shoes 
were wet went down inte the basement of a store, took held of 
an cleetfic light, the socket of whieh was defective, and received 
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The fourth objection to the arguwent of sounesl for the 
Plaintiz?® is that counsel for the plaintiff made the follewlng 
statement: “Gentlene, if it was not for the fact thet her hand 
became released from that bar, 1 am absolutely of the opinion 
that kre. Eawaanne would have been killed right then sad there.* 

The firth objection to the argument of counsel for 
the plaintiff ic that counsel for the plaintiff stated as follews: 
“He put me on the stand, and when I stated that I asked for an 
oxemination of that car, that ie an absolute adwiasion on the 
part of this defendant that i did se, amd that I did net get 
meh examination, And when I stated, gentlemen of the jury, 
that I permitted him to interrogate Dr.Strauch and arranged for 
it, that ie the absolute truth im thie case. HKov, whe is there? 
The absolute truth is that they would not let me see that car; 
and 1 sent them up there te talk to De. Strauch, te our deeter; 
that is the ebsolute truth in this ease,” 

The sixth objection ta the argument of counsel fer 
the plaintiff ie that counsel for the plaintiff made the following 
stat enent; “Gentlemen, electricity is a mysterious thing. ‘They 
talk of noneconductors, stc,, but I don't think there is any 
such thing any more. Gentlemen, we sit down in eur Living rooms 
and zither put semething on our «sre er listen in « horn to Hew 
York telking and the erly connection between Hew York amd our 
living Toom is the air.” 

We Ao not think that any of the abeve six objections 
to the argument of cownee] for the olaintiff constitutes reverei« 
ble errer. 

Yor thei reasens ctated the Judgment of the tywperilor 
court is affirmed, 

TUDONENT AFFIRBEN, 


HeGuroly, ”. J., eoncura, 
Matchett, J., dissents. 
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thie ie am action in trover brought Wy the fend Sead 
O42 Company, the pleintift, for the slieged wrongiwl conver~ 
sion by the defendant, the Chiauge, Balwoukes & O49 Pouk Nadi« 
wy Sonpony, of eertein geade ant chattele an tw Lent of the 
defontunt, vaieh goods and chettels under the lowe of Ninmeveta 
were poreonal preperty. The ease was triod before a jury and 
the Jury returned a vord$et of $2982.02 in faver af the aefente’|” 
mete 86 Prom the judgment on the Verdict the dufemdomt pregred 
tals wppeede 

the material facts sre mbetuntiodiy «a foliawass 
The plaintiff entered intw « comtrect om July 6, 1915, with 
Abbort Bittner, for the purpose of scilimg ite o41 preduets ut 
Winona, Minnesetn,  ABewi tie acme thm that the contveact woe 
entered inte betwoom the plaintiff end Bitwer, We pleiatitr 
Rensed fram the defendent certain lend of the dufondant wi teated 
aheng the redlveat tracks ef the iefendomt, iv @rier ts ercet 
om ob, stetion on the lend. After the completion of the stetion, 
Rittmer tock posuveasion of tw st«tien oo agent fer the plaintiff; 
shipments of of) were made by the plaintiff ant Biti@er condusted 
the o41 busiuese of the plaintiff. About 1914 or 1927 the 
pleintif! ceaved to make chigeente of of] to Bittner, ond Di tumer 
bogam to conduct the basimees im bie gum anne. im 1026 the pladne 
“MET Began « out for on ceoounting ogeinet Mittmer. The come 
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tract, however, between the plaintiff and Bittner was not ternte 
Rated. On the contrary ¥, HK, Jones, the president of the plaine 
tiff, teetifiedr that Bittner wae still the agent of the plains 
tiff and that the personal property at the of] atation was tha 
property of the piatntiff. On Marek 1, 1990, the defencant made 
& new lease to the plaintiff eimilar to the firet Lease, exeept 
that less lend was included ia the wegond Leaver The pisintirr 
paid the rent for a year in advance, The Loage provided that the 
plaintiff shevld continuously operate and keep open the oi] sine 
tien; and further provided that any vielation of er failure to 
comply with ony of the conditions of the Lease showld terminate 
the lense without any notice er set on the part of the dufeadant. 
After the execution of the secend lease the relation vetwown 
Bittner ant the plaintiff sontinued as before, On Jmimary 1, 
1621, before the second lease had expired, wid without actlee to 
the plaintiff, the defendant made a lease of the ume Land te 
Bittner, This lease, an’ alee the leases to the pimiwtiilf, in» 
@luded the land only. It d4f4 met inelude any of the serascnal 
property on the lend and 444 net montion or vrefor te the oertenal 
property, The conversion) ebieh the vinintiff eomplaine of ia 
alleged te have bean made by the defendant by reasen of the ioase 
of the land by the defendant to Bittner, 

The contention of the plaintiffs, ae wtated by counsel 
for the plaintiff, ie as follews: “There having been ne greund 
for cangellation of plaintifi's lease and ne actual termination 
therecf, whether justifiable or not, aid piaintiff never having 
sold the property, the execution of the lease from defendant te 
Bittner containing no reservation of plaintiff's preparty und the 
provinien therein requiring and permitting Bitiner to exercise 
dozinion over plaintiff's property, smounted te » conversion oft 
plaintiff's property by defendant, ae well ss by Bittner, whieh 
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gave plaintiff the right te maintain trover without any previeus 
demand,“ 

The atiewer of tha defendant to the contention of the 
Plaintiff, as ateted by counsel for the defendant, ix as follows: 
Defendant contends that if 4t 414 in ony manner violate plaintiff's 
rights, such vielation 414 mot constitute a conversion, but was at 
meet a breach of contract for which an entirely different right of 
action lies, snd where the measure of ¢anages is radically differ. 
emt thar in case ef a conversion," 

We agree with the esontention of couse] fer the da« 
fendent, Other independent greunde fer reversal are urged by 
eountel for the defendant, but since we are of the opinien thet 
on the fasts there can be no recovery by the pleintiff in an aetion 
fer conversion, it will be wineesssary for us to sonelder the ether 
contentions of cowiwel for the defendant, 

A gomveralion at law ie gomerally defined ase follews: 
“an wneuthorized aseumption and exerelee of the right of owners 
ship ever goods er parcenal chetteis belonging to anether, te the 
alteration of their eondition, or the exelusion of the owner's 
Tights.” Beuvier's Luw Dletionary. 

In the case of Steck Yard Go. v. Mallory, Son 2 
Seenerean Se-, 187 Tik., 544, a conversion fer whieh on aetion of 
trever will lie is thua 4eseribed (». 863): “A conversion fe any 
wianthori sed net, whi ch deprives a& wan of hie property permanentiy 
or for an indefinite tine, on¢, whem such « conversion has taken 
Plaee, s fomend if net necessary, A wrongtul seeuwsption of the 
ownership of preperty may be « conversion in itself and render a 
denend and refusal unnecessary.” 

Counsel fer the plaintiff contend that the lease did 
net “merely grant the land without any interference with plain- 
tiff's buildings and property thereon, but contained provisions 
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requiring and purporting to authorize Litter te interfere with, 
disturh and take possession a9 leasee of such bulldings and other 
property.” Geuseel fer the plaintiff atate that the terme of the 
Lease which ao provide “are found im slause 2 requiring Bittner te 
wee the prenmices as a site for a warehouse, chet, o12 tanks, pipe 
line, and wileading apparatus, which of course wdul? seesenitate 
the use by Bittner of plaintiff's property or the tearing down 

of the same.” 

We think that the comelusion of counsel fer the 
plaintiff is obviously errensous, The provision referrod ta dees 
‘Bet authorize the use by Bittner of the plaintiff's oreperty that 
Was on the land rhen the dafentant made the lease te Bittner, The 
fast that it may have been necessary for Bittner to wae the pliaine 
tiff's property or alailar property in order to eompliy with the 
terse of the leaase, did net require Bittner to make use of the 
Plaintiff's oroperty without the convent of the viaintiff, te far 
ae the terse of the lease are concerned it eae fematerial te the 
defantant vehat property Bittrer might nee. All that the Lense 
required was that the Land skeuld be used by Bittner as am oil 
station in the manner provided by the leama; ond the provisions of 
the lease 4i¢ not authorize Bittner te violate the rights of the 
Plaintiff or the rights of any ane «lee in complying with the pro- 
visions. 

Gounsel for the plaintisf contend that *elayee 3 of 
the lease also reqrired Bittner te sontinueusly operate end keep 
open for business ealdt of1 station, which of course weuld prevent 
Plaintiff from exercising its right to change the management of ite 
property; ond that clause 9 forbide the maintaining of any signe 
on the property exeept those of Bittner, * 

We think that it is evident that neither of these pro- 
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property. nt 25+. Bee bake eee hee oh. ota iT se es 
in support of their position that the defendant was 


guilty of « conversion of the property of the pleimtiff in making 
the lease to Bittner, counsel for the plhaingiff rely om the ease of 
Smyth ot ol. v. Stoddard, 3 111, 424. We are of the opinion that 
thet case is not in peint. There is so material differance between 
the facts in that case and the gase at bar, In the esse of Sway, 
et.al. ¥. Stediard, Smyth ond Chew were owners of « farm which was 
cecupied by a tenant, Stediard, under so written lease. On the farm 
there wan & stone foundation for a barn, Smyth and Ghew in a writ- 
ten agreewent authorized Steddard to put a covering wd stalling on 
the stone foundation ef the barn at Steddard'a expense, and further 
agreed that at the termination ef the lease they wevld either pay 
for the sovering and ataliing or Would aliow Steddard toe reseve the 
eevering and stalling. Gmyth and Chew subsequently sold the farm te 
& Ban named Geyd, snd saeeigned Steddard's lease to Seyd. The sae 
signed lease centained ne reference to Steddard's right either te 
remove the covering aid stalling fron the barm or te be cald fer 
the severing and ataliing; and Sey@ did net knew ef the agresnent. 
Geyd filed «9 bill in equity to restrain Steddard from reseving the 
cevering smd stalling; ond Gtedéard filed a ernge-bill againet 
G@ayth and Ghew. "he court held (9. 436) that Smyth ond chew "having 
#014 the barn with the farm, and time put ft out of their serer to 
perzit the apoellee te reneve the struoture, were properly regarded 
as having received the value of the barn from the gurchaeer of the 
farm and converted the same te their ows use, aid Renee liable te 
pay for the vaiwe of the farm aw it stood, - net its value ae torn 
down for removal. * 

it will be observed that ons fact, which clearly dige 
tinguishes the oase of Sayth et a). v. Stoddord from the case at 
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bar, is that in the former case there was 9 sal¢ net 2 lease, me 
in the cane at bar, The sale in the cawe of Seyth o¢ ab v. Bode 


Aerd ineluded the burn aad consequently Suyth and Chew vere regarded 
ae having converted the value of the bare to their own use, another 
fact which distinguishes the oase of Smyth et al, v. Stoddard from 
the gave ot tar ia that boyd, the purchaser of the farm, did net 
have knowledge of the agremant between Stoddard and Suyth and 
Ghew, in which Steddard was either to be permitted te reweve the 
covering and stelling on thea barn, or to be pald fer the value of 
the covering and etalling. In the case at bar when the land wae 
Laased te Bittner by the dofendant, Sitimer hnew that the pergonel 
preperty ov the Lond was wened by the plaintify. 
| ¥rem a consideration of the evidence we are of the 

opinion that the piaintiif has met aetablished a caume of sation. 

| At the olese of sli the evidense ceunwei Yor the daw 
fendent requested the court to inutruet the fury to find the da» 
ferdant not guilty. The court refused to give the inotruotion. 
Since we are of the opinion that the evidence dees not eatablicsh 
@ @uéuse of action it follows that the gourt erred in rafueiny te | 
give the inztruction. Ye think, therefore, thet the case ehowld 
be reversed with a finding of fects, Kirieh v. orschnar contractiy 
Sou, SS Gide 343, Im that esse the eourt said (p. 367): “In our 
opinion section 126 of the Practies set was intended enly te apsly 
to eneos whore a jury was waived in the triel court by agreement of 
the parties, er where tried by jury the trial court vould have been 
Suetified in dAireeting o verdict because the evidence 414 net tend 
ts setablish a cauee of action but refused to fo 20, In wach a ease 
the Appellate qourt may reverse the juigment with o finding of facte 
and not resend the ense, for it has been held many times that for a 
trial sourt to direct a werdict where the evidenae doen net tend te 
Prove the gause of action alicged is mot a denial ef the right of 
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trial by jury. If the trial court failed to do ity duty, 1% weuld 
ween there gould be mo legal obfection to giving the Aporliate 


aourt the seme perer noaneesed by the trial eourt.” 
REVERSED WITH FEEDING OF Peers, 


KeSurely, Pe Tes ond Satohett, 7., soneur, 
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265 = 20925 VIBOING OF FACTS, 


Ye find that the defendant never at any time was in 
Soeneesion af the property in controversy, and Aevor at any time 
ezercised any right of pousersion over the property; that the 
@efentant leaxeod anly the land to Bittner, and the property in 
controversy wae not mentionad or referred to in the leaseg and 
that the lease 414 not in any way authoriae Bittaer to exercise 
any right of porneveton over the preporty; that the lenge te 
Bittner did net change the choracter of the passession of the 
property nt all; that the property was im the pouvexssion of Bittner 
before the lease to Bittner, and that the property stili renained 
in his possession after the leane to him, ' 
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Vas QUPSRTOR COUNT, 


¥RAMK CONRY, Gre, FAANK 
and HAWTON 5, LARS, 


} 
} 
ALZAAHMSA FAQER, GIGI FaApar COO coOWNTY. 
LOWRY e Utes 
HESTON Be LARINH, 


Appe A Let. 
MA. FOSTESE IJOWMISTON GALEVARNS THR OPINION OF THN COURT. 


This is on action breught ty the plaintiff, Piidred 
Unbohehs, 6613/2 years of age, by her next friend, “tta Unbehahn, 
her mother, te recover dusagee for injuries slleged te have been 
received by Mildred Unbehalm, by reseen of the negligence ef 
Alexander Fader, Susie Fader, frenk Conry, Ure, Frank Comry, Jee 
and Mewten B. Lauren. The osve wow tried befere « jury. Ail of 
the defendents were found not guilty exeept the defendant Newten 
Be Lewren, against vhom the jury returned « verdict in the sum of 
$5,066. Frem the judgment on this verdict Lauren has prose cu bed 
the present nppeale 

The defendant Lowron onke far a reveraai of the jadgaent 
on four independent grounds. Firet, thet Bildro4 tebehahn war a 
mere Licenses, and thet the defendamt woe under no legal oblige tion 
te protect her from any injury except wilful injury. ‘sesend, that 
the Comrys, «0 independent centractors employed by the defendant 
Leuren, are Jinble if amy Miebility «xiste. “hird, thet the ine 
faries did mot reeult from the megligenss ef omy of the agento or 
servants of the defendient, Leuren. Fourth, that the award of 
Gemages is exeeusive. 

The facte are qubstantially os foliowns 
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The defendant, Leuren, won the owner of on uparteent 
building in the City ef Ghicage. At the time of the necident 
the budlding was managed by (Lhert ¥. Harthe os sgemt for the 
defendant Leuven. The building wee purchased by the defendon't, 
Leuron, From 8. Alice Milier. Morthe ani Alexander Fader held 
the title fer the defendant, Leiven, During ok) of the time that 
the defendant, Lauren, owned the wudiding, Marthe and Pader were 
his agents. x, Alice Milicr, the former owwr of the wdlding, 
lensed en sportment to Michse] ©, Hertings. The apertment wos on 
the third fleer of the tailding. The lenac expresely provided 
thet the opartment shenkd net be secouphed in whole or im part by 
any Other person and should not be sublet te any porcom wittiont the 
written conemt ef the leseur. The lesse from B. Adieo Biller te 
Maatings waa soadened te Marthe, whe was holding the tithe te the 
premises for the defendant Leuven. At the time thet Hactings 
leased the oporteent from =. Adijes Biller, the apartment oom not 
only secupgied by Hastings Mimself, bat slee by hie sieter, “tha 
Unvchahn, and her husbend, Samer Unbchakn, their two children, 
Mildred ond Lorradme, snother sister, Agnes Hastings, and tee boarde 
era, Conover snd Souls, The eacupaney of the «parteont contimed 
the some efter the lense wos seaigned te the ¢dvfenmdent Lowron. 
Catherine Kieus, the janitvesa fer tho defendent Leuren, tectified 
thet she knew that 5ttea Unbebabm smi her deughter Vildred were 
occupants of the opertment, ond Marthe, the agent fer the defendant 
Lemren, testified thet he Imew that {tte Unbehelhn coc om gecupant 
ef the sporteent. Furthermore, “tte Unbekahn hed paid rent to 
Fader, ani also te Rewten 8. Louren & Company. Worthe, Facer ond 
Leuren were 211 im the real ectste tusimess, sn? soeupied offices 
im the seme oudte. Prier te end on the doy ef the occident the 
Comrys were repairing the rear perches of the opartmente in the 
wudlding. Befere beginning the work the Cenrys nadled beards across 
the sereom doors which led from the oportnenta to the Fear porches. 
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Oa the afternoon of the dey ef the .ccident Charles Klaus, the 
hucbend of the fanitreas, wont up te the rear porch of ths 
aparteent in qieetion in order te remeve “papere”. He pulled 

eff the boerde thet the Comrge hed nailed en the seveen deor, 

wad did mot modil it beck, Later in the ofterneen (tte Unbehahn, 
the mother of the plointiff, went te a grovery tere with her 
sister Agnes Hastings, and left the plointiff, her sieter ond 
snether child in the apartwent. The children went out on the 
porch. The plaintiff opened the coreen deor and it ewang back, 
The plaintif? then reached fer the soreen door, lewt her bolanes 
end febA te the ground, « distance of shout 26 fect. “he wae 
rendered whoonscious, and woe ramoved te «2 hoapdied wheve the ree 
mained under the curs of a phytician fer ene month. “he wer wie 
conecious ubout & daye., She wae taken heme free the heopétal 
end kept in bod fer top weeku with dee packs on bev Berd. she 
hed «2 freeture of the aluil meer the right ear, there wos blhecde 
ams from thet ear wiich indiexted the: tha fro ctwre extended 
through the Ger; there wus a CorcYreecpiani flaid divchoerge from 
thet eax. Thot fluid commen frome the severing of the preia «od «pineal 
werd, Theres wos a great dead of hood ond seras: beneath the ecalip. 
There wae a fraetuce of both bones of her right arm, “hen she 
left the hewpital the frevture of the skuli wes whl henled, ond 
the venes of the arm had establiahed “sn fedir, good union.” The 
bones of the cer, which had been fractured, hed heeled very well, 
The cardrum, which had beem ruptured, eas not completely nemaai, 
A year <fter the seckdent she wan cxomined by the pinreician wha 
head taken charge of Her at the Hoophitel. He made ne oxemine tion 
of the ear, The atm wan “pretty gecd.” The result ef the Daale 
img of the frecture af the skull was geo~; the bonca sors reetored 
te their nermel condition; there wae « returm to the normal cone 
ition of the arm. At the tine of this cxeminction the mether of 
the plaintiff complained te the physician that the child was stupid 
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end her heering (defective. About 9 monthe ofter the oecidont 
the platint4ff wes exemdined by enether phyedodan, eho found thet 
the bomes in her right arm hed healed; thet there me s slight 
devintion from  otroight lime, net mach; thet the drum membrane 
of the right «or ¢14 net vibeete ac well os the left; thet there 
eon @ tour on the drum membrome of the right oars et thie affeots 
the hearing we iv permanent. The nother of the plaintiff tevtie 
fied that for the firet win months after the occddent the ploine 
tiff woo extremely nervous; thst she hed procticoliy no uee of her 
right erm fer a year; that she wanted to Me dewes greet deal, 
refused to play with thm children, beld her hand te her head, and 
eomplained of pain in bey ead, and thut she dees yet; diet Bee 
sleop is vreken ani thet sho jwapo otd stertee ‘Tho vieintiftt 
testhifiead thst her Acad has lard ewer cimes the accidewt; Gat ahe 
cen hear better with ene car thea ahe can wiih Gie other, tust whe 
hes pain in the morning; “hat mayhe it of11 ict up fer ovous an 
howx ond then come back and contdme for 3 er 4 Kowry; set ane ad 
practiesily he use of her right aw the ‘ivat your after the 
acoddents that ahe de quite walk mow] tunt ae adeopa brokemiyy tadt 
she wokes up in the night omd de seuwed and arivs for her mother; 
that she io in the 6th grade ot seleol; thet she might te prameted 
te the 7th erate en conditions. At the time af the trisi the plieine 
téff was Ll yeces af ages 

Gonaddering firet the mestion whothor ie pleintiff c2z 
& m6re iigensee in the senes thot the dofandemt woo wmdsr ne legal 
eviigation to protect ner agednet dnjeary, unless chiful, w are of 
the opinion tat the determination ef that question depends 
upon the question whether the plaintiff's mother was a hawtul 
eceupant ef the opartuewt er a Licensee. If the mother of the 
plaimtat? woe a lewfak eocupent of the opartment, then the law 
imposed upon the dcfendant the «mie legal auty te protect the 
plaintiff, os was imposed on the defendant te protect the plain- 
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tiff's mother. Sohwandt y. Mobages Aiwwsed 04) fo., 95 LLL. App. 

$65, 370; Niloox ¥. ome, 167 lowe, 502, 506; Rolge y. Tufte, 

216 Nawe. 065, 065, 666; ZA Oye. p. 1119; 36 Corpus Juris p. 229. 

The question whether the pleintisf's mother we a lawlal ocaupant 

ef the apartment depends uyon the isaue of fact whether the defens- 

éut waived the provisions im the lease te Kustings, the brother of 

the plaintiff's mother, prohibiting cither « subletting of tae 

apartment by Hastings, or an cevupaneay of the apartaont by say other 

person than Hastings without the written cougent of the dafendunt, 

if the provisions were waived by the defendsnt, then the mother we 
& lawful ocougant of the apartment «ad not e licemeee, ond sonse~ 

j quently the plaintiff waa alee 4 lawmal oseupant aod not « Li coxmmee, 

The rule is well eetutighed thet previcious of this 
Gharsster may be waived. Nebster vy, Bigholg, 104 Til. 160, 171; 
MaComnell y. General Meofing Mig, Go., 187 111. App. 99, LO. The 
evidence in the gase ot ber oleaxvly show timt the provisions in the 
lease were waived by the defendant. 

We are of the opinion, therefore, that the pleintift in the 
ease st bar wos not & licenses in the sense that the defendant owed 
her mo iegel duty, but toat the woe & lowiful ccenupant of the apart- 
ment ai wae entitled te reassemble protection sqainet injery from 


the defentont. This eae is wustelued by adjudiested eases 
@imilsar to the ease ot 


In the eane of Seid, Yo Maines Reiiding So., R16 fll. Apps 

20, the pleintift ened to recover dam.ges for injarios recuived in, 
am agcident in an elevator in the bulldiug of the defemdemt. The 
plaintif? cocepied o room in « waite of rooms us sublesses of a 
tenant of the defemient. the lease te the tement provided that the 
tenent chould not oiblet any part of the prenises and ghould not 

crane cna cexgunte, Brinenve wae affaren to show that ihe Ae- 
fondant had mmowledge of the plaintiff's oseup: of the room, 
it was contended eounsel Tor defendant ° 2 iLoenses;- 


Succ a tucee 2e-tee catch tak one taaeceere: 
that the defendent owed her no duty other than oct te injure her 
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wentouly or wilfully. The court held (p. 47) thet “At was for 
the fury te ony, unter «21 the ciroumitauness in evidence, 
whether plaintiff wes rightfully coowpying her offfee on? with 
the feplded oosent of the defendent;”® emt thet os the ovidenee 
tended to shew that the pieiatiff war rightfully on the elevater 
ne a patnenger, the ¢efendent wae required te exercise ot leonat 
m high degree of ¢are ond diligence set te injure ber. 

Im the ceve of Yeding ve Renn Muted Life fee 
95 Minn, 270, m child 6-1/2 yerrn of age, the daughter of one of 
the tenants of an cparteent in om epertment tudlding, while on a 
vioit to a child in another cprrtment eee infered om the back 
porch ef that opartuent. The court ssid im reversing the judge 
ment of the trisl court (pp. 282, 283): 

“The theory of the learned trinl esurt in diemiseing 
ood action wee that plaintiff's chald was pgp tigen Po upon 
pod yd oe pe Bod boot a mere Adeenseo; smd, in be — 

migh a vigh om porch ro her 
methor had ei cae cox wrthaes %, She did mot howe that 
seme privil _ ene of the porches ef another tenant, 
‘bat wea ve 4 te tale such prominge at aay OW VAEKe OF 
an she ff vit yg Steg * These were geouphe . & 
tenants fer far tameethe PAPPO HOD. defendont Londlerd, 
et ee received ae otien for their u ay oie iu Mania 
fer which they might be + py Meages if, within euch Find tation 
it wee imtended te rectrict eye 
the tenants ami their children wee Just amd reneonable 
t much restrictions should be S Biathaie made aed wrondt 
heme to much o # # # pi nal ag Ma, ot ps Mong My - agama 
conned d-ring use that wen wade of the Pediding by the 
tenants, the ce relations that aries from such ust, 
the habits of the children, thedr tendency, which comet be 
exaluded hed our inouiry, it soome Py hi @Qleexy thet it would 
be eo question of fact for the jury te determine whether the 
defendant exercised proper care gare in mainteiwing the redling 
im a reasonably safe condition.® 
The came of Balohl vo Gomergm, 126 Minn. 144, eos om 
action fer damsges fer the denth of Jennette Vilfend, whe wes 
turned te death fm a fire in the budlding of the defondent. 
Jeanette ilfond wes « “roomer” che ronted « recom from a tenant, 
Myre. Moore, who in turn rented o fiat ef & rooms from the defend= 


amt. The court anda (p. 246)s 








; 


"It 1s wntended by the devendent that her written 


Aigage with Mrs, Moore prohibited onblets t 
written consent of Rigeniorpanag that me onan bencamt hal 


been obtained te the renting by Jeanette Wlitond ond henoe 
Sah Waa & bromeaueet te Week Gcbindeah week ae & or 
oare. The court instrusted the that, unless the 


of evidenee chewed thet defendant ‘with 
edge of the fsot consented to and sequieseed in this 
gustom smd proot Tstaisaey tak us diac Ge 
adutift had ne atoniing in the 
urge any Staak whatever ipainat defemient for the 
her intestate. The evidanse cbundoan eaatoing 
% om the propewition that Wiew »ilst wae right- 
he building. We do not think defemiont wos on~ 
the inatruction that a, was required to 
that Mies Wiitend bad «© room in the wai with the 
amd gousent of te a if the pracvtiee ond 
euste@a of her a generally to rent out reome was kmown 
eequieseed in defendant, it was o waiver of the 
pee De og oig sublatt tO some partioular gers am, 
im the aheanee of any sisim that the particular 
porcen was for some reason objectionable,” 


i 


The aaee of Vardwall vy. Guweron, LeG Mim. 149, involved 
am action for damges for injuries esused by the some fire se in 
the case of MoColl v. Cumeron, aupye. In the ease of Saxdweld v» 
Sameren, the plaintiff waa a guest of her deughter whe bod rented 
two rooms from = tenant of the defunient. The question che ther 
the plaintiff’ wes rightfully in the wullding m4 wns 2 person te 
whom the defeniant owed « Legol duty wis slise raised im thet ease. 
Phe court eaid (y. 161): “There aun be mo doubt, that, if the 
landlord owes a duty to s tenant in the matter of providing fire 
enesped, the same ie olse owing the sembers of the family, the 
aervente end the quests of the tenout.” 


Gounsel for the defeniant oentends that the injury to 
the plaintiff oesurrel while the dourye were repairing the apart- 
ment; that the Comrys were indeyenient soutrastors, ond that, 
therefore, the defendant was not Lisble for the injury. Grent- 
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dng for the sake of argument thet the Conrye wore independent 
contrncters, we are nevertheless of the opinion that the injury 
to the plaintiff wos net cmised by amy negligence on their pert. 
The proxim&te cause of the injury wae the act of Khoun, the eo 
band of the janitrese, in rewnving the boards nailed seress the 
aereen deer and not nalling the boerde beck. Kleus won not eme 
ployed ty the Conrys, oni wae not in ony way scting for the Conrys 
when be romeved the becrdie from the sorven door, He was doime the 
work for his wife «nd i¢ wae work thet come within the ordinary 
duties of o janiter of « building. 

Counsel fer the defendemt sentends that Kloue wee net in 
the employ of the defendant; thet whatever work he 4id was merely 
te asedet hie wife we was the janitress; that he wee “Legreily o« 
stronger" te the defendant; amd thet the dofemiant we not liable 
fer hie act in removing the boards from the sereen door, 

Qn the qicstion ae to whet wes the relatien between 
Kleus amd the defendant the evidence is conflicting, The meterial 
testimony on behalf of the pleintiff is that SQeus frequently did 
werk that came within the dutden ef « janiter; that Kerthe the agent 
ef the defendent, knew thet Khas did the werk; thot Burthe on sey> 
eral oeccaviones referred te Kleus on the janiter; that Marthe told 
Stte Unbchebn, the pleiniis i's mother, to see Bheus in regord te 
repairs om the radiatera; thot Marthe wleo told Etta Unbehob, the 
Pleintiff's mother, to see Kisme sbeut the heat; that Merthe spoke 
te Klaus ebout the heat in the presenee of Etta Uebehuhm, the 
plaintiff's mother; that Kiowe was the subject of comversations 
detweom Barthe ond Stts Unbehsha, the plaintiff's mether, caring 
the «inter months especially. The substence of the testimony on 
behalf ef the dufendent is thet Klaus only assisted his wife, whe 

wee the janitress; thet Marthe never cutherized Kieus te de any 
ork os Jomiter, and never referred te Kous as the janitor; thet 
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KAcus’ wife did not “haw eny wuthority about omploying help;” 
that "there wae nothing waid about the jomiter werk” te Kieu’ 
wife; thet Marthe never told “tte Unbehebn, the mother of the 
plointiff, te see Kime about repairs on the rediaters, nor te 
eee Kiaus about the heat, nor opoke to Klaus ebout the hoot in 
her presenec, nor hod any conversation with her in which Kiaue 
was referred to an tho janid tor. 

Xt ie apparent thet &t de o queotion of yoravity bee 
tween the witnesses of the plaintiff amd the vitnesses of the 
defendant a te whether Klews was the servant of the dofendant. 
The jury bolieved the testimony of the witnesses for the pleine 
taff ond 4t wou the opecial provines of the jury “te determine 
the truth ef the cose.” the Peowle ve Boughur, 305 Ikl. B7f, 

360, The most importent function which the jury is required te 
perform iv to determine on which aide of the contreveray the rook 
truth lies where the tewtimeny oc to the material foots da divecte 
ly im confiiet and irrevencilable. Gueiney «t oh» t+ The People, 

OF Tll. O76, 275. The rule ie a frmidiar ene that where “there 

is « contraricty of evidense, omd the foots and sireunstensen, ty 
a fair and ressonable intentment, will entherise the verdict, 
motwithetending it may appesr te bo egeimet the strength and weight 
of the testimeny* the verdict will net be sot uside. Braddey 
Eudmer, 105 Thi. 1h, 09; Adisnody Central Boks Co, v. wane, 68 
Thi. 347, 3219, ‘There da eufficient evidences te suctedn o finding 
of the jury thet Khaus wae the servant of the defendant. 

Counee, fer the defendant further contends thet the 
defendent wae met Ifeble becouse be did mot “have sotual or con 
structive motice* of the act of Kieus. Im mipvert of his conten- 
tion counsel fer the dofendent cites the coae of Burk ve Hulett, 
M26 Ili. 545, which was om action ageinet a lendlerd te recover 
ademages for an injury alleged te have been cxmsed by a defeutive 
condition of the landlord's pramises which the lendiord negheoted 
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te repair. Im meh case tha court sodd (pe 650) thot the Lande 
lerd sould omly be lioble for negligenoe if he fadled to roe 
pair the defestive condition after netion of the defect, or 
efter a length of time sufficient te charge him with constructive 
wotiece of the defect, in the case at ber, however, the setion 
agen mot preceed on the theory thet the defendant neglected te 
vepaiy o defect on hie promivese The oction du based on the 
dectrine of master and wervant. The epecific negligence attrioated 
te the dofendont is the slicged negligence of Kinue in romeving the 
beorde from the soreen door wadle repairs were being made, If 
Kleue wae the defendant's servant, thon the ect of Kioews wee in 
Legal effect the oct of the dutentent; ond mo notion of the act of 
Kheus wae neeoseery to the defendant. 

im the gave of Betoli ve Cameron, supe, in considering 
® question cimilar te the ene in controversy, the court gndd 


(pe 147): 

"The dafondent had agoumed the charge ef kee: hae 
alan te vege ll ~. ad » Send ter fer thet Pong My his 
purpeses « cima @ mee 
she maet choulder. * * # a Par Ra defoudomt 
wld not be Linble for wath she hed notice of 


here, ® * # ihe personaly aenaliy @id wot attend to 


ee tates want € it with if he was nege 
ligent in allowing the congootd thon with ae knfaanmbhn waved 
she ie reeponsible.* ’ 


in comeidering the contention of counsel for the defendant 
that the demsges allewd by the fury for the injuries te the plodne 
tiff ave excessive, we do uot think that 44 ie neceseary te diecuse 
the evidence, sinee we have fully tated the evidenes bearing on the 
qmestion of the plaintiff's injuries. Im eur opinion the damoges 
are not exenseive. 

sfter a careful consideration of al) af the «videnec, wt 
think thet the verdict of the jury is net mondfoctly sgedimet the 


weight of the eridense. 
Yor the rencens stated in the epinion, the judgment is 
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Appelias y APVGAL POM MUNICLPAL COURT 
OF CHICAGGH. 


a. h ° 
Appeliont. 


BA. JUSTICS JOMNOTOR WLIVINSPD THY OPINION OF THR COHAT, 


Thie in «=m aetios brought by the plaintiff’, Korvis 4 
Walker, « corperwtion, in the Mumicipol Court of the City of 
Chicage, te revover « balanse of J970, alieged te be due it 
from the defeudent, Williem Kiwshllor, om « contract with the 
éefeniant relating te the mamfscture of “ring banders.* The 
eae6 was tried befere the court, The court found im foyer of 
the piaintif’ in the cum of $970, Fron the Judgment on the 
finding the defendent has prescouted this appeal. 

The grounds on which eounseh fer the defendant 
Principally rely for « reverend of the judgment ore, first, that 
the defendant did net enter inte a contract with the pleimtaff in 
regurd to the momfccture of the "ring binders,” tat thet the 
defendant merely agreed to enewer fer the dobt or defoult ef 
Brik 5. Krag, who hed o sontrert vith the defemiont to momfnctare 
the "ring binders;"” thet the sgroement between the defendant and 
the plaintiff was met in vriting and, therefore, come vithin the 
Btatate of Froude; secom4, that the “ring binders* were defective 
aaa wore not mete aoverding to the sample. ' 

The testimemy om behalf of the plaintiff in regerd to 
the controct differs frow the testimony on behalf of the defendant, 

Gm behalf of the pleintiff Brak L. Ereg testified, in 
subetanes, that in July, 1920, he had « conversotion with the 
Sefendomt relative to the mamfsctwre of the “ring binders; " 
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thet the defendent wanted to imew whe wae gediug to do the bind- 
ing work; thet he, Krug, told the defendent thet Morris & Walker, 
the plaintiff, wee; that the defendant sadd he would like to nee 
the memager of Harrie & Selker; thot « few deys after this cone 
versation with the defendent, nomely, the latter pert of July or 
the firet pert ef suguat, he, Krag, took the momager, John . 
O*irien, of Horris & Walker, te the office of the defendant 
mest the defendent; that there woo @ conversation between 6' Prien, 
the defendant and him, Krag; that O'Brien seld that ae he, Mreg, 
head mo eredit, ond es he, O'Jirien, hed no money, he, O'Brien, seuld 
mot go shead unless he was eure he won soime te get paid for the 
ged; that the defendemt ascured him that he, the defendant, would 
wee that he, G'irden, got paddy thet the defendant sedd he would 
hold out enough money on his, Krag's, acequnt te pay O'Mrien; that 
the defendant avked him, Krag, if that was satisfactory, ond that 
he, Kreg, seid thot it woe satiofactory te himy that G*Srhen doe 
lined te enter inte » contract with Arog until this arrongenent 
with the defendant hed been made; that he, O'Brien, wanted te be 
ware that he would be paid for hie werky that the 4efendemt wanted 
te see a wample ef the cloth that *w" ware “seine te put in,” end 
then there was the question whether "*we® could get eneugh of the 
material for the whele order; that in order te vay ensuch O'Brien 
lad to Asy out about $900 and asked the defendomt fer payment on 
that; that the defendant said he would pay O'Brien $000, or else 
give him a letter guarontecing hic account; that the defendsmt 4d 
net give such « letter; that the defendemt acid thet he would wend 
the letter in a few days; that « few days later G' Brien get a cheek 
from the defendant made out te him, Krag, and thet he, “rag, wont 
over ond enderaed the check; thet O'Brien sefd that the defendont 
hed mot sent the letter; that he, Krag, said thet he woe coimg ever 
to aek the defendont about At; that the defendant said thet he 
woud send the letter im o few doys, that fa, the letter to the 
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effect that the defendomt would held out enough of Ade, Krag’s 
account to pay O'lrieny that he, Brag, received the gellowing 
letter dated sugust 6, 1920, from the defendonts 

"In aecerdunees wi prepesel, I hereby 
give you om erder for Seo ry ving binders, te 
be made coverdine te semple to be eubmitted on 
Maguet 1B. 

"It ia understesd thet you wild deliver these 
bindere at the rate of 195 binders per week, becianing 
the first ef Hovember, 1926, time being the eovenee 
in the order, 

"We will pay you $2.35 per hinder on delivery. 


Yours very truly, 


& ree Clea House 
| “(ohgned} WEba Kiniller.® 

John 2. O'Erien testified on behalf of the plaintiff 
mibutentially that he was the president of the firm ef Herries 
emda Welker; thet hd had convergvstione with Kreg in regard t the 
namfscture of "ring binders;” thet he, O' frien, moie up some 
semples; that « few days later Krag oome beak amc wonted "a price 
on 40° and thet he, O'Brien, cave him a price; thet Krag was not 
sure at the time hew mony he womted, amd that he, ¢'Srivn, gave 
him a price on three thousand an five theusends thet « few dogs 
efter thet Kreg come back and said thet the (ofeniomt wae goime te 
give tim the order; that he, Krag, wae coing t write te the doe 
fendont « written proposal ond vented to mow if thet price was 
good; that he, O'Brien, did not knew Krag at the time ont seked 
him for referenges; that Krag asked him on chat terme he, @' Brien, 
@oulé take At, und thet he, O'Brden, told him thet he sould make 
him, O'Srien, a deposit beginning with emouch to cover the materia 
whieh hea, O'Brien, mad to bay te get the books out ond thet *we* 
(Harris and Walker) could cond 4¢ ever Coed. Later; thet Brag 
come back the following doy ond tela him thet the defendant would 


Aime to see him, O'Brien, with him, Erag; that he, O'Brien, went 


with Krag te the office of the dafendent between July 15 ond July 
26, 1926; thet he, O'Urien, told the defendont “we" (Herris and 
Walker) were in the business and had the equipment ready te help 
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make the binders, tut thet “we* (Horrdc ond Volker) 44d net ose 
fit to extend reddit to Krag; that the only desis *wo* (Borris 

and Walker) could aosept the order would be to howe o dopendt « 
enough te cover the meterviol whieh “we* (Harris ond “elker) wowld 
hove te purchese; thet the dufendent oofd thet he wos willing te 
advenee seme money for the waterdal, bat wee net willing to ade 
vanes enicuch fer the covers, The covers, wecording te {'Srdien's 
testineony, had cort him about 2259 se he had bought eneugh fer 
3,006 binders. O'Brien further testified that the defendant said 
that he would advanoe @800 om aecount; thot bw, O'Erdem, eadd “edd 
Tight 1¢ yeu want to do thet I will go sheed with 4% oma Duy the 
materini;” that he, O'Brden, thought thet was {sir enough ond woe 
willing ta take some chames himself; that the defendant endd "Well, 
why cen't we fix 4t up with Kreg ond let me cover your accomnt sd 
xeop At out of Kragts;* thot he, O'Srden, said, *That is en tise 
fuctery toe mej" ‘that the defendant seid he would held out enough 
money from Krag to protect him, (Brien, for the dehivery of ¢he 
bocke if that wes eastiefoctery te Krag; thet he, OBrien, asked the 
defendent if he would put that dn writing, «nt he sed4 thet he 
would; thet after the defendent wrete the letter dented auguat 6, 
1920, to Krag, he, “Brien, vent to the office of the defencdent, 
and that the defendant gave him a cheek for 9809 payable to Krag; 
thet the defendant said “there io the cheek I promised yous” that 
he, O'Brien, sald “shat about the letter;* that the defendomt ondd, 
"O'Brien, whet do you want? My God, there ia my cheek, Isn't 
that writing omough fer «ny man?*® O'Srien testified that the dee 
fendent Bad promised him telco perseneliy and once in the presenee 
of Krag, to rite the letter and have Krag sign it. ORrien 
teetified further that the defendant di4 net eek his shat be wes 
sharging Kreg fer the work ond that if the defendent had caked him 
he would net have told the defendent. S'Brien testified further 
thet ofter the binders were delivered to the defendent, he, O'Brien, 
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went to wee the dofendont te ook him for » check for the bolences 
that the ¢efendant eaic he exe not going te poy omy Bores thet he 
C*Brion, was present when Krag asked the dofendent for the belanee 
of $800; thet the defendont e«Gd he hed peda enough, he soon’? 
geing te pay ary move. Oo trien further testified that «t the time 
ef this comvreruct4en vith the defendomt, the priee ef the material 
het cone down greet Genl. On oresseoxominntion 6’ Brien wow 
semertiat confused se te whether the date of the comversotion ehith 
the defondent aul Krag wen before ar efter the letter ef saguet 
6, L920, from the cefendont to Krag. GO Yivien’s dewht ebmt the 
Gate wee cup ta the fact that he theecht he had receives the chook 
fer $560 *a few deye® efter the converention with the def'endet 
end Frag, and he war tel¢ bey the Grfial, attorney far the defendant 
thet the chask woe paid on Jeptonber 24, Later 0 Erion wan tHe 
éalleé an a witness end corrected the teotimony thot he het efiven 
On crosserxcmination 4% this recpest. On dfiroot exomineties he 
het testified expressly that the converontion woa between July 15 
and July 20, 1920, and this testimony was corraborated ty Krag’ s 
tec tinony. 

The above tee vitmerres, Krag and O'Prden, sve the only 
witnesses that testified on behalf of the plaintiff im regard te 
the contract. 

Gniy ene witness tectified in regard to the contract on 
behalf of the defendont, and thet woo the defondamt himeslf. He 
tevtstisd, dn awestaner, thet he hind ome conversation that he ree 
oelled with O'Rrieny thet 44 woe in tae early part of Septeaber, 
L9R0p thet at that time O'Trien came inte Ain, the defendant's 


wfTiee, and said thet he had & aomtreat te de the bindery wrk 
teas, 


on the Job «hich Krag had with him, the defendant; thet he had 
inveatigeted Krag ond hed found that Re waa wheliy unrclieble; 
that he, O'Srdien, would not go aheed with tha sentrast unless thor 
Wan some sert of guarsmtes made te assure him thet he would get his 
money; that he, the defendant, said “Under me circumetanses will I 
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querentee you your money. IT em experimenting with Erog on this 
and 2 em ofraid I wom't receive delivery. I have made other 
dealingt with him fm préier yearo ond he hee follen Gown in one 
wey or other, but thet I felt kindly tewerde Sree ont wanted te 
see bim get back in the bindery work, and therefore wee trying 
help him out, ond gave him this Job, but Levt your Bo #01) 
doen en the wreperetion of the binders fn thet the opvers were 
wet sutiefocteryy” that he, the defendant, eadd % O'icden, “Thde 
yoar he may fol) down in another respect, The rings in this 
binder are more diffiewlt then the emeo we mode bert yoor, and 
he made ne delivery, corcementiy < a net eoime te conranty 
your contreet;* thet he exdd te O'Brien “however, in @rdor te help 
you out, if Krog delivers a setiefoctery binder, cad I owed Krag 
emything, I vewld held the money aed ask Beng to give me on order 
for you, #6 thet you would pet your money dircotiy from mey* that 
O'Brien seid thet was eatisfactery, Yat thet he newded funds at 
@nce te tay the Kkeratel ond tay the paper board, ond "T eeda I 
would help out by at¢woncing him 0509 om order frem Erag which I 
4i4;* that he, the defendant, 444 net promise O'Brien tint he 
would give hin a letter te the affect thet ho, the defentont, ui 
held out enough ef Krogts account t pay O'Brien; thet he, the 
defendent, dees not recall that O'@rien ever asked him for such 
a Letter. 

Tho question as te which wos the carreet version in ree 
gard to the sontradt wae for the court to determine; and the court 
aevepted the testimony on behalf ef the plaintiff. 

In our ovinden the fects tevtdfict te by the witnesses 
fer the pleintif’ clearly shew thet the ogreement betwoon the ico 
fendent ané the plaintiff wee om ¢riginal contract releting te 
the memufosture of the “ring binders,* end wee not « colintersi 
agreement in which the dsfendanmt promised te enawer fer the debt 
or defoukt of Krag. 
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Coumeel for the defondemt further contend that the 
Sriginel contrect between the defendant and Kreg, memely the 
cantroot of mgust 6, 1920, was terminated, ond thet a new cone 
tract woo ontered inte betwen Ereg ond the defomdiont, ofter 
the agreement thet wie mato between the defendant ond the 
plaintiff. 

Eree and the defeniomt testified as to the fects re~ 
lating te thie contention. 

Erag's tectimeny isc in offeet that he wos mot ebie 
€ deliver the maber ef binders eccerdimg te the terme af the 
erigisal contract; that efter he hed delivered about FO or B00 
Binders, the deTumdant soid “Gat the order te « thousand bee 
couse they had to bay se many outeide;* that the defendunt sold 
further thet he woe in no harry eBent the delivery of the reet 
of the binders; that the plaintiff wanted te get them out of tie 
wey 20 that he, Brag, tric’ te finish themj that there wore 1600 
*ring binders® finelly deliversd. 

_ She substance of the teetimeny of the defondont in reo 
gerd te the alleged mew comtreet iv tht Zrog did not complete 
the contract of caguet 6, 19@hy that a new contrast ese mode with 
Keog, thot he, the defendent, told iieng that he, the defermdont, 
had purchased binders elsewhere ond hed given up sepe of getting 
the binders frem him, Krogy that however since ho, the defendont, 
had furnished him, Krag, with the money on the oripinei contract 
amd aimee beth were in the deol and could not gut out ei thont 
some Leas they muct cpeoporsate to get aut with the least ponsible 
lose, ent for him, Kreg, t¢ <@ shend ond finish loo binders; that 
he, the defendant, «ould poy bim whot the binders were worth et 
the time be, “reg, delivered themy thet Zrag sodd Uiat this new 
arremgement wis seticfaetory to himj thet he, the defendant, 
asked Kreg at thet time 4f ke awed the pisintiff anything, ond 
thet he, Krag, sud ne; that the plaintiff hat deme practiocliy 
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mething up to that time and that the §509 which hod been given 
to the plaintiff’ wae omple; that efter thet Krag did wot give 
him, the defendant, miy further orders to pay the plaintiff any 
MONEY » 

We do met think that the teotimony of Krag ond the 
defendant shown thet the original contract wae termineted amd 
& Rew contract entered inte. ‘he original contract was medio 
fied to the extent of tho reduetion of the ~umber of the bintiers 
from 35,000 to 1,000, but the evidences dees met shew that the 
Priee was changed or that the «tatus oi the plaintate wae altered 
in ony way. In this connection there is vimpmificant teetimeny 
of O'Brien to the effect that efter ali of the 1000 binders were 
delivered to the defendont, he, O"Rrien, went te ser the defendant 
end asked him to pay the balanee that wen due te the plaintiff; 
thet the defendent said he wae not going te pay ony baleree. 
Vrom this tertimony of O'Brien At ie evidemt thet the piaintirr 
aid mot consider thet ite relation to the defendont had changed 
@inee the original ssreement ond thet the defendont 44¢ not con« 
wider that there hed been «a change in the statas of the pheintigg 
Simce the origina) agreement. The defendent did not mt Bir vee 
fusel to poy O'Erien on the ground thet he 444 met owe the rising 
tit anything because the contenct with which the plaintif? wen 
connected hed been termineted; the defendant merely said that he 
wes mot going to pay the balance. then Ereg sacked the defendant 
fer the balance of $600 the defendant steted that he had pebd 
enough. The evidence shows thet ot thin time the prise ef extcrial 
for binders hed gone ¢owm, 

Counsel for the éefendent further centend thet the 
binders were defective ond were net wade ir accerdemee with the 
semple. The evidenes shows that the defentant vent » wraber of 
the binders te his ecustemers, There is testimeny, hewever, ov 
behalf of the defendant thet some of the binders vere 4@fective 
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ond were returned to Krag ond te the plaintiff to be repaired. 
Bimer *. Schreiber, one of the witnesses for the dofendont, 
testified thet 280 binders were cont back fox repeira; that 

he de pretty sure thot oll of them cont back to the plaintiff 
exeept enc or two bundles. ‘chrodber alee tevtified that “he 
should judge” that at lenet 280 binders were repaired on4 ree 
turned; thot the binders that wore returned were the binders 
that had been sent back by the defenient te be repadred. Aaceride 
img te Schrediber’s tevtioony the defective binders were accepted 
Wy the defendont after they hed eon repabred. 

The tewtimony on behalf of the plaintiff ac te whether 
the binders were defective wae to the effect that the binders 
were mode secording to the sample; that cbout 12 were sent back 
te the plaimtaff fer repoira; thet they were repaired oni returned 
te the defendant; that Kreg took 8 or 9 beck amd repleeed then 
with others. 

Counsel for the defendomt sexign error om the refucel 
of the court to »deit in evidence ome of the 1000 bindere that 
were delivered by Krag and the plaintiff te the ‘cfemiont. ‘the 
seurt refuscd to admit the binder in evidenes beoomve the proper 
preliminary proof won not made by the trisk ottermey for tu dee 
fendent. The binder was merely identified as one of the thoueand 
binders, and then offered in svidenes without ony presf oe te 
whether it was in the some condition «os when it wae delivered te 
the defendant. The trial ottorney then offered to show by the dew 
fendemt that the defondimt hed examined the Pinders when they 
were in bie shipping room, “end knows thet they ore now in the 
eendition that they were immeodietely after the attempt to use 
them, which attempt woe made immediately efter the receipt.” 

The defendout hed previously testified thet he did not keep treck 
of the specific deliveries. However, if the offered tes tineny 
Of the defendant had been odmittes, it wuld not cover all ef the 
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binders, The testimeny would hove beon ony cummilotive an to 
the condition of sume of the binders, ami there wis teetimony 
om behelf of the defundont that seme of the binders wre defoee 
tive. 

aftexy o eaveful coneiderstion ef all the evidense, 
we are of the opinion that the finding of the tried court was 
eorrcet, and thet the jadguent should be of firmed, 

SUDAN AVE THU, 


Mevurciy, Fo Je, ant Entechett, Js, comour. 
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ARIRT Cy OTKA 2361.4. 6506 
ADPUAL FROM SUPERIOR come 
OF SOOK COUNTY. 


VRe 
KIAK & GOMPANY 
Appeliant * 


WAR, TUSTIGS JORNSTOM MULIVERED THe OPINION OF THY cover, 


The present agpeal is the second uppeai that has bee 
prosceuted to this court im the case ot bar. The action de one 
for daneges for tajuries received by the pisintiff by reanen of 
the alleged megligeee of the defendant. On the first trial the 
jury returned o verdict of $8600 in faver of the plaintirr. Gm 
appeal by the defeadant from the judgment on the verdict this 
court reversed the judguent and resanded the cause fer a new 
trial, The court di4 net held thet the evidenes was inowlfleient 
te estabiioh a eaune of action, but after welghine the evidence 
the court held that “the evideuese tn the record fooe not onfft- 
siently show that the 4efendest was guilty ef the negligene 
charged against it," (Gaee So, 26608 publiss«4 in abetract fers 
in 224 Ili, 644). Om the seeond trial of the case the jury ree 
turned a verdict in favor af the plaintiff in the mm ef 215,000, 
From the judgeent on the verdict the defendant has prossouted 
this appeal, 

We have compared the evidence as stated in the opine 
dom of this court om the firet appeal, with the evidence on the 
present appeal, wid wo are of the opinion that the evidence on the 
present appeal is substantially the some aos the evidence on the 
firet appeal; and that the opinion on the first appesl should be 
adhered to. In thie view 1t follows that the judgment of the 
trial court on the present appoel shoul4 be reversed ont the 
cause remanded, 
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Counsel for the defendant contand that the evidenee 
on the second trial was substantially the same of the evidenes on 
the firet trial snd that therefore the trial court should have 
directed a verdict in favor of the deivadant. We de net agrees with 
the contention of counsel for the defendant, Ginge the Apyoliate 
court did not held on the first sppeal that the evidence was ine 
sufficient te establish a cause ef action, but only held that on 
the weight of the evidence the evidence as inenuf'fielent te shew 





that the defendant wae guilty of negiigener, we are of the evinion 
that the trial court ruled cerreetly i overruling the motion of 
the 4efoniont te direct a verdict in faver of the defentant. 
Wirioh +. Bee, SIZ TAL., 343, B96, 367; 
Case Ho. 292458, net yet reported, 


Por the reasons stated the Jaigeent is reversed and 





the cause remanded, 
REVERSED AND HRBARIEA, 


MeSurely, ?. 3., ané Matehett, J., concur, 
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Vibe PKORLE OF THE UTATA OF 236 1.A. 688 
GLLINCIS, MARR TO 
Defendant in Hrrer, 
MUNICIPAL COURT 
Whe OF CMECAGO. 


Phaintdt’ an “rrove 


BR. TWLTIGh JOMNATON DELIVAULD TER OPINTON OF THE COUNT. 


The defendant, Joseph Schrader, wan convicted in 
the Mumicipel Court ef the (ity of Chicoge, of otealing a 
vacuum cleuncr of tho yolue of 914, snd we somtenee’ te the 
House of Correction for «a term of three months om fined §2,.°° 
end costes, He has prosecuted thie writ ef orrer to review the 
judguent ef the lumicipel court. | 
The only ground reiied on fer reversal by counced 
for the defenient is that the informetion deer met deserdbe 
with maffieient purtiowlarity the property olieged te have 
been ctolen. The des¢ription of the ereperty im the infore 
motion ie a0 feliows: “one vacuum cleaner of the value of 
fourtecn deliare." 

in supypert of hic contention counsel fer the defendant 
@ites the cuse ef Peonke Ve lumi. 292 Ili. 446, 449, which held 
that « deveription in om indictment of the preperty «tolen as 
$55 of good ond lawiwl money of the Vaited States ef the value 
of tocewit $55,* wan teo indefinite ond wncertaing that the money 
should have been decerfbed with enough particularity “te enki 
te mine the portimtiear coins or bilic end than identify the things 
stolen,” 

in our opinion there ie ne anolegy betweem that case ond 
the case ot bar, The phrase “vacuum cleemer* has « well understood 
"meaning and definitely deneribes the thing stolen. 
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—-«GHECAGO TITLE & TRUST COMPANY, 


Bee Seuss tn Revere, 2361.A.639 


BARGOR TO OIARGNIT CovaT 
OF GUOK SouNTY. 


v3. 
PATART VULCAUTTR KOOFING COMPANY, 
a Corporation, 

Plaintiff in Srror, 


WR, JUSTICK JONNSTON OSLIVERED THR GPINION OF THU souRT. 


Thie ie an action brought by the plaintiff, the 
Chicago Title snd Trust Company, a corveration, in the Cirovwit 
Court of Cook County, to recover from the defendact, the Patent 
Vulcanite Rovofing Company, a corporation, the sum of $15,000 
and interest, The sux of $15,000 is alleged to be the par value 
of 150 shares of preferred stock of the defendant, which had 
been pledged te the plaintiff as eollateral te seeure the pagment 
of a losn made by the plaintiff te The Beody Chureh, o religious 
eorperation, 

The trial «as hed before the court wt cat in jury. 
The court found in favor of the piwintisr in the eum of $17,412.50 
and tered Judgment oa the timaing, Te review the jJudyment the 
@efendant has prosecuted this writ of error, The record does not 
contain = bill of exceptions, 

Counsel for the defendant rely on too asoigmmenta of 
error fer revoresl, which are ae follows: First, that the trial 
eccurt erred in striking from the filas the affidavit of merits of 
the defendant filed Novewher 7, 1999; second, the trial court 
erred in rendering Judgment fer the plaintiff, 

The Aefendant dewurre? to the plaintiff's declaration 
on the aroun! that the declaration vas insulficiont te maintain the 


action, The reecrd does net show what, if any, dispesition was 
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made of the Gemurrexr. But the record chews thet efter the dewarrey 
wee filed the defemdomt filed the plese ef the general iewwe ond on 


: 


affiderit of merits, The filing of the ples by the defendent without 


‘ eg a act eS 


hevieg the ¢onerrer dispoced ef constituted an abendomment of the deo 
‘murrer. Revie vs Bevieom et nleg 26 TL1. 160,106,207; Barker v. Palmer 


et wl., Bf TAL. 489, 400; WaLidome «t oh. vo Barker, 87 IL, "58, 20. 
Gn motion of the plaimtif’ the ples of the ¢ofemiont wea 
stricken from the files for wnt af » wafficient af*idevit of merite 
and love wos given te thy defeniowt to file on omended affidevit of 
morite. The éefendunt filed enother ples of the general iowme and alee 
filed om emended affidevit of merits. Om motion of the vleiatiff, the 
@ourt struck the opendod affidavit from the files ond gave leave to the 


defendant to Tile « second umenied affidavit of morite. There was no 


, 


) 


) 


erder es te the ples. The dofendent agein filed « plea of the general 


desue end oles « second emended affidavit ef morite. Om notion of the 
plaimtiff the secand emented affidavit of morits woe etricken from the 
files ent leave woe given te the 4efendomt te file a third cmeniod 


af Cidavit of merits. There wor ne arier so te the ples. On November 7, 
: 









(1923, the defendent egein filed a ples af the general iseur and alee a 


third samented offidovit af merits, ™ metion of the claimtiff the third 
mended offitavit of morkte vas stricken frem the files. There wee ne 
order as to the plos,. 

‘3t te thie third asended of fidevit ef merite which the defende 
ant contends wae erconequuly strigten from the files by the court. 

the defendant 44d not sleet to stand by the third smonded 
affidavit of merits, wut mate « metion for leave to fide « fourth omende 


ed effidevit of merits. Ths osurt overruled the metden, erdered that the 


dafeult of the dofendont be token, oud entered Judgment egudimst the dee 
fendent in the cum of $17,819.60, 

He sxeeption was tehen Gy the defendomt te the ruling of the 
trinl court in denying the motion of the defendant asking lente to file 
® fourth mended affidavit of merits; and the action of the trial court 


im thie rerpest is not discussed 
fendant. “ im the brief of counsel for the de- 
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The only assignment of error which is argued by 
counsel for the defendant in reasect of the otriking ef the affi- 
davite of merits from the files relates to the third amended affl- 
davit of merits. 

Comeal for the defendant, however, sre net in a nos’ 
tion to assign error om the ruling of the gourt in striking the 
third amended affidavit of merits from the files, since by making 
a motion te file a fourth anendied effidevit of merits the defendant 
abandoned the third amended affidavit of merite, Gtyber v. Sghack, 
83 Tll. 191; Hokiohan v. Follett, 87 T11., 105, 104; Covany vy. 
Weilder, 90 Ill., 189; eee, 4 Wilise, 200 Ti. App. 402, 402. 

Counsel for the defendant maintain thet the motion 
for leave te Tile the fourth amended affidavit of merits was net 
gulficient to constitute an sbandonment; that the rule is that 
there must be an setual pleading over before there can be an aban 
domment. In the case of Harris et a1. v. Wallis, supra, it was 
expressiy held that “asking leave te file a further amended affi- 
@avit ef merits” constituted an sabanioument. On prineiple the 
question of abandonment depends on the question of imtemt; and in- 
tent may de menifested as well by a motion fer leave to plead over 
as by an setual Pleading ever. The only reasen the defendant did 
met file a fourth amended affidavit ef merits ia that the court 
fenied the motien, Im order te raise the question of the sulfi- 
eiency ef the third amended affidavit of merits on appenl, the dee 
fenfant sheuld bave stood by the affidavit. In the case of Ege 
Bighan v. Yolictt, sunra, the court said (p. 164); “Hud appellant 
desired to teet the sufficiency of hie affidavit eof merits, he 
should, in the first inetsnce, when the motion waa made to strike 
from the files his clea, have abided by the affidavit and exeepted 
te the ruling of the court. His failure to do this, ané obtaining 
leave te amend upon terus, must be regarded as a waiver of the 
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right to insiet upen the suffictlency of the affidavit, om appeal.* 

Counsel for the defendant further maintain that the 
declaration of the plaintiff ie imneulfictont, They contend that 
the plaintiff's motion to strike the third affidewit of merite from 
the fllen was a desurrer and thet “plaintiff's dewurrer to defend~ 
ant's affidavit of merits” should have been carried back te the 
declaration. Without deciding the question whether the plaintifr's 
Metion to strike the third asended affidavit of merite from the 
files was a demurrer or in the nature of o demurrer, *e are of the 
opinion that independently of that question, the cantention of 
eownsel for the defendant ie unsound, for the resson that a de- 
murrer does sot have to be oarried back to the deglaration exsept 
om a motion te enrry it back. Tewn of Scott v. Artman, 237 Tii., 
394, 399. Ho euch motion war made, 

In commection with their argusent that the declaration 
fe insufficient, counsel for the defendant further contend that *if 
the metion to strike in the ease at bar eas not equivalemt te «a de- 
murrer, then the ples was, oni still is, undiepesed of .* 

Under section 55 ef the Practice act, when the plaine 
tiff files with hie declaration es affidavit of claim he ia en- 
titled to a judgment by default 1f the defendant dows not file a 
eulfielent affidavit of werits, The ususl way ef taking advantage 
of the want of s proper afficavii of merits is by wetion for a 
Judgment, a8 in the ease of o default, or by motion to strike the 
plea from the files for want of such affidavit. Firestone Tire So. 
¥. Ginsburg, 205 111, 252, 154; Grameg v. aia) Men! 

260 TLL, S16, 522; Braidwood v. Weiller, 8 11. 606, 608; Stauber 
v. Stauber, M17 Ili. App. 365, 374. It is not axecessary, hovever, 
to strike the plea fron the files, although euch a practice is preper 


and net uncommon, Virestone Tire Co. v. Ginsburg, supra (p. 134); 
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Sxamer v. Commercial Men's ssg'n, eunea, (p. 521). 

It ia alse the rule that whore an affidavit of merite 
is insufficient it in proper practice to strike it from the files, 
and the plaintiff ia then entitled to Judgeent as ia anse of a dae 
foult. Firestone Tire Uo. ¥. Ginsburg, supra, (p. 144). After an 
affidavit of merits has been stricken from the files, it ie the 
Pule that it is net necessary to strike the plea from the files, 
*although the practice is not improper and is comnon,* Virestone 
Tire Co. v. Ginsburg, sutra, (p- 144). 

In the onse at bar, when the affidavit of merits vas 
atricken from the files the plea wae then without an affidavit of 
merits te support it, and the plaintiff was entitied te a judgment 
as in ease of a Sefoult, even though the plea wae net stricken 
from the files, Firestone Tire Co. v. Gimoburg, supra (p. 134); 
‘Sramer v. & , (ps BM). In the ease of 


Stouber v. Stauber, supra, in whieh the situation was the cenverse 
of that complainad of in the ease at bar, a plea was stricken from- 





the files, but the affidavit of merits was not, and the court eaid 
(p. 344) that “it is obvious that a default vould fellew" whether 
the affidavit of merite was stricken or not, 

Continuing their argument that the declaration ie 
insufficient, counsel for the defendant further contend that in 
Tiineis the question of the euffiecieney of the declaration may be 
Fraiged for the firet time on apvenl. In thie aomtention counsel 
for the defendant wre cerreet, provided that the inewuffisieney of 
the declaration ie much that the degleration will not sustain the 
Judgment. Kelly v. Ghicage City Ry. Co., 285 T1., G40, 646; Silman 
v. Ghigaco Rye. So., 268 113., 305, 310; The Chicago *& Bontern 
Dlineis BR. R. Co. v. Hines, 132 121., 152, 165, 


It ie the rule that a reviewing court does net lock 
with favor upon an objection urged for the first time on appeal, 
and that the declaration will be construed liberally and supported 
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by every Legal Antendnent, 3 Corsus Juria, po. 786, 707, Where 
the odjeetion in made for the first time on appeml, the rule thet 
the pleadings ore construed mest strongly againyt the plesder is 
reversed, and every reascnekle preeueption will be indulged in 
faver of a canen of nation, 3 Cye 987; O'Reurke v. Soreul, 242 
Tile S76, BF, HOO; Wagner v. C. Be ts 8. Rye Gow, O77 Lar. 
114, 129. 

The pertinent allegations of the declaration af the 
plaintiff are, in aubstanae, that the plaintifry wade a lean ef 
$15,000 ostensibly to the Zoody Church, « religious orgenization, 
da the city of Chicago; that the monay wag im faet given te &. 
Glendenning for hie individusl «ee ond benefit; thet 4he lean was 
evidensed by « promlesery note for $24,000, exeauted by Pank Rader, 
pastor of the Recdy Chureh; that te cecure the lew sertain stock 
eertificatas of the defendant were delivered te the elaintiff by 
the Zoedy Church; that one ¢f the cortifiostes wae for 180 shares 
of the preferred stock of the defendant, and steod on the books 
ef the fefendant in the name of 8. Dientonning: that before the 
Meety Church delivered this certifioate te the plaintiff, Glan- 
downing entoree’ the certificate in blank and delivered 4% te the 
Moody Church; that efter the note became (ue afd ene not gaid, dee 
mand wan made by the pleintiff om the defondant to nay 1200 
share on sugh ef the 1 shares of the preferred ateck; that the 
Gefendant had never paid anything om these shares; that the dee 
fenfant refuses te pay and thereby becase indebtsd te the plaintiff 
in the oum of $26,975, which oo is $100 « share won exch of the 
150 shares of the preferred stock plus interest fron February 16, 
1990, to July 26, 1922, the latter date being the date on which 
the declaration was filed, 

The specitfie ebjestions te the declaration whieh 


eounesel for the defendant urge are, se for ae we are able te 
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gather them from the brief of eounsel for the defendant, as tole 
lows: (1) “That the deolorstion merely oapreases an attomot on 
the part of a nteckhelder (or rathor a pledgee of ateck) to force 
@ distribution of assete in contradiction of the righte of eredfe 
tors, and by meams net recognized in luow;* (2) that “even after a 
eorperation has been dissslved and ali debts pald, a ctockbolder 
hag me standing, as such, to mus fer his 4letritutive share in ite 
Fenaining anecie;" (3) that “the declaration ia alme fatally dee 
fective in falling te cliegs that plaintiff was owner af the stock 
fim question;" (4) that "41 La inpoestdle to doternine whether 
plaintiry is attexpting to sua as owner or marely as pledgee.” 

We are of the opinion that after all reassnahle ine 
tenduents sud preausptions are indulged in favor of the toelaree 
tion, the decloration atates & omuse of aetion. The action is 
mot an attempt on tha part of a stockholder or giedges “to forae 
@ distribution cf sasets in contradiction of the rlghte of oredie 
ters,” It is cerely om setion brought by the plaintiff, es the 
pledgee of the shares of stesk in question, te resorer the enount 
Alleged to be dug te the plainti7f on theve shares of stook by 
Feason of the default of the payment oF the nete by the Noady 
Guureh. ‘ho remedies of a oreditor whe holds sollateral given 
him to secure the principal indebtedness avi thus 4efined im the 
ease of Zengoak Vv. Pilling, 247 1ii., 467 (yp. 471, 47%): “Wheve 
notes aid a sertyage were pledged te the bask, if was said (in 
Jeuxieg v. intersations) Bank, 112 111. 462) thet o eredlter holde 
ing euch seouritios hae three remedier, and may File hie bill te 
have the collateral oold fer the paywant of the principal indebte 
edness, or say bring eait upon ths coliaterals thenesiver, or 
eolicct the seme by 4 sale of property conveyed in trust te secure 
then, *** If the seourities of « third persen are ¢eposited as 
eclisterel, the erediter may collect the whole sseumt due from the 
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maker and will bold any surplus above his own debt ag trustee for 
hie debter, and in such a oase the maker of the securities is not 
soncerned how the pledgor and pledgee should settle between thom 
selves, but is held for the full amount of his debt.” 

Although we are of the opinion, as previously stated, 
that the question of the sufficiency of the defendant's third 
amended affidavit of merits is not presented for consideration 
on the record in the case at bar, nevertheless we have examined the 
affidavit and de not think that it is eufficient. 

The substance of the pertinent avermente in the affi- 
davit, as stated by counsel for the defendant, are as follows: 
"That the stock certificate wae issued te Kebert Glendenning; hed 
Siways stood in his naue; hed never been presented fer tranefer on 
defendant compsny's books, and plaintiff never was « stockholder in 
defendant company; that plaintiff never saequired eaid stoek certifi« 
eate by foreclosure of the pledge; had taken no steps of any kind to 
acquire title thereto and is not the owner thereof; that defendant 
never promised in writing to pay plaintiff the face value of said 
180 shares of preferred atock and never recognised it as a stock 
holder, * 

The above averments do not constitute a valid defense 
to the deolaration of the plaintiff, Allmon v. Seles Building 
Agn'n, 275 T11. 336, Im that case the court maid (np. 340, 341): 
"It ia well known that in conmereial transactions with banks and 
business men certificaten of stock are very often pledged as se- 
curity for leans by merely aseigning ond delivering the certirle 
gatas of stcoek ond without any thought or intention of the ase 
signees vecening owners of the stock other than auch qualified 
ownership for seourity. It is net usual or austomary in such cases 
for the eteck to be transferred on the books of the company to a 
Pledgee. Moreover, section 52 of chapter 77 of Hurd's Statutes, 
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entitled 'Judymenta,' provides: ‘the shere or interest of « stoke 
holder in any cerperation may be taken om execution, and sold¢ an 
herolasfter provided; but in all eases, vhere such share or interest 
has been sold or pledged in good faith fer « valuable consideration, 
and the certificate thereef has been delivered upon such wale or 
pledge, such shares or interest shell mot be liable to be taken om 
axecution against the vendor, or pledger, except for the excess of 
the value theraof ever and above the sum for which the sare may have 
deen pleiged and the certificates thereof delivered,’ Thie court 
held in Rise v. Gidberk, 175 Lil. 348, that the meaning amd purpese 
ef that section were to give more commercial freedom to tronsfers 
of the stock for purpeses ef eollateral aecurity than existed be-« 
fore and to make shares of ateck aa nearly negotiable as possible. 
It wan further held that as between the parties to such a pledge, 
end as te sll ether partioes as owners with aetual er sonetructive 
notice thereol, such pledge was valid and binding, although the 
transfer of the title ta the pledgee ip not made on the books of 


the corperation. As between the corseration and the pledcee in 


euch a transfer the full legal title foes not pame te the pledges, . 


and ic mot intended to se pasa, in the sense that the corporation 
must regognize the pledgee as the owner of the stock having legal 
rights an a member of the cerporation. * 

Yor the reasons stated the Judgment of the trial court 


is «ffi rmed, 
AVFIERED, 


Meturely, >. 4,, od Katehett, ¢., concur, 
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Mer iaiatit? in Uerer, 236 1.A. 639 


BRROR TO CIRCUIT Court oF 
Sook COUNTY. 


ve. 


CHRGAGO RATLVAYS 06, et ade, 
Defendants in Brror. 


UR, FUATIGH JOMMSTOR DELIVINED THK CPINION GY THE Gowat, 


Thie ie ax wppeak by the plaintiff, Artivr 
Jonneon, from a judgment in the Girevit court of Geek Gousty 
in favor of the defendant, the Chieago Railways Coxpeny, in an 
action brought by the plaintiff toe recever damages for injuries 
reesived in ao accident slleged te heave been caused by the 
negligence of the defandant, 

The substanes of the deoleration ie that the 
plaintiff was injured while boarding a street ear of the dee 
fendant near the intersection of Lake etreet ant Barket 
street, theroughfares in the city of Chicage; thet Lake etreet 
is a strest that runs im a eneterly and westerly direction; 
that the est wae going west on Lake street; that om slevated 
railway maintained «a etreeture in Lake street, end that one of 
the wright pillars which supperte the structure was near the 
plsee where the plaintiff bearded the car; that while the 
plaintiff wae beardiny the car od ofter de had become a 
passenger on the ear, the defendant aegligentiy started and 
operated the car with execesive speed before the plaintiff had 
& Feasonable oppertunity te beard the ear; that by reason of 
the negligence of the defendant the plaintiff was etrusk by 
the piilor and was brushed from the ear, The apesifie injury 
the plaintiff is olleged to have received was “the 41 slecatian 
of cartileges ef the right Leg and knee,* 
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The grounds on woieh eounsel for the plaintiff aoke 
for a reversal of the judument are stated by cowisel Tor the 
Plaintiff as follows: (1) “The verdict was manifestly againet 
the weight of the evidenee;” (2) “Improper renarke and tactics 
of counvehs"* (3) “Irregularity in the proaecdings of the trial 
eourt;" (4) “Proper evidence offered by plaintiff in eorex was 
excluded;* (5) “The court gave an erroneous instruction on be- 
hel? of the defendant,” 

Sines there is no motion for a new trial in the bil. 
or exceptions, counsel for the platatiff te net in a ponition te 
aseign as error that the verdict is manifestly newinet the wei ght 
of the evidence, The rule ie wold eetablitabed that in erder te 
Prosent the question of the eufficleney of the evidence for re- 
view, a metion for « new trial must be mode and must be preserved 
by a biLL eof excevtions, Firegen nenranog Ug. ve Pegk, 126 
Til. 495, 494, 495; Mudneta Sentaeh By Ba Ge. v. Ofbeete, 154 
Z1l. 804, Bll; Greenwald v. Heng, 24 112. 489, 462, The motion 
for a new trinl is net properly preserved om appeal altheugh it 





may be tnagrporated inte the resord by the clerk of the court; 
the authority te eertify that a setiow for « new trish was made 
ie veeted in the trial judge alone. Hiremen'e ine. Se. ¥. Beek, 
supra, (p+ 495); Ghicouo, Burlington & gudney Mal toey Te 
Baselwood, 194 t11. 6, 71, 72; Greenwell v. Hees, syera, (9-49). 
ve havey however, qxanined the evidence and we are ef 
the opinion that the werdict is not marifeetly agaiust the weight 
oF the evidence, 

The prineipal fawue of fast was whether the plaintiff 
boarded the car when it was wtanding wtill or hen it wae in motion. 
On this issue the testimony iv conflicting, On the plaintiff's hee 
half the plaintiff and four witnesses teetified as to the manner is 
whieh the accident heppened, On behalf ef the defendent three vite 
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nesees testified as to here the acoldent hanpemed, 

The plaintiff teetified that whan he bearded the cor 
his brother, John Oscar Jehneon, and « man named Frank Keller were 
with him; that the gar ~ns standiag stilig that twe women got on 
the ear at the rear of the car; that then hie brether got en; that 
Keller follownd hie brother; and thatahe, the olaiatif?, followed 
Keller; that o¢ acom ae he, the vleintiff, etogget on the step and 
wae juet about to etep on the platform "the oor gave a Jerk, an 
avful lurehy* that the ear started fomediately when he got am the 
lower step; that he fell backwarde and woo cangh? fa between the 
pillar and the rear end of the platform; that the siller held him 
there like a vise until the ear peaved the pillar; that he then 
dropped te the ground. 

John Oxear Jetmeom testified on behalf of the platotire 
that he ie crippled; that he was with his brother, the riaintiff; 
thet the ear stoped; that two wowen got on the ear; that he, the 
Witness, get ong that then Eclier get om, ant that the plaintirr 
feliowed Keller; that the car started with a jark ond the plaintiff 

that he struck the rear end of the car; 
wan “brusied against” the pillsrj/that He wae “standing there 
stationary,” that is, “humging onto the bundle of the rear end,” 
for probably « tistence of sight er nine fort when he Teli off into 
the street; that be, the vitnese, hollered te the oonductor te step 
the car, that « ton hed Been brushed aff; that the venduetor sald 
"Te hell with him, we are twenty minutes Late now;* that he, the 
witness, grabbed held of the rope te pull the bell snd that the 
conducter gave him @ pugh is the shest. 

Vrank Keller tesiified on bebal? af the pleintiffy that 
he is sequainted with the plaintiff and hie brother; thatthe esr 
stopped; that two wonen got on the cary; that the plaintiff's 
brother then got om; that he, the witnese, fellowed the plsintisy‘'s 
brother, and thet the plaintiff follewed him, the witness; that the 
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plaintiff was on the lower step when the ear started right away 
with a jerk; that the plaintiff fall and wae erushed in betweon 
the post; that the plaintiff's brother told the comtucter te wtop 
and that the condvoter euid, “Te heli with hie, we are twenty 
minutea Lote now,“ 

Clifrverd GOtteaechalk testified on bebalf of the 
plaintiff that he 41d not knew the plaintiff; that he, the wit. 
nese, was om the rear pletiorm of the street car; thet the ear ras 
etanding still; that the plaintiff's brether got on the ear; and 
thet some women ond seme mon got on; that there was a mom on the 
firet step of the car with bis foot en the plisatformy that the man 
was knocked off betweam the piliar and the cary that the pleaine 
tiff's brother estopped the ear; thet the condueter caid, "Ye are 
tventy minutes inte; what is the uce of holding me up hore?” that 
the conductor called the plaintiff's brother a sen of a biteh, 

Gn behalf ef the defendant Thesas Vaieh, the conductor 
of the oar, testifiad thet the ear etepped; that three er four 
People got om the cary thet twe vere womethy that he did not know 
if there were tye sen or one mon; that when these people got on 
he started the car; that wp to that moment be had not eeen the 
plaintiff or his brother; that whem the ooeple got om the car he 
looked te ses whether there were any others; thet there wae nebedy 
standing there except these whe got on the tary that he "gave the 
bell* fer the ear to atart and that then he sow “the man that went 
srownd the peet and managed to get ony” that he wae a Lame mem; 
that as thie man got on the ear i¢ war standing still; that the 
man grabbed the beli, that he, the comducter, sav another man gome 
right after the lame many that the ear was moving when the other 
Man started to get on; that the mam Jumped on the step as the var 
was going; that hin shoulder struck the pillar, and that he fell 
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baek; that he, the conducter, “gave ome bell" ta the motermun; 
that the lase man Jwaped ot the bell cord and astd, "Stop the oar, 
you son of a biteh;”* that the lane wom grabbed him smd pushed bin; 
that the lane man started to jerk the bell, smd “gave him tre 
belis;* that he told the lame man to let the boll alone; that he 
was making the motorman go sheady that he, the senductor, get off 
the car an’ wont tank to the man that fell; that be, the conducter, 
hed o talk with tim; that he, the cenductor, usked him if he was 
hurt; that he said he wae; that he, the conductor, todd him that 
he had mo business trying to beard a sevinmg car; that the wan did 
not dispute it; that when the lane mem came from behiad the oil- 
lay he, the conductor, did mot seo the plaintiff; that he, the 
cenductor, did net gee either the plaimtiff, his brether or Zaller; 
that Gettechalk was not etasding on the olatvorn at that thee; thet 
he, the conductor, 414 net cali the lawe wen «2 san of = bifeh and 
414 not say, “fo hell with him, we are twenty sinetes late new. * 
John J, Yeyhe testified on behalf of the defendant that 
he was « awiterhmen on the Belt Asilwaye; thet bt was hie austem te 
take that particular street ear; that be knew the con4uctar by 
sight; that he was on the rear platform when the ear reached Barket 
street; that nebedy wae om the platform but be ond the ocndueter; 
that the ear stopeed; that there were two wooen ond a men waiting 
te get ony that he docs not think that thare was ancther man there; 
that they got om and the eonductor “gave the bal] to ge shoad;* 
that then he sew soncons come out irom behind the pillar and hop on 
the car just ae the ear was at the point of starting; thet then he 
Saw someone elae run out from the street te jump om the car; that 
thie mm just got hold of the middle grat iron; that hie foot 
Slipped; thet he went ever againet the piller wad dropped; thet 
the conducter “gave the bell te stop” and that the les« san “gave 
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him the bell* to go ahead; that the laxe man teld the conductor te 
stop the car; that the lame man then grabtved the bell cord and 
“gave twe belie;* that the conducter told him to leave the bell 





cord alone; that the gonducter “gave the bell te atop;* that he 
#14 mot see Gottschalk on the rear glatiorm, 

Jom Kelly teutified on babals of the defendant that 
he was the motorman on the car; that he ranembers “getting the bell 
te go shond;“ that there wae some confusion shout the bells; that 
he "got a bell to stop” ant that he “got more belle;" that ome bell 
ie the sign to stop immediately; that he 414 met reeall that he 
started the car with a fork; that he is alwest eure that he did net; 
that he did net think that they were late. 

Gm rebuttal Gottechalk was reealled by the plaintiry 
and testified that there was ouly a negro hey and himself om the 
‘Fear platform; that Yeyhe wae not there. 

it is ebvious that the teetiaeny whieh we have set out 
shows that the material facts are direetly conflicting and irrecen- 
tilatle, in such case it is the special province ef the jury te 
detersine on which aide of the controversy the truth lies. Gainey 
et al. v. The Feople, 97 111. 270, 275; The Peosls v. Baugher, 303 
Til, 375, 390. The rule is a faniiier one that where “there is a 
sontrariety of evidenes, smd the facts and cirewunstences, by a fair 
and reasonable intendment, will authorize the verdict, notwithstand- 
ing 1t may appear te be ngeinest the etrengts and weight of the tease 
tineny, the verdict will met be set acide.” Bradley v. Balmer, 1938/1 
15, &; Dlineis Central H.,0o, v. Gillis, 68 721, 317, 319. 

Seursel for the plaintiff contends that a revereal of the 
Judgment shoulA be granted becouse of improper croas-examinetion of 
the plaintiff's witness, br. Otte Jirea, by the ¢rial attorney for 
the ¢efendont. The part of the ereus-exaeinot ion that is campialaed 
ef is as follows; 
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Attorney for the defendant; “Getting down to these pare 
ticular passive motions that yeu aald are werth 56 pur, how wany of 
then did you adwluister at each eitting or therapy?” 

Atterney for the plaintiff: “I submit that that quege 
tion iv impessible to answer, bees he moan how many times he bent 
it?’ 

The Court: "That 19 what he aeid. IJ expect he meant 
wheat he oaid.* 

Attervney for the plaintiff: "I ebjeet to that. IT 
don't think any person weul4 knew how many timen they bent it.” 

Attomey Ter the defendant: *I would bet you I would 
imow if I wae ehorging $5 per.” 

Atteragy tor the defendant: “How mush 414 you charge 
fer doing the work binseift* 

Br, Jirea had tuetified om direet examination that his 
bili for hin services in connection with the injuries of the plaime 
tiff wae $600. Gm aresa-exemination he had teetified that he hed no 
reeoréa in regard to the blll and that he conld mot testify te the 
exact nucber of visite he aade to the plaintiff, it will be ebeerved 
that the esurt 414 net rule on the objestion of the irlel attorney 
for the pisintiff, ai¢ that in the sabeanee of a ruling the ovjection 
fe not reviewable. Paige v. LiLpineis Steel Go, 235 1h1., M3, S18; 
Shicers, Durlingten / nox B be ¥. BRedegh, 247 TL1. 380, 556. 
Sut aside from that we 4o mot think thera is any error in the ersese 
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examination. The rule ie well entabliahed that the Letitude to be | 
allovred on croseeexanination rests largely in the dieeretion af the 
trial court, and that a onuse will net be reveraed unless it fe 
Clear that the diseretion hag been abused. Brennan v, Carterville 
Sonal Go., 241 li. G3G, G22; Chicago City Ry. Go. v. Uraesn, 27 Tir. 
406, 402, 405, 

Counsel fer the siaintiff further contends that the 
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felloving remarke of the trial attorney for the defendant made during 
the examination of the plaintiff conetitute reversible error: 

Attorney for the defendant: “I desire the record ts show 
that this witness walked from hie chair te the witness stand witheut 
asoiatance and that be 414 se without the siiyhtest eemblance of 
* limp.” 

Attorney for the plalmeiff; “Oh, 1 would mot agree to 
the last part of it.* 

Attorney for the defendant; "I insiet that is a correct 
etatament,* 

The Court; 1 aid met observe any." 

Attorney for the plaintiff: °2 did net observe any.” 

The Court: “Gewisel did net ebsarve any.“ 

Atterney for the wleintiff: "2 was net locking at hia 
at wll when he walked up,* 

The reqord doce net shew amy obfection by the trie ate 
torney for the plaintiff te the shove remarie of the trial attorney 
for the defendant, or any ruling By the court in regard te the ra0 
Suincy 5.5. co. ¥. Ketach, supra. Koreover, we think that the eene« 
tention of counsel fer the plaintiff is witheut merit, 





Counsel sor the plaintiff further contends thet the 
following queetione om the erosv-axumination of the plaintiff by the 
trial attorney far the defendant were impropert 

Attormey ter the defendant: "Vill yeu etep down before 
the jury ani ahor thes your hands, please? 

Ae My bonds? 

G&. Yea, <A. Sure. 

%. Ho, the other sige, Beth hands, plense, both of 
them, 
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(Witness steps before Jury bex on‘ ators hande te the fury.) 

Qe Be you still easy that yeu deo net work new? 

Ae 2 wtill eay I do not follow up wy work, you. 

G+» You get those callouses by sitting wound, 40 you? 

Ae Ho, 

Yhe Court: He don't wit on hie hauds, dows het* 

As the record dees not show ony objection by the trial 
attorney for the olaintiff to the above cuentions of the trial até 
tornuey for the defendant, there ie me ruling of the ourt te he 
reviewot. Paige v. Jiiingix Steq) Con, mipra;: Shigaye, Burl inatom 
& Suiney Re Ae So. Ve Hsdugh. synths 

Counnel for the plaintiff further sentesda that the 
fellewing offer ef the trial attorney ‘sr ths defendent te aubsit 
the oase to the fury constitutes revaraible error: 

Attorney for the defendant: lf your Heser please, 1 
thimk em account of the auserler intelligense of this fury, m4 the 
faet that they have ben beld over four days beyen2? their proper 
time of service, i think thay are as competent te denide thie case 
pew az they vill be after any argument from us. 1 meve that this 
eaee be now submitted to the jury, thet they may go out and decide 
wugen it without apy argument from either qounesl, without wasting 
any further time, *** If sek counsel te agree,” 

Attermey fer the sclLaintiff: "I cartainiy agres with 
eouneel. if as sorry that the Jury has been kept thie extra four 
dayn, 1 am sure; but At is met cither counsel's fault or my 
favdt; it fe on unfertumate eitustion. But 1 would like te say a 
few words to the jury, and I will try certainly te make it as 
wrief ae Il enm. i rebbine that they have been held over time.® 

Atterney ‘or the defendant: “That ic, you won't 
agree to it,” 
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Ko objection wan made by the trial atterney for the 
plaintiff to the offer of the defentmt, ond mo ruling by the 
court in regar? to the remarks appears to hove been made. For that 
Feason the contention ef counsel for the plaintiff should net be 
considered. Paige v. Uiinois Otee) Oo., supra: Chiosso, Jurlingtom 
® duiney &, 8. So. v. Ketach, worn.  Vurthersere, both the trial 


attorney for the siaintiff and the trial attorney for the dafante 
ant wmad@ arguacnts te the jury. 

Counsel for the pialntiff further contents that the 
trial court made dwsroper rewarke whieh eeaned te indicate that 
the court was hostile to the plaintirr, 

As there were ne objections made or exceotions taken 
te the remarks of the court, cownee] fer the plaintiff te net in 
@ position te assign error on the rewnarke. ¢ + ¥ 

o Garrell, 266 Tik., 314%, 330, 432; rebite Rebeka te. ve 
aon Bil fii, 805, AOS, 


Goeunnel fer the plaintiff farther egantends that the 





trial court erred im rolinga whieh the court made on the evidence. 
The obfeetions of sceuncel for the sisintiff in this respect are 
merely stated without argument. 


Gne of the obfesticns in that the seurt refused to 
allew Dr. Jirea te testify whether he had heard the plaintiff 
make any @X¢lamationn of pain reeentiy, Ye deo net think that 
prejudicial error ean be asvigned om the ruling of the court 
sinee the plaintiff testified that he etill had pain. Uhicsge & 
Shton R. 2. Co. v. Halters, M7 L11, 87, 0; Sobsttuen v. Uelmback, 
149 T1i., 646, 653. 

Another objection ef eeumsel fer the plaintiff to the 
Fuling sf the eouvt of the evidence is that the court refused te 
allew Dr. Frank F. Yrembly, a witness for the plaintiff, te give 
his opinion ss te whether the infury of the plaintiff ese nernanat. 
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Dr. Jirea, hovever, wan permitted to testify that in his opinion 
the eentition of the knee of the plaintisf was permanent. In view 
of Dr. Jirsa's testimony we do not think that the ruling of the 


court conetitutas orefudicial error. Chicage & Alten Ay, Go. v. 
Walters, swera; Sshattgen v. Uolmhaak, supra. 

Other errors are urged by counsel) fer the plaintifr 
te Rulings ef the court on the orone-exanination of the witnesoes, 
Jorn Geear Johnwon and Thomas Halen, “s have oxandmed the obfee- 
¢tiens and sare of the opinion that the rulings of the eaurt do not 
show an abuse of diseretion, 

Geunsel for the plaintiff further contends that the 
trial ceurt Bave an erreneoun Inatraction em behalf of the due 
Tendant. 

Hoither the instruction objected te ner any of the 
ether inctructions are preserved in the bill of exeeptions. In 
thie state of the reoord the objection te the instruction should 


not be considered. Arnel’ v. Bedgen, *72 111. 377, 394; Ghicags, 
ba. ¥. Reisey, supra; Eeannwal) v. ems, 






For the reancns vtated the Juccment is affirmed, 


AVPIREZS, 


BeSurely, ®. J., ond Hatehett, J., conour, 
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CITY OF GHLCAGH, Bae uN 639 
Appellee, 
APPEAL PAG MGRICTPAL wowarT 
Ve. 
OF ONICAGG, 
ALBERT FULLS 


Appellant . 


BR, JVGTICK JGHRGTGM VALIVERED THR OPIRION GF THK Gor, 


Thie is an appeal by the defendant, Albert Yella, 
from a judgment in the Rundoipal court of Chicage, finding the 
defendant guilty ef diserderly conduct and imeoring a fine en 
the defendant of $25 and the cesta of the court, 

The anly question tm the ecae Le ehother the finding 
of the trial court fe sustained by the evidence, 

Counsel for the defonsans sententa that the avi donee 
4oe6 pot show that the defendant was guilty of disorderly econdust. 

The complaint is based on s¢otion 2655 of the Kunicipal 
Code of 1922. The substance of the cumplaint ie ae feliews: That 
the defendant “did make, ald, eountenanee, and aveiet in making am 
tuproper noise, Frist, disturbance, trend: of the pease and diver+ 
sion tending te a breach ef the peace, * 

The complaining vitucos, who war a poliee effiver of 
the city of Chicago, testified om direet exeminseticn in substones 
that on the avexving on whieh the offense iz allegea te heave been 
committed he with his wife and daughter vont te a theatre and stood 
in line at the entrance of the theatre waiting to snter the theatre; 
that he war im clivilien elothes; that the defentomt was standing tn 
line behind them; that the defendant bough} tiokete for seven or 
Sight women whe vere with himy thet ne, the witness, heard the dee 
fendant make several remarks, but that he could mot fuct hear whet 
they werey that just of ho, the witnens, get te the dear ha aata te 
the erowd on the cast, “As little as you could do over there would 
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be to Let some of us in from this direction; we have been standing 
here about fifteen or twenty sinutes and you have como in ond wone 
of us hove cone in;* that the manager of the theatre come out and 
Let him, the witness, and bie wife and daughter ge in; that after 
the witneee had atepped in the theatre he heart the dafendamt aay 
that he, the witness, wae “only looking after" hianelfy; that the 
defendant then backed out of line and started toe Tight with bin, 
the witness; that the defendant struek him several times; that he, 
the witness, told the defendant that he wan a polleean; that he, 
the witness, put hie hand to bis beek pocket and pulled owt his 
revolver, that someone atruck at him from the orowd: that he told 
the defendant he wae wider arrest; that finally be ond the defend 
ant got out om the gidewalk; that the defendant had hie hand around 
him, the witness’, neck; that “they” ware erewding on him, the wit- 
neers; that he, the witmens, toad the defendant ee againet the builde 
ing helding him with hie Left hend; that the defendant was tuseling 
with bim wntil the pare] wagen arrived, 

Om efensmaexeninetion the witness teatified that the 
emily thing he said to the ‘efendant before the defendant grabbed 
him was, “Hy friend, you eught net to make a renark of that kimd;* 
that the resark that the defendant aade wae that he, the vitnese, 
Was only talking fer himeael!, 

The wife of the somslalnant wituess testified thet 
while they were standing im line there vas a great deal of push- 
ing and that the camplsioing witnese sald, "There ia nobedy over 
here going inj" that the defendant was talking and talxing, and 
that ahe enid to him, “You had bettor be #ti1l;" that the defendant 
then sald, “He is only talking for bimeaif,* 

The manager of the theatre testified on behalf of the 
City ef Chicago that he heard the complaining witness tell the 


erowd te be careful ad uae a little ‘udguent; that he heard the 
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defendant say te the office, “Kind your ow damm business, you 
are in,” 

The defendont testified that he went to the theatre 
in question secomponied by five women and two ehildren; that after 
purchasing tickets he vae standing in lime om the orewA behind 
was pushing; that the somplaining witness aaif, “Gut the pushing; * 
that he, the defentant, wald, “1 cannot help it if a bane of 
ehileren behind mo are wushing;* that a the puching event inued 
he, the defendont, fell against the stand and mode « terrible 
melee; that the eompisining witness leaked arownd at his, wd that 
the wife of the gemploining witnees e244 something; that the erewa 
Started to push again, thet the compleining vitaese turned te him; 
that he, the defendant, sald, *I sameet help the erowd (rom pushe 
ing end choving;* that the couplaining witaeme then evliared him 
with hie left hacd, struck him in the forahend with a pistol ma 
pushed him; thet he, the defentant, grateed bold of the arm of the 
@omplaining witnesea; that he, the defendast, did met knew that the 
@euplaining witnene wae an offiser until sfter the eomlaicing vite 
mess struck him «ith the vistel, 

The four wowen whe sevemmanied tha 4efecdont teatified 
im substance that the complaining vitecec was the ageresser; that 
after he had entered the theatre be cove out and attscked the dee 
fendant, One of thoee witnesses tentified that after the come 
Plaining witness get inside the dacr of the theatre he said, “Let 
me get out, i wast te get a peli at « feller on the outside,” 

From a careful eonsideration of the evidenes wa axe of 
the opinion that the evidense ia net sufficient to sustain the 
effenee charged in the compiaint. 

The judgment ie reversed an¢ the eauee remanded, 

RAVERSED AKD KRKADIRD, 


KeSurely, >. J., md Matehett, J., canecur. 
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JACOB G, LAVLAUOR 9961.4. 639 ’ 
Appellant, ; ; 
APPEAL FRG MYICTRAL Court 
a 
; OF GAicads, 
&, I, DAVES, 


BA, AVSTICE JOHNSTGR DELIVERED THE GPIRION OF THN Coun, 


This te an appeal by the plaijntii’, faecokr G. Levine 
son, from a Judgment in fuver of the defendent im the Xumicipal 
Court of Chicage in on action ef forcible entry and actainer, 

the erincipal question in the ease is whether the 
Aefendant ie entitled te the oceupaney ef a rover, daaienate?d as 
room Eo. 1, in the building owned by the plieinmtifr, The room 
was one of several rooms alleged by the defendant te have been 
leased by the plaintiff te the defendant, 

The defendant contents thet he wae avicted from the 
Foem by the plaintiff, The evidence shows that after the ale 
leged eviction the defendant sent the plaintiff 917,50 as rent, 
inetesd of $26, the wiowt mnemed in the lease. The plaintirr 
refused te accept the $17.50 and cosmenged the presant estton to 


eee ee 


Fecover posrension of the premises, 
The plaintiff purchased the buliding frem H. Oo, 
Steffey. At the time eof the purchase the defendant wae a tenant 


te. ee ee 


ef Stefig wider a written lease. The part of the dBuliding loseed 


i pean 


to the defenéent waa d4encribved in the lease ae follewst “"wamee 


—— 


ment prewises ** new fitted ut for office purneses with adjeine 

ing reces." This clause in the lease ie obviously mubiguous, 
and ers testinony was admitted by the court to exiain (ofiaitely i 
the part of the prenises intended by the Lease, | 
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Steffey teatified that he rented te the defendant the 
*aoneo” he, Steffoy, had oceupied and that room Ko, 1 wes one of 
the reems that he hea oceupled, The deferdent tertified that the 
part of the premises that he rented from Stoeffey hed been occupied 
by Steffey as a real eetate offies; that he, the defendant, bought 
from Oteffey the business and equipment, « deske, signs, stationery, « 
end that the equipment remained ag he bought it; that room Se. 1 
eontained signboards, for wale wignus, for reat signs, atenelis, 
stencil eupplice, plseards, tecle and things neeussary to the 
real eetate wfflice, 

Counesl for the plaintiff eentend that the akeve tese 
timeny of Steffey ond the deféndent was inadmissible because the 
written Lease could net be waried by orel testimeny, Counsel for 
the plaintiff sre net in a ponition to assign errer on the ruling 
ef the court im admitting the testimony, av the cucetion ia not 
properly preserved fer review. 

During the exarinatian of @teffey the trial attorney 
for the plaintiff said: “re ig an attmept te change the teres of 
the leane,* but the court 414 mot rule on the objection. Tae | 
testimony of thea defentant Waa not objected to. But aside from 
the question whether the objection ie aaved fer review, we think 
that the tastimeny wae clearly adsissibie, 

The rule io that if s written instrweent is subigueus, 
evidence eof extrinsie facts, which show the construction placed on 
the instrument by the parties, is adaissible, Scohmeider v. Neubert, 
M08 Tii., 40, 43, 44; Turmer v. Gegoed Art Colortype Co., B23 (21. 
69, 655. . 

Om the queetion of the alleged eviction of the de. 
fendent by the plaintiff, teo witnocanes testified em behalf af the 
defendant amd one witneae tentified em behalf of the plaintiff, 
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kira, Mary Pierson testified on behalf of the defendant 
that she was a tenant in the building; that she heard the plaintiff 
tell sether tenant, Mra. Marie Madden, that cho, Ere. Undden, could 
put her furciture in room Jo. 1; that the bwiiding belonged to him, 
the plaintiff, and net to the defendant; that Mrs. Nadden moved her 
furniture inte the room, 

iva, Marie Sadden teetified that ehe wan a tenant of 
the building; that when she moved into the Wullding che agked the 
agent of the phaintirt if there was a storerorm; that a girl in the 
batiding told her te put her thinge im the atorereem (Moom Be. %); 
that Yrs. Pierson said, “You cannot put year things down there; it 
ie net your reomj* that phe, tha witness, said "it ie eur roomy we 
were told i was our room; * that she, the witness, went te ser the 
Plaintiff about the matter; that the plaintiff’ went te the bub l4= 
ing ond eaid, "You go ahead and use that room. Who is Ur’ Davis 
(the defendent) anyway? i am the owner of the welldings* that ahe, 
the witness, went ahead and put her things in there oud that they 
have been there ever since, 

the plaintiff testified that Kre. Kadden came te see 
him end told him he had sone furniture in the eterercam (Room Ho. 
1); that Bre. Pierson tad tolé her te move the furnitwre out as 
the defendant had told Yrs. Plerson set to let saybody in the reem; 
that he, the plaintiff, went to the building te see what wae the 
trouble; that he esid, "Yell, I do not know exactly. There is 
storage room in the bamewent.s If you wiil see the jonitor, possibly 
he will tell you which roomy” that that was all he said and that he 
left; that he 414 not tell Ere. Nadten she sould put her goods in 
the room regurdiesw of what the ~Lutatiff said, 
correct sat tht the ulgaunt soomd be affinenas © °% OM Co4rt we 

APPIRY SD, 


ReSurely, P. J., and Matehett, J., comour. 
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Appellee, 
APPOAL FROM BONICIPAR COURT 
Whe 


oF CNICAGG, 
THE BOND & WORTGQAGS COMPARY, 
a Geryoration, 
Appellant, 


WA, JUSTICE JOHNSTON DALIVERED THe OPIEIOe oF ts Cour. 


Thies 46 an wppeel by the defendant, The Bond & Rorte 
gage Company, from a fudguant in the Municipal court of Chicage, 
in favor of the plaintiff, 7, B, Benga, in an setian ef replevia 
Brought by Bonga te recover poxsseaticn of m bond deseri bed as @ 
Bymphrey Bond, with aime interest coupons of $17.50 each attached 
to the bond. After the actien of revievin was hegum the plain- 
eiff file4 a statement of claim oileging that the defendant hea 
sonverted the bond te ite aan ure, 

The materiel facts are net in dispute, Ali of the 
fasts leading up te the time that the defendant bocame sennected 
with the matter of the bond 4e oot cloarly appear from the evi- 
denee. The plaintiff had same business dealings in regard to the 
purchase of a bond with Charles 1. Caswell, “ho was presumably 
engaged in the real astate or bond business, Yhe pleinciff gave 
$495 te Unwwell as a payment for "a bond” apporcntiy «a “Johnsen 
industriel” dend, whieh Caswell wae to deliver to the plaintiff, 
Canweli did not deliver a bend te the elaintiff, The plaintiff 
made repeated demands on Gaewell) for the delivery of a bond. When 
the plaintify vould demend a bond, the plaintiff says that Casweld 
"kent putting me of f.* While the matter of the bend was in this 
situation Caswell went to work for the defendant, The Bond & 


Mortgage Coapany, a8 5 sniesean, After thie the plaintiff went te 
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eee Usewell ut the office of the defendant, and again denanded that 
Caewell deliver kia «a bend. Cnaewell said that be ald net have 
“the Johnson Industrial bond,* but thet he hat o bond "Just as 
geed if not better,” ond that “it brings 7 per omit.” The plisin- 
tiff took the bend and signed a reeeipt for it. The bond wae the 
bond wileh we have previeuely referred to oe the Buuphrey bend. 
The bend wae obtained by Cagwell from the seeretary of the 4. 
feniant, end when Caswell pot the bend he 014 the secretary that 
he wanted it in order “to show it ta 2 enatamer. Gaorwell signed 
® Freomipt and written agreement in reepest of the hend when 1+ wae 
delitvered ta him by the searatary, "e shall 4ieouga thie reaoipt 
and agreement later, The slaintif? cot the bond from Ouewall in 
January, 1923. In “the winter" of 1993 WAliiow KeCulieugh, the 
aesietaut treasurer oF the defendant, at the direction os/ lan 
Wagner, the seoretury of the defendant, wert to see the plaintiff, 
gave the plsintiff «a eard of the defendant on whieh the name and 
official title of the asailetant treasurer sopomre’d, Ineutred of 
the plaintify if he hed received the bond from Caewell, ond ine 
formed the plaintiff that Cassell bad never paid the defendent fer 
the bend, fhe pisintiff tol4 KReOulleugh that he bed civen Unewelh 
money tor @ bond; that he had “heen after Canwell” anf Cosel. had 
given the bend for the woney he bad ont d Cagweli. he plaintiff 
aere? Uetulicugh to give him a bili ef sale for the bond, tat Yee 
Cullough said he could net do it beesune the bend had set been 
paid for, Yhen the pleintiff teld MeCultough that he hed bought 
the bond from Caewell, sgoording te the teatimeny af the ohaintify, 


Betullough said, “That is oll right, Ye want te keep track of ow 
bonds,” Subsequent te the conversation with MeCullough, the plains 
tart on May 9, 199%, presented one of the interest soupons of the 


bend te the defendant, ond the defendant paid the eouren, On 
August 5., 1925, the plaintiry wont to the effice of the defendant, 
@aw ies ida Wamer. the secretary of the defendant, and asked her 
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if the company would be willing to repureahase the bond. Misa 

Wagner told him that the cempany would try te get « customer for 
him. The plaintiff gave the bond te Mies Yagner and got a reaeipt 
for it, ‘The defendant bas had the bond in ite poxssension ever gince, 
Prior to begioning the present estion the pleintiff mude a demand 

en the defendant for the return of the bond. 

Gewneei for the defendant eontends that the bend was 
stolen by Caewell frem the defendant; that "1t is elementary that 
Bo ene can gire good title te a atelem ehattel;* that “for the ¢con- 
venilenee of comercial trenanetiana, an exeepiicn to thie rule in 
made when the article stolen is curreney or a negotiable imetrument;” 
that therefore the piaintiff did mot aequire title te the bend wilese 
the bend was asgetiabie wid was purchased by the plaintiff in good 
faith befors maturity; that the bend wae not negetiadle; and that 
the pleintifr 4i4 net purchase the bend im geod faith as an dnnoe 
eent purshorer, 

We recognize the o@neral rule that “ne pergon oan by 
hie eule tranefer te anether the right of ownership im « thing in 
whieh he has net the right of ownership, excent in the case of 
@ash, bank bills, cheeke and notes payable te bearer or transferable 
by delivery in the ordinary course of business to & goreen taking 
the sane bona fide and paying value for it.” Uenin v. inG@rasgs 
State Bank, 3 411., 336, 33%. But we are ¢* the opinion that the 
bond wae sot stolen from the defeuiont by Gaewell, and that Gaewell 
has not coumiited any eriminal offense; that the tend waa obtained 
wy Caowell from the defendant as a szlesman fer the defeuiunt; that 
the plaintiff reecived the bond from Caswell in such cireunwi ances 
ae reasonably to induce the plaintiff to beliewe that Caereli waa 
sutheorized te deliver the bend te the plaintiff; that the pisintiff 
therefore sequired a lawful titiea te the bond, Purthermere, ve ure 
ef the opinion thet the ect ef Caswell in delivering the bend to 
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the plaintiff wae ratified by the defendant, sad the omership of 
the bond by the plaintiff was agknowledged and acquiesced in by the 
defendant. 

In this vlew the question of the megotiability or the 
nomenegotiability of the bond ie iematertal, 

Sur ¢onelusiona are fully sustained by the facts and 
by Fell established principles of lav applicable te the facts, 
Gaeweall vas a bond galeaman for the defendant, There is no dlapute 
about that facts Ko Cullough, the assistant treasurer af tha Jefendant 
teatified explicitiy that Cawwell “wae aelling bands ‘or un.* 
Gaewell sbteained the bond im question fram Mies Fagner, the secre. 
tury of the defeniact, in the usual coureo of business, Phere is 
Mot the slightest evidence that Gauwwll wrengfolly gained posession 
of the bond as the result of w conspiracy with Nios Wagner, ner is 
there any evidence tending te shew that the act ef Camwell in obe 
taining the bend canetituted either larceny or ewheazlement. on 
the contrary the reewipt and agreement which Caewell signed when 
the bond wae delivered te hin by ier Yagner relieved the tranane- 
tion of any ¢crisinal feature, The receipt and agreement are as 
follows: 

"TAR BORD & MONTCASY COMP ARY, 
Suite Gim Hwmdred, Bleven 4, Lagalle 4t., 
Ghicage, iilincsis. 

Chicago, Jen. Srd, 1923, 
Reoeived from The Bond & Hert cage paar the undernent ioned 
ereecety in tyust; to be returned oy satisfactorily aveount ed 

Kwaphyey Sond ko. 284, 

We hereby agree that we are and wiki be the bailee of sald 
property fer you, aid upon demand we will forthwith return it te 
yous or, of your request, we will forthwith turn ever te you the 
total preeeede of uaid property, whieh ehali be at Least the full 
and trua value thereef; or, upen demand, we will forthwith de 
liver to you the equivalent fer sald property of oe kind, character 
amd volue entirely satisfastery te you, to be held and disososed of 


you in the pluse ef said preperty eo delivered to the bearer 
OF Ub. 


$00. G. lee CASTRLL.” 
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The reoeipt and agreement were in printed form, showing 
thereby that they were not prepared eapesially Yor the transeetion in 
question, but that they were merely in the ordinary form uded by the 
defendant in the course of ite business. It wil) be observed that 
the agrement does not require the return of the apreifie bond, but 
only the return of the proceods of the bond, or the delivery of 
property which shall be “the equivaient” of the bond, and “of a 
kind, character and value entirely satisfactory” te the defendant, 
Ascording to the well settied rule sugh an agreement ie net a baile 
mont, but a eale, and the ebligation created is o debt. Lenergan +. 
Stewart, 86 S12. 44, 49; 4 ¥. Sebween, 
227 Tha. 873, S78; Chigkuring et ol. v. Baetrees et ai., 130 [12, 


206, RLS; » Sooka Srowineg Co., 169 
Til. AOve 347, Sahl. 








There ie no evidence im the wase at bar fron whieh 
reasonably it can be inferred that when Caswell obtained the bend 
from Mise Wagner and delivered it to the plaintiff, that Gasweld had 
a fraudulent intent to appropriate the band te his own use amd did 
mot intend to comply with the conditiome ef the swreamont. fie 
estatenmt te Kise Vagner that be wanted the bend te whew it to a 
Gusteser is not sufficient te Justify the inferenes that he intented 
x Peanbeaenthy /ewerepeiinas the bend te his cen use, ani wot te ane 
ply with the terme of the agreement, And the mere fast that he dee 
livered the bend to the plaintiff did net, in iteelif, constitute « 
frauiyigat conversion on the part ef Caswali., He had a legal right 
wader the agreement te doliver the bond to the plaintiff. In ae 
doing Caswell 414 not viviate the terse of the agreenent. A breach 
of the agreement would only aries if he did net make return of the 
ereperty to the defendant equivalent in rales te the bond, 

Gn the record in the case at bar we are af the opinion 
that the legal relation between Caewell and the defentant was one of 


debter and erediter, It follows, as we have provicunly stated, that 
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Caswell 414 not steal or mmbenxle the bond from the defendant, ond 
that eonsequently the defendant cannot retain possession of the 
bond on the theory that the bond was stelem from the defendant by 
Gaswell, ond thet, therefore, the defendant never lost tithe te the 
bond, 

Ve are further of the opinion thet whatever construction 
may be placed on the set of Gaewell in obtaining the bond from the 
defeniant, whether criminal or fraudulent, tha defendant ie net ome 
titled te the poasesaicon of the bond, eimee the avidonce om behalf 
ef the defendant clearly shows that the defendant ratified the set 
of Caswell and acknowledged that the plaintiff was the owner ef the 
bend, The evidence in this reapect has been previously referred 
to, but we whall etate 1¢ more tn detail. The plaintiff received 
the bond from Caswell about January 4, 1993. After that Riese Wag- 
ner, the seeretory oF the dafeniant, sent ReCulliough, the agai stant 
trensurer, te see the phaletiff, WeCullonugh testified that he saw 
the plaintiff "in the winter” ef 1023. Tho exanination of Kaeo 
Gulieugh in reeseet of hie visit to the plaintiff ie sa foliews: 


"4. Bid you see My, 3, BM, Bonga im Jaomuary, 19°73, with 
referenes to «a tend? 

As I wowld not whether it wae Tenuary or mot. IT 
saw hin in 1023 in the winter time, IF went out te ane Bre 
Benga; Mics Fagner sent me out thors, 

ue DMda you see ir. Yonga? A I eaw him ond talked to 


q Give the camversation, 

Ae I seked Bre henge if Mr. Gagveil delivered a bend te 
him, ani he said Mre Casweli had ond he wanted to have tt 
esehed and I told biw «eo 

Attorney for the defandant;: VWhat wae «sld’ 

» there wap nothing said. f told him Ur. Ganwelld 
never paid us for the bond, Mr. Bonga sald that he had given 
ar. Gauvwell money ond he never had regeived any pron or 
principal; that wae alter lr. Cagwell and bre Gaeweli had 
given ® bend for money that he had paid him before that time 
and he weahed a bill of sale for the bend, ond 1 teld him that t 
would net get it fer him, we gould mot give it te hin, tut that 
he had to get after Br. Saswe2d for the bend, that we would net-<at 

Attommey for the defendant: Mr- ——— asked for m bill of 
sale from the ond & Morte Company? 

A He asked for a b of sale. I told him it wae ine 
porsible, te go amd take it up with Kr. Gaswell and pay fer the 
bond and 1 would be glad te de it fer his, He said that be had 
















ene ‘e na inners + eal phar Bs etree ea Mee 


RRO e 4 ey sols a 
totsountesoe ‘ehenacr vast seintde we ‘te aware wm fy 





ere ech ah | ea : “Babne keh @ 
we te bcetie ath ase ‘sabi sat ‘ate benno nioe baw AU . 


get oeke tecte wosts <eaee of ney poner ceed: north Saad ab 

ats bode se tdeGeid dani, tiwhanrteh ea ee ‘vuldenone a va 

woe Git fault i bs ioaet sae La Vu Pileke ad a6 we 88 aa ; 

ee ee oat a ne ae 

Be swvaiiyt ‘te ab Petgadady oat ot ahely att 20, donaner: ah “wr 
ie eee rhcene’ Be agaolt a va ee pit 


h  dee 4a eeeneh wow £2 westsocte 
sie eae RN Fs ae mek 





anh ts ve " a &'?, } Peyton pe tM +h penne ity Te 


nevor received the interest or principal and he would be g<iad 
to leone the interest if he was given the princioal.* 


Croateexanination by the attorney Yor the plaintiff: 


"4. In this conversation when you went out te see Kr. Henge, 
aia you fe out at bio request, or at whone request 214 you go out 
to see him? 

Ae Mies Yagner’s request. 

&. Mies Tagner told you Br, Bonga had bought the bond? 

A. the said ghe theught that he had it, 

Qe bop you went out there he teld you he did have it? 

es Gas 

% Amd he told you he got it from Mr, Camwell? 

Ay Tvrom Yr. Caswell, 

de Amd te. Canweli was comeeted with the Bend 4 Mertyage 


He was seliing bonds For us, 
% Amd he was in their offiee and he told you that he paid 
Nr. Caswell for that bond’? 
fe He aodd he bud given money to Sr. Gowweli for the bond, 
Ge Amd them Gasveli hod the money’? 
Ae That he had paid te Caswell -*# 
% Did he get a bi1, ef sole From the company? 
A, Rot Trom the soupany, 
&. het reason 4id ho give you’ 
Ae To show that he ewe the bond, 
4. He had the tend im hia possession, 4idn't het 
Ap Re had the bond in hie peesorsion. 
You 240. 


. ‘t_ come out an? oak tie te return the bond, 44 
zau" 

A. Be, T aid net.” 

At the time of the above conversation batesen Eoelullough 
and the plaintiff, Gaswell wee atili in the eupley of the defendant. 
Caswell aif net leave the employ of the defen‘tant until about April 
8, 1923. 

Gm May 9, 1923, the defendant sald the elaintiff 727.9 
ae interest on one of the coupons attached te the bond, On August 
3S, 1923, the plaintiff went te the offiee af the defendant and 
had @& conversation with Kies Wagner, the seerstary of the defende 
ant, in reference to the bend, The sxmsination of Mise Sagner in 
thie regerd is aa feliowsat 

"Attorney for the defendant: Mise Vagner, 414 you ever 
have 6 talk with Sr, Zonga, the pisinmtiff im this euas, when he 
brought the bend beck to the Sond & Nertgage Company? 

A He came in and caked me whether I would be willing te 
repurchase the bond if he brought it im, if I conkd get him a 
purchaser? 

& Pid he brime it in? 

Ae Yes, he brought it and I gave him « receipt for the 


bend, That in, we take cara of bends that have been sold by 
the company,” 
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Cronseexanmination by the attorney for the plaintiff: 
J The first time he spoke to you did he have the bond 
with hin? 
~ He did not. 


In that wonvoersation he made inquiries about your 
eckhine’ the bene fer nin? 





qe Bia you tel hin that you would? 
he i di4 net; 2 told bim we wow), 


: What 414 you say about the tand? 
Ae I eald Af he woukd bring it in we would try te got a 


er. 
ue Well, be came back, dia he, after that, vith a bond? 
Ay He qame back the next day. 
a. Ama left the bend with you hel the mureane of having 
you secure a purchaser for him? 
A. Yow, alr, 
Ge ADA "the vend han been in your possecaion erer einoot 
Ae Yeu, wiv, 
&e Lal never did return it to Hr. Bonga’ 
fe Oo. 
yg for the plaimelff: That ie ail. 
e Gourt: When did ke give you the bend for sala’ 
i When 444 tr. Monga give it? 
4 Yes, I wean the actual bond, when 444d he briny that tut? 
& i don't remeaber Just the Ante, he bad a veesipt fer it. 
Attorney Ter the defeitant: The date of the receipt will 





ehew. 

&» The date of the ree@ist is serrest. *°* 

% You knew on January Srd, 1923, er you knew from January 
rd, 1923, aii the time up te August Mth, 1925, that this pare 
tiewler tond wae in the peseeseion of Kr. Bonga, didn't you? 

Fae Yea, air, 

G Ali that time? 


The Court: % You did? 


Biss Wagner further testified thet thoare wae a éilapate 
vetweon the dafendant snd Caswell in regard te Casrell'’s compensre 
tion from the defendant, Biss Vagner's teat imany in thie reepeet 
is as follows: 

". When did he some to the Bond & Mortgage Company? 

Ae Right im Rovewber, 1952, 

Q. Amd during that time you had sesoumte against Mr. 
canes — Mr. Gusveli was aekihe bona claims for commiesions 
ue 

Ae You, efr. 

Q There were contra sccounte and charges, ani that se- 
counting hos never yat been sd jueted? 

As het entirely,“ 

Sounsel for the defendant further contends that the 


smount of the judgment, namely, )657.5, is incorrect; that “the 
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court might be correct in asowing that the bond ie worth $500, 
but the trial court entered Judgment for $500 plus the nine in+ 
terest coupons of $17.50 ench;* that the bond deoot net matyre 
until Hovenber 0, 1927, and that oll of the interest coupens 
had net become due and payable at the time the Judgment was 
entered. 

We think that the @aount of the judgnent is ine 
correct, and that the correct eaount should be 9800 plus interest 
at the rate of seven per cant per annwi from Aovember 9, 1922, 
the date of the iseuaner of the bond, to January 26, 1025, the 
date of the judgment in thi» court, lese $17.96, which was the 
emount paid to the plisintiff fer ome of the intorent sowsens. 
The interest from November 9, 1022, to January %6, 1995, amowte 
to $77.80, Beduoting 917.50 from thie ameunt and adding $500 to 
the remainder, we have $840.03. 

The fudgment fer $657.56 ia reveraed; ant av the ease 
vas tried without a fury fucement wihl be entered fn thie court 
in favor of the pleintiff in the sum of $965.08. The onete of 
this appeal will be taxed against the defendant, 


TUDUMENT REVERGED ABD TroceRt 
RBTLARG FOR $960,606, 


Sho. a€ 
MeSurely, ?. J., amd Hatehett, J., concur, 
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WIMFINLD KB, SOMMNDORF and a PAN 
OSCAR H, BORNICKE, yorr \ C40 
Appellante, fu) SY =? 

APPUAL FHOR MURICTPAL vouRT 
ve, 
OF CHICAGO, 
BARGAREY J, ADRS, 
appallece, 


BR, JUSTIOR MATCHATT DALIVERED THA GPINION OF THE QOUAT, 


The plaintiffe belew, who appeal from » judgment in 
favor of the defendant, entered upon the vwerdiet of « jury, filed 
a atatenent of claim alleging that defendont was indebted to them 
im the om of $750, fer commissions as renl setate brokers, on 
account of services rendered in finding a pureheser ready, willing 
an4 able to purechape sertain real estate of the defendant known as 
4727e29 Lake Park avenue, Chicago, Dilimois, 

The affidavit of merits alleged in eabetunes that 
Pleintiffa were enpleyed upon the representation made by them to 
defendant that they never claimed commissions where « sale wag not 


consummated; that in the particular inetance op secount of whieh 
Plaintiffs sue, the edie was met is fact consumented. Further, that 


plaintiffe were infersed prier to the tracasction in sontroverey 
that defeniant's price far her property was $30,000, aud that through 
other brokers she had contracted te eebl it fer thet emeunt, ehich 
sale, however, the purchaser had refused te consummate, and the 
plalstiffe advised defendant te make the contrast of sale (on age 
count of which the suit fe breught) through plaimtiffa, ond thus 
establieh her lese, rhen she sould sue for cad reoover the éif~ po] 
ference, which woul’ mowit toe the sum of $4,000, the contract in 

the inetant ease being am agreemant to nell ond buy at the price of 
$25 G00, 


The affidavit of merite further everred’ that 4ef'endant 
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was advined to de this by plaintiff's attorney, whe notified the 
brokers in the v¢irat sale, but never ia fact brought any oult. 

Further, that defentant informed plaintiffe that she 
might not be able toe deliver poraranion of the property, because 
a tenant then in possenaion refused te murrender li; that plaintiffs, 
however, preained that they would hava their attorney put the tenant 
out of possession and that there would be neo (iffiewity in ebtaine 
ing posaresion im clesing the deal, which they waderteok but failed 
to de; that the purehaser thergupen refused te carry out the cone 
tract; that the sai? tenont iw efi) in possession and refuses to 
yield it; that defendant relied om the advice of pisintifr snd 
their attorney in these respeots, im which they failed te perform 
ané that the alleged purchaser wae tharte?’are set ready, veilling and 
able to purchaee the property. 

The evidence ap to the respective centantions of the 
parties was subaitted te a jury, vith the remul! already indicated, 
Plaintiffs, hewever, new contac’ that, notwithetaiding the avidenes 
@ubmit¢ted as te the slleged agresvant that defanient ie bound ae a 
matter of lar because uhe tigne’ a camtract agrecing to wall to the 
prospeotive purchaser, and plaintifia cite a muaber ef canes, ineluds 
ing You ¥. Byam, 240 T14., 392; Genmia v. Halterg, 123 ii. App. 
93; Tagkett v. Fombey, 156 Til. App., 97; Gohulte v. Meghan, 133 
Til. Appe, 491, wil of which are, however, easily distingsishable 
on the Sxets from the inetwaut gase, There ia no merit whatever 
da this contention. 

it io further argued, however, taat the court arred in 
Fefusing to Feceive material evidence offered in behnaly of the 
plaintiff, and such evidemee is stated te be questions aa to 
whether Kr, Hagan, whe represented defendant im a sult browght te 
disporseoe the tenant, was the attorney ond sgomt of plaintisfe er 


@efendant, en4 aleo queetions tending te show why defendant 414 mot 
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: recover poeseasion in the guilt brought by her for that purgese or 
| yesover danages from the Tirst vendee, 
| 1¢ de alao contended that the court erred in refusing 





te receive in evidence dertain atatenents made ty defendant at the 
trial of the fersible detainer sult, fhe plaintifi’ea de net epemifti- 
emily point out the particulss part of the racert in vhieh thene 
Supvered errora appear, ani we have therefore been compelled te 
examine practically the entire abetract of the evidwaue in the 
eoquslferation of these content tone, We find, woon sech examines 
tion, that ne material evidence bearing upon the isauce ree time ° 
properly excluded; that, av a matter of faer, flainelfye «t+ ampted 66 
bring out these Astters upex erceseexzanings Lon ef the mininediy, whieh: 
*he court properly Ferused *G pervit becaus¢ the mattera +6 wind ch the 
gueections related hed net bean tamti fied *e9 er defenctant syee* loned 
eonesrning the saue on her originel exenination, 

Other gueetiong of wrfoh plaintiffs camp) sin rere properly 
excluded because they wore offered tn rebutial. Plaine its complain 
bit*orly besaune *he gourt Kowld apt aiiow wrest of conversation 
between defendant and are Kagan, whe was then ating aa her at horney, 
a? the reques* of plaintlifs, ooneeraing @ check whick det oxidase rhe 
ceived rrom her tenant +6 avely on rant of ‘he preai ses re r the wonth 
of Oerobar, fe is the theory of plaulatift's *hat she secertance of 
*his eh eak prevent ed the recovery of ooeseseian ia “hes Toraibhe 
desainer sult, The check in question, however, was paid Gereber 4, 
reRe, ten doye befere the agreeman* betwoon plain«i ffs and gafente 
ant war made, and *hese Taete aire whoon! RadLot ad, the evidenee 
was therefore immaterial, tut oe % Mats er of fact the regerd shows 
“bat Gefondan+ wae exanined at Length in regurd *s the cheek, ond 
that Sr, Hogan was alec pornit? ad to soatrity ‘o nde version of hat 
*Franenc? fom, and *he Paats AS ‘hun tem ified +o wore purmd+tad «9 


go *o the Jury. Conversations o* *he *ime of +he ‘rial of she 
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fercibhe detainer suit elene were excluded, smi we Uaink propere 
ly, for the reason that the quevtions eeked wore met preper upon 
creseeenumination, s¢ were alse ether questions aexaghuded by the 
court of which complaint is made, momely, ac t shether defemtant 
conwulted Mr. Hagen befers the denlinge with pleimtiffs with re« 
ference to the watter in comtreveray, ead whether defendant directe 
ed Mr. Hagen to dissiow « wit thevetefere etarted by her on the 
seecalled Carre, coutract. 

It do cleo urged thet the court erred in exchuding 
questions «0 to vhether defentent diacharged Sy. Hagan iu the 
fercible detainer wit and tesk how papers fram bim before Gye 
motion for a new trind some ups 

Wadle these qmouthons vere excluded ond prope rhy, Upon 
@rosoecxmination, the facts were toxtified to wy the partion, 
and the ovidenae weet te the fury. There was, therefore, we oxnor 
in this respect. : 

Xt Se next comtended that the court erred im 4omying 
@ motion of plaintiffe to withdrow « furer ond contimme the 
@ase becenae of improper conduct on the part af the defendant’ « 
attorney. The epeckfic ehjection wade de thet the atiorney fer 
the dufemient fm the course of ker exominstian put te defendent 
thie queation: 


How may monthe’ rent on thet preperty had 
veon up by attachment preceeding? 


Gbgection By lagene 


The -wurt; “hat is the purpose? 
Ry. Gkigmer: i withdraw the question.* 


The umdicputed evidence ehawe that dofanient won a 
resident of “deconsin and that thie muit eqcdineat her was begun 
by sttachment. The pleintiffe' contention fs that the jury vere 
Brejudiced by this conduct of the attorney. We are unable 





te cee in what respect intelligent Juyers (hich we sust ove@sure 
these were) ovuld have been unduly influenced by anything that 
eeourred in this commection, and eve inclined tw agree wAths the 
suggestion of defendant that this is “Hueh Ado about Ne thaing.* 
The piaintif~s aise argud mt length thet the sourt 
erred in the giving and refusing of Anatructions. Viiv we da 
met think there was material @rrey is tode reapeet and although 
Same of the inetructiona may have bacn subject to aPpiti¢ion, we 
do net think these objections ought to be: considered om thia rea» 
ard, for the rervon that objections af pleintiffe thrrete, where 
made ut wll, ware mat wpeestic. From severaa decisions of this 
eourt it appvars thet Rule & of the Kunicipal enurt, whieh cas 
made m port af the vecord in those eases, provider ia substances 
that objections to tue giving or refueing of orui inutructions te 
the jury aust oe apewifie and mast we made fmciodiately upon the 
Gonclusien 4f the charges ant before the jury votive. (08 Grolle 
Sep Y- | +9 147 Thi. Apps, B52, Lishienhen v. Srudene 
Bhph Ine: Ga+, 192 Tid. App. 419; Ipteraiate Pinonse Sor voration 
Ve Saymercind Jewelery Go., G22 Lli. Apps 465), The rules of that 
Gourt are not made o part of this record. te ara, however, of the 
Spinien that where repented deciuiens chew the existence of such « 
wule, and the statute sutherises the Menicipai comet te meke the 
rule, this court wili premwme the continued exietence of the rule 
im the absence of an affirmative showing that it bas bean changed. 
(dee Tsbite vy. Chionga City fy. So,, 108 Ihie App. 494). irree 
speative of thia view of the situation, however, we are of the 
opinion thet this rule merwiy stntes the practice at common low 
where orel inetruetions are given. As we understand that practice, 





At ie nesossery wire It abtaine irrespective of ary male of conrt 
that the objections to the giving er refusing of inatruetions should 
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that the court giving ineteustions way hewe the opportuni ty + 
arrest any suppeavd exrar. 

Xt is slen aieimed Uset the coust opred dn refusing 
 €e give certain written tretrcotions requested by plaimuiffa,. 12 
fe net, er we arderstand 14, however, exvrey where the sours elects 
to Anetruct orally to refues wach writin Inetructions even trough 
the sume should bo oorregt end applivelie to the fneiw im the ease. 
Haken v. Avon & Song, 109 111. Apr. 100 Howe v- Ewlton, 826 21a. 
Ape: 889. Jt is siso srenetd thal the eourt exrveda in setting aside 
a divected verdict upon the attuchcent and quashing it beoeuse 
plaiutiffs failed im the woin isece en the merite. There was no 
evrer in thic respect, ae that ie the presger practice. hore tae 
 eriginal action faiic, the eitacwent tes met neotauaridy fail. 
Moore v. Hexilten, 2% Gils. 499, Ye eee satisfied upon thin resord 
that wubsatastial justias &«a been fone, and the judgaent is afe~ 
firmed. 


Heiurely, '. 3., and Johneten, J., soncur. 
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Re Je LHOCK & GOnPaly, } 
(= corporstion), ) AOTRAL SRO BITOEPAL 
Appelles.s 
GOURT OF GHICADe, 
VB 
GINPLAA CURFORATION, 
Apreliant. 


MR. FULTIGH MATCHNTT GELEVENSD THN GEILTOR OF THE Cowart. 


The plaintadff, sha de onpeliee in thie court, eaod 
the defencont in ite statement of claim, setting up in bags 
Morks ® written contyact dated Yeptumber 6, 1921, herein 
defendunt ordered from pledatifY 100,000 Lightnin Yori Fan 
Puliey Pine te be delivered f.0.b. Baltimore, Unrylend, for 
oma agreed price, The «tatenent slieged that the pins wre 
mamfastured, and 96,000 thereof delivered, and thet 78,008 
pins were om hemd «t Baltdmere subjwet to the order of defend« 
ant, tut that defendant refoeed to pay for the eae, chore by 
thers was Qe to plaintiff the sum of 06,074 with interest 
thersen fram September 15, 19%, 

‘Wee affidewit of merite adadttet the execution of 
the contract, denied the purchases of 400,000 pine, admitted 
thet plaintiff hed ordered 95,0900 pine which had been delivered 
tut returned te ent secopted by plaintiff. 4 alee set up 
glleged f<ise representations in the making of the contract. 

Bvidence waa offered by the pertics and the couse 
malmitted te s jury sich returned « verdict fer the plaintiff 
im the mmm of $5,500, upon which the court, overruling mo tiens 
fer « new trial end in orrest of judgment, entered judguent. 

The 4efendent urger thet the wtetement of eleaim did 
met atete a smise ef action, tat we think there were ne defects 
therein «hich were mot cured by the verdict. 
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Xt io farther wreed thet the verdict do dnconedetont 
with the ovidenee, and we think thie contention met be une 
teined, 

There was evidence from which the fury macht hove 
properly found that the defeniont gave the order for 160 oOo 
paime amd that 25, 4/0) of these pine wre wede ond delivered to 
it, amd thet the seme het not been padd for. The jury coald 
alee properly have found from the evidenee thet, ehile there 
wes an effcr on the part of defendent te return Ghoor pine, 
the come were mot returned. Salewlating ot the pradoe neweod in 
the contract, the jury could further hawe fount from the ovhe 
dence that defendent wee imdeDted te vledntif? im the «un ef 
$2,824 for these ping. 

But the uncentrudicted evidemes shewe tht the 
75,000 additional pins made were net delivered to the dofend» 
wnt, ont further thet plaintiff, prier to the beginning of tides 
wait, tareugh ite attorneys, wrate to the defemiont thet 4% hed 
*eoneluded te make other diepesition of the goods which hawe 
never bean ehipped.” “hether theve 96,000 pins hewe boom anda 
and 4f eo whether et « profit or lows does net cppear from ihe 
svicenes. There io no evidence in thy reonrd auffialent te 
tring the cose within the rule ichd dows tn _Sonte Keune Valdes go 
Tem Geo. We Krometer Sa., 229 141. Agee 390. It iv whebhy ino 
peawiblhe te detersime from the evidemoe on wheat theory the wer+ 
@iet for 32,500 wee returned by the fury er permitted ty the 
@ourt te stend. A new trivh sheuld have beem gremted. TAligy 
Ys Gpebiings 44 Rl. 00 Chicago Chey Nye Yo. ve Mend, 206 X22. 
294; Hubbel, v. Hoddrggh, 242 1A. Apo, G4y Comred Seipp 
Brewin “o- ¥o Begk, 85 Tlie Apps O57; Golomppoutog ve 
Retreneudens 147 TLL. Amys 1s eBe A Gelelle On. vo Oramory, 
SO This 2725 Strect Nokdvewr Somnomy ve actens 108 Kh. Apes 
Ane. 
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For the reasenn iniiestod, the gadgeont wid be 
—«-Peversed und the comoe remanded fer enother trie. 

| REVERSED AMD REMAMD“D, 
| 


Resurely, ?. Fog ond Johneotom, Jo. comeurre 


See supplemental Opinion on petition tox rehearing filed 


_ February 9, 1925, 
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BLISARETR wees ggg 0) 
of the Batate r . on, b ) 
Deceased, 936 LA. G 
Aprellee, 
APPEAL FRG SUPRA TOR 
SOMA OF COCK GoUNTY, 


VS. 


MINNBAPOLIS PAUL & SAULT ore, 
MARIZ RAILYAY GO, and BIGHOLAS MORATH. 


TRS EE 


MISMRAPOLIG, SY. PAG A GAULT STS, 
WARIR RaihvaY C0., 
: Appallant. 


BR, JUSTICE BATCHRTT DELIVARED THE OPIRIGR GF THe COURT, 


The Rallresd emepany, defendant In the trial court, 
appeals frem a Jutgment in the sum of 716,400 omtered upen the 
verfict of a Jury, efter setions for = new trial and im arrest 


ef Jutement had been overruled, The action wus {n ease and the 


pleintiff sued an odainivtratrix of the estate of her daceasad 


husband and for the benefit of hie helre at lew and next of kin. 
The joined as 4 defendant one Hiehelaa Nereth, 

The declaration in ite several counts allewed that 
the deecane4 met hia death on Kovewber 19, 1921, at the Inter 
aection ef Lee strest with the tracks of the Asilvead cenpany 
in the Village of DesPlaines, Gook Gewnty, Illinois, while 
Fiding ag an invited guest In at automobile which eas oened ana 
a@riven by the defendant Roreth, In the several counte the dec- 
Laration slieged joint negligence of Boreth a4 the Kallresd 
company whereby the autonebils was etruck by a pasnenger train 


ef the company which wan being rum through the vhiliaze at «a rate 
of speed forbidden by « valid ordinore¢e. 


Defentent Tiled the general iasve with eertain 
meeoial pleas whieh were afterwards withdrawn, s etiowlation 


having been filed which provided that the dafendant come any 
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might give evidence tpom the trial of any matters whieh might 
have been put in league by specinld please, 

I. Xt ie urged ae a reason for reverend that there 
was a fatal varianee between the avernente of the deelaration and 
the proofe subaltted on the trial, (2) Im that, while the deo- 
Leration averred that plaintiff's intestate at the time of ree 
e¢iving hie injurier wee riding as es invited guest in the ave 
temebiie of BRoreth, the proof Pallet toe establish the feet that 
he was such guest. (%) Im that, while the several csounte of the 
deolarstion alleged Joint negligenca, the verdiut ef the jury 


faund only several negligence of the Hailresd company. 


Ag to the first oupoosed werianee, the evidence 
tended te show that Meroth, the owner and driver of the autewoe 
bile, wae a wecker of the Ghicage Meter Gluby that a suit at law 
in which he was titerested wae pending at DesPisines wen the 
day on which the acaident happened: aad that he arrange’? te have 
the Chiesge Meter Club furnieh an attorney te defend the ease. 
The attormey furnished by the Club was Wr. Predski, and fer the 
purpose of garrying him te LaGrans# Kareth drove te the Heter 
Club em the day in quewtion, Pleimtiff's intestate was at thet 
time in the employ of the Club, and wan a studerter the low, not 
yet adwitted te the bur. It was suggested thag he shove ga t4 
DesPlaines with Moreth, and with the knowledge and apearentiy the 
consent of Bereth he did so, 

‘The defendant contends that wider thie «tate of 
facta the relationship of employer and ampleyer must be held te 
have existed between Boreth and the decensed, ond that Rorath, 
Srodaki and Kaghea were engaged in « common enterprise ond were 
Ween a joint mission at the time the aecigent occurred. As supe 
porting this contention Yabash Yentorn Ry, Go. v. Friodman, 146 
Tl. 543, and Carlin v. City of Ghieaco, 962 T11., 864, are 
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cited. 

We doubt whether the allegation in the declaration 
that the 4ecensed wan riding im the autamebdtle “ae an invited 
guest* may be comeiderea material. Whether he was riding on » 
quest or as an wxployee or ae one engaged im « Joint enterprise, 
the same rules would, we think, apely aa to the necessity of the 
defendant weing erdinery care api ef the degearad being in the 
exercies of due care fer hie own eafaty, If the allegation was 
not material it may be regarded a# surplueage, and it would seem 
that the supposed verlance, even if lt existed, would be Liku} 
wise immaterial. Shot thie ie the rule hae been decided in many 
Well eonsidered cases. Chisage Union Fraction Co. v. Erethaner, 
2235 Til., 62%; G, @ As Bp Be So, vs Blow, 206 LL. 483; B, St, L, 
Gon. Ry. Go. v. Abtaom, M10 [1l., M5; Powtel Toh. Ge. v. Likes, 
226 Lik, 249; Chicage & Gr. Trunk Ky. Co. v. Souruey, 197 1hi., 
471, These camer wll fellew the rule theretofore Laid town in 
¥. Bilig, 106 Thi, 65, where the court 











“A party ie not beuncd te preve matters shiah are nereoly 
surplusage. If the proef does mot correasond with wuch mate 
ters, the variance ia iomaterial, If the whele of an ayers 
ment be stricxen owt without destroying the plaintiff's 
Fight of section, it is not aeeessary te prove it,” 

The teste sem to be that allegations which are 
feseriptive of the identity of the thing whieh is legelly sasen- 
tial te satablich the claim or charge, or cliegaticaw which set 
ferth the contraet out of which the duty arines, whieh 16 ta 
Glaimed was violated or emitted, are material and excential ond 
must be proven a9 alieged., Otherwise, proof ie umnegessary, We 
think the evidence wae entirely consistent with the theery that 
the deceased was riding im Moreth's car ac an invited gueat, but 
if net, then at any rate we hold that the allegation wer not 


mater 4 ad . 
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Ag toe the seoonmd alleged ground of variance, someoly, 
that the negligenes alleged was jeint, while that proved was save 
eral, this aleo was, we think quite lawaterial eines an ¢xanina~ 
tion ef the declaration discloses thet, if the sliegations as te 
apecifie negligence on the port of Zoreth were otricken out, the 
Acclaration would etili vtate a geod eause of action, The charges 
im the declaration were, we think, cleariy divisible and the proof 
of the part wade exfSicilent to sustain a Judgment against the 
defendant. Gyianiog v. beCamp Vouk Co,, 247 Tl1., 278; Burnes v. 
Harthern rust Go,, 160 Ik1., 112. ‘the eases cited, supra, we 
think are sufficient en this point, evan if it be eeneaded that 
the point has been preserved on the reevrd, Smad th v. Lowanee Licht 
& Power Go,, 196 Tll. Ary. 112, 

zz. An the next place, it is eontended om behalf of 
the Kallresd sempany that the court erred in admitting im evie 
éence the ordinanee of the Viliage of DesPlailnes; in the firet 
Place, because it wae net properly preven, and im ithe second 
Plage beosuse it was Wmrcagenable, Section 14 of chapter 51, 
Ralth-Furd Dlidmeie Kev. Stat, 1995 provider im mubetanee that 
ordinsnees or parte thersol of any elty, village, town or eninty 
may bo proved by © copy thereet, certified under the hand ef the 
clerk or the keeper thereaf, or the corperate gank, if there be 
any; if net, under his hand and private seal. 

‘he pisintif? woon the trial offered in evidence twe 
sections ¢f an erdinanes whies provided that mo railread esrpera- 
tiem should, by itsels, agents or employeos, run any passenger 
train upon or along my railroad track within the corperate lindts 
of the viliage of DesPiaines at « redken teseut then fifteen miles 
an hour; nor ebowld any such corporation, by iteolf, agente or ape 
Pleyees, rum any freight car or cars upon or along any railroad 
treek within esid village at a greater speed than ten miles as hour, 
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The ordinance further provided that the bel) ef such lo} 
¢onotive engines should be rung continually within sixty rede ef any 
wtrect croveing the track upon which said locomotive was ae running, 
within the limits of the village. Attacred ta these sections of the 
ordinance Was the certificate of the vilinge clerk under the soni ef 
the village, stating “that the foregoing ia a true ond correct copy 
ef a eertain excerpt from an ordinance now on Tile at my office, 


which ord4inenss was passed by the Villiage Board of Trusteas of the 
Village ef DeaPiaines, Sook SCowty, Tliinels, on December 19, 19948, 


ana approved or the seme date by the President ef the Village of Dea- 
Plaines, Gook Comty, TLlinois, I 40 further sertify thet the sald 
exeerpt from the caid erdinonce haw been in full ferce and effect 
from eeif date to the prenant time end hae not bean renenied, * 

It in urees that om “exeerpt*® is not the equivalent of 
& "part," and that there is therefore ne beeie upon which em exeerpt 
ef an ordinance may be offered in evidenes, This seems hypercriti- 
eal, 

| We think it woul? hardly be peasible te esneceive of an 

“excerpt” taken from an ordinance which was not a part of the ordi 
nance from which 1¢ was taken, if is trae thai the word “exeerpt* 
is much narrewer in meaning then the word "pert® in that the term 
*exeerpt" ie properly applied orly te Literary daauwcuts or te a 
written or printed werk, bet the ztatute Lax question evidently makes 
use of the werd “part* im ite narrow soune, Ye think the wera 
“excerpt” as used in thie cpmmection i» the egaivalewt of the werd 
"part" as used in the statate. The *eseurpt* was therefore properly 
Fecetved in evidence, 

it is next claimed that the coriilicate of the clerk was 
defective in that it fuilet te shor thet the ordinanee (whien was 
punitive) was published, The sections of the ordinance which were 
Feceived in evidenee did sot specifically impose a ponaity fer ite 
violution; but defendant points ont that, under the provisions of 





section 10% of chapter 114, Jilinoie Hey. Stat., Cahill, 1923, 
page 2755, the violation thereof subjected the viclater te a 
penalty. However, it developed upon the heuring that « pemphket 
Containing the ordinances in question wae in the porseseion of an 
investigator for the defendant Rallresd sompany, 224 upon = demas 
by plaintiff for the production of the pamphiet, couwnre) Tor the 
defantant atatea: "2 knew that there ia in existence o pamphlet 
@erteining the ordinances of the Village of DoaPlaines, among 
others the sections heretofore intreduced im evidence by the 
plaintiff, and that the pemphiet, on its face, purperte to have 
been published by autherity of the wiliage. i om willing new to 
agree, because ve gaunet produee it st this instant, aad IT do net 
want to foreclose Kr. Elise having it im the record. I agree it 
Bay be offered in evidence by him, mow subject to the obj eotions 
i made to the introduction of the other sections, and scree it 
wight be read inte the record, copied inte the record, phetocraphed 
into the record, or put in in any way he wants to in umy time that 
At is required in thie case in thia court or in any ether court.* 
Ve think this statesent amounted te an aduwiesion of the publica. 
tion of the ordinanee as introduced. 

It ts nest urged on defendant's benwlf that the 
erdinanee wae wiressenable and therefore improgarly admdtted in 
evidence, It appeared from the ovidence that the train which ine 
fured the plaintiff's intestate was engaged im interstate commoree, 
but & similar ordinance with like restrictions wee held net te be 
wmrousonakle by our Supreme Court im Goucie ¥. Poyue, 9 Ll. 852. 

III. the next sententien of the defendant ia that ime 
proper and misleading instructions were ai ren by the court om bee 


half of the plaintirf ona prover inetruetions ware refused chich 
were offered in bchalf ef the defondant. Partiovulariving, the 


defendant complains of instruetion Neo. 1, whkeh told the jJary that, 


Af they believed from a preponderance of the evidenee that the 
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Aaeeosed received fujuries within the corporate limtis ef the Yil- 
lage of DesPlaines, renwi ting in his death by a passenger train of 
the defendant, yvhile he was in the exercise of ordinary cure for 
his own safety, and that the defeudant company wae at ine tine 
rytaing thie passenger train et a greater rate of speed than rif. 
tean miles eax hour, then the law would presmme that the doath of 
the d¢eensed was caused vy the noghigenace of the defendant AnilLread 
company. It is claimed that this iastreetion wae minieading. the 
exact instruction has been avyreved by the Gupreme court in two 
similar cases, nmonsly, Dukeway v. Uhuveland, Uineimunts Asage 
S Ste Lovie By. So., 257 Ilk., 104, and Gibbens v. As Be Ns Ge fe By 
Son, Mier, Inatrustion Ne, 2, which te alae complained of, ie in 
the language of the statute, and the sractice of giving invtruge 





tions in the langunge of the statute has been aporeved iv Ward v. 
Merezith, 290 Til., 86. [t is claimed that inetructien Bo. 3 for 
Plaintiff wae defective beenune 1t did mot atete that the Jury aust 
find fron the evidence that the xagligenes of the Aailread sonpany 
was the proximate cause of the injury, ond teonuse it teek froe 
the consideration of the Jury the guesticn of whether the negil- 
genee of Koreth wae the eele prexinate emuse of the injury. The 
inetruction vas ee Pollewsi 
"fhe court inctructs the jury thet if they believe frem a 
preponéeranee of the evidence that Bereth, the ¢river ef the 
autemebile, wae negligent in the operation eof his autowehile, 
smi defenvant, Minneapolis, St+ Paul @ GSavlt Ste. Marie Railway 
Cespany was eudlty of negligenes iu Manner and term as alleged 
in the deceleration, an? that the meglicenes of each contributed 
te the injuries and death ef the deceased, and if the Jury 
further believe frem the svidenee that the deeeared, Orie %. 
Kaphen, was exercising erdinary care for his own oafety, then 
the negligence of Moreth weul? not relieve the defexotant, Hinnenm- 
polie, St. Saul & Sault Ste. Marie Raliway Company from lisbility. * 
Ti: view of the fact that the widieputed evidense indie 
seated that the defendant Railread company wae operating ite train 
at a speed of from forty to fifty miles an eur at the tims of the 


injury, we do mot think it can be held that there was error in 
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this inatruction. The question of prexnimate cause was fully cove 
ered by several other instructions given, a4 the inotruetions 
must be considered as a whole in caves whore, ao here, « verdiet is 

Xt de alao urged that the eeurt erred in refusing in- 
struction Ko. 20, which was requested by the defendant. It was as 
follows: 

"A pergon riding im an automobile driven by sugther and re- 
wmoining in it with Knowledge that 1t wae appreaching « dangerous 
railroad eroesing, vitheut taking any precautions by way of 
warning the driver, or otherwive, is guilty ef osatribatery neg- 
Ligenee, oméd if you believe frem the evidence im thie case, under 
the inetructions of the eourt, that the decensed wor riding in mm 
autewebile driven by Moreth amd remained thereim knewlng that 
said automobile was spprosehing a dangerous railroad cressing, 
having actual knowledge of said aoereach, or if by the exercise 
ef ordinary care for bis ewn safety the deceuved should have hed 
Sree of sald appreach md, having euch knowledge, teok no 

eaution by way of warning the driver, then you must find the 
lefendant not gulity.* 

In view of the fact that thie inatruetion ¢irects a 
verdict, we think it wowld have been error te have given Lt. The 
duty of ome riding in an automobile under such cireumetences may or 
may net be to warn the driver, according te the cirewietences, and 
in each case the question of fact ie for the jury. Ye think there 
Was mo reversible error in the giving or refusing of instructions, 

It ie next urged in defendant's behalf thet the ver~ 
44ct is against the manifest weight of the evidence, The admitted 
speed at which the pascanger train ef the defeniant company was 
moving, in view of the ordinance which ie in evidonee, mode a pring 
Lagi ease for the plaintiff, YThie contention is sitheut merit. 

IV. it is mext urged that the deceased wae guilty of 
contributory negligence beceuse a prepondermice of the avidence ine 
Gicates that the cecupants of the sutemebile did met leak end listen 
before attempting te pase over the crossing, It has bean often 


decided that, vhether the parties sre guilty of necligence under 


such clrewzstances is a question for the Jury, Pe Ne & Fo Bohs ve 
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Voelker, 127 Tll., 540; Gibbons v. A. B. & Gor, supra: Henry v. 
Go Os Gp Bt, by Ra By, 236 T11., 9; Rooenthad v. So A Ae Bella Con, 
255 TLi., 95%; Winn v. G.0,0. & Bt. Lb, BeteGe., 299 Tll., 18%. These 
eases alse establish the propesition that the deaesead head a right 
te presmec that defendant's trains wowlt be run with proper care 
ond net in violation of the rate of apeed prohibited by the ordi- 
nanee, 

‘Ve I¢ ie next contended that the court's instruction: 
to find Mereth not guilty at the close of the plisintiff's evidenes 
ie of iteelf reversible error, and wpen oral argwoent this was the 
principal point upon which the defendant relied, the defendant Raile 
road company did not object at the time this instruction was given, | 
ané 414 not preserve am axception te the action of the court, It is 
argued by the defendant that the inatruetion took from the eomei dara. 
tien ef the jury the questions whether oreth was gulity ef negligeee, 
whether the negligence of Bereth wae tha sole enume ef the infury, and 
whether the plaintiff himself wae ip the exerciae of ordinary eare 
for his own oafety. fe are of the opinion (sensidaring the evidence) 
that ff pleintiff had objected te the inctrvetion 4iresting a verdiet 
ae to Moreth, it would have been reversibic error upen orror assigned 
by him, but are wiable to perceive what standing the defendant Kalle 
road company, which made no objection at the time, hae te assign 
error on this point. The defendant says that it hae been wisble 
te find any case which holds that, where the proof sustains the 
allegationa of the declaration as te ali the dofenionts, and there 
was a directed verdiet ae to one oF more, that a fdeelarstion in such 
ease containing joint counts would be wuafficient toe sastaim a verdict 


and judgment. On this point they rely upen the digtwe in the ease of 
Siexreon v. Lyon & Healy, 243 I21., 370. ‘That was a enge in whieh 


an action wae breught te recover davsagea for personal injury against 
Lyon & Healy oni the City ef Chicago. Yhere was one count im the 
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deqlaration which charged that the Oity suffered and permitted « 
street te become and remain in ao daigeroue coniition, and that 
Lyon A Healy negligently and ecarelenasly drove m suto truek, and 
that ap a result ef their joint negligence, the plaintiff reesived 
injuries, A porexptory instruction was given to find the Uity net 
guilty, ond euch @ verdict was returned, whiie by o separate vere 
aict Lyen & Kealy was found gulity and dumages acveweed, The 
Appellate court feund that the proximate cause of the injury «hich 
Plaintiff sustained was the backing of the truck, but Lyon & bealy 
argued that the preximate cause was the conbined amid soneurrent 
Megligance of both defontauty and that the verdict of net guilty 
as te one of them wes equivalent te a finding that the negiigones 
charged in the declaration vans aot proved. “he Supreme court held 
that the defect tu the street was neither the proxisaate cause nor 
the eoneurrent cause of the injury. 

The eeyrt sald that thre wae mo sliegation that the 
defendant City and Lyon & Realy were jointly ehzaged in the pere 
fermanee of any act which caused the injury, ste) that, i” there 
was proof tending te show that the careleseness of Lyon & Realy's 
servants operating the sute truck caused the injury, this was suf. . 
Tielient to sustain e recovery, notwithstanding the «verment that 
the injury wae aleo a result of the defect in the street; that this 
avermaent wae essential te recovery aysinet the City, but net ee 
sential to a recovery againet Lyon & Nealy, 

The Court added: *If the preef had shown that the aute 
truck had rum backwards by gravity on account of the bole is the 
street then there would have been forse in appelient's contention; 
but the weight of the precf tends to shew that this was not the 
ease, but that the truck was run backwards by its driver. In such 
caee, finding the City of Chicago net guilty did net require thet 
appellant should be found not guilty sine," 
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It is apporent, we think, that this remerk ef the 

| eourt referred to a aupposed case where joint defendants were mu- 
goged in o single negligent act, That ie not the case here, ond 
we think the dictws net applicable. 

The defendant says that the verdiet of the jury 
pursuant to instructions ef the eourt finding Moreth not guilty 
was tantamount te a verdict that under the doalaration the defend- 
ant was not guilty beoause the evidence ot that time tenied te 
estabdliah that the accident wan caused by the Joint ani concurrent 
negli¢gmnece of both os laid in the deelaration, Ewen if we eould 
regard the querction as preserved on the reeord, we canmmot agree 
With the defendant's contention. 

the inetruection in favor ef Kereth was given at the 
close of the plaintiff's avidence, The cause was submitted te the 
jury 20 fer se defendant was concerned woon all the evidence, In 
other words, the court in directing the verdict im Mometh's favor 
passed only upon the eufficiaey of evidenes which was then berore 
the jury. It aight vell have been that, while ot the slese of the 
plaintiff's evidenee there war no evidence tecding ta shew that 
Mereth wns guilty, st the clese of all the evidence there might 
have been poseibly before the Jury evidence indicating not enly 
Koreth'’s quilt but alae that ¢f the defendont, If the defendant 
Railroad compony thought thet the inetruction given inkoreth's 
behalf might, under the ciroeunstances, mislead the fury, it cowad 
have protected iteelf by saaking the court te cive proper instrue- 
tiene wpon that peint. This it did sot de. it therefore has no 
reason to complain. The questions of whether Roreth was guilty of 
negligence, whether the negligence ef Moreth was the proximate and 
sole cause of the injury, or indeed whether the deceased was gulity 
ef centributery negligence, were got in any sense removed frum enone 
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sideration of the jury at the ales of all the evidence, because 
the court (passing upon plaintiff's evidence only) conceived it to 
ve ite duty to instruct that Hereth wae not mrilty. 

These views we think are consistent with the rules laid 
down by ovr Supreme Court in the case of Fowler v. Ghicsawo Ays, Go., 
266 TLi., 106, where the court said: 

"It, Ghiengo Kallwayn Gompany, fe liable for reeultes from 
ita om failure te keop the otreet in repair acd not because 
the Gity ef Chicage alee failed in that respect. "laintiff in 
error cam derive ne benefit from nor can 1t complain of the 
action of the trial court im dirweting the fury te find the 
Gity of Chieage not guilty." 

We find me error ia the record, wid the fudgnent is 


ABVTHRED, 


Johnston, J., concurs, 
Ba , Jes di saente, 
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APPTAL FRG SUPFAIOR COURT OF 
COCK COUNTY, 


BURLINGTON BLANKET GO, 
Appellant, 
Wee 
GRORGE VW, COOK ond CIT Liens 
STATE BAKA OF ERLBOSE PARK, 


Intervenor, 
Appellees, 


BR, JOSTICY MATOHRTT DULIVERED THE OPINION oF THY com, 


The Burlingten Blanket Gompony is a corporation 
organized under the laws of Wisconsin. It filed ite bill of com 
plaint against George %. Cook, o revldent ef the city of Chicnage, 
praying an accounting concerning certain transactions, in partteu- 
ler a certain esntract made between him end the complainant on or 
about August 25, 1918. The defendant anewored, admitting the cm. 
eution of the contract but denying other material faete. 

The eause wae referred to a4 weeter, ant thoreatter the 
Citizens State Bonk ef Kelrose Park filed = petition in whieh it 
alleged that the éefendiant Cook had assigned to it avy and 21 
moneys due to bim from the complainant, and prayed that amy such 
money found due in the proeending shoul! be pald te Lt. Thies peti- 
tion was verified by the affidavit of the pread jomt of the interes 
vening bmk, who stated im bia affidavit that the petition wae true 
in eubstance and in fret, Thin petition averred the indebtedness of 
Sock to the petitioner, the aselgunent, and further set up that Cock 
had been adjudged a bankrupt. 

Thereafter the intervening bank filed a ercee-bill, 
Slaiming to be the owner of Cock's elaine by seeignment. his 
erose-bili was not verified, and an order was thereafter entered 
striking it but allowing the bank te become a defendant and giving 
it leave to file ot ancwer and a eroae-bill, whieh it aid, aguiz 
Setting up the facts as theretofere alleged. 
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The mauter reported, finding that the conplainent 
was indebted te Gook in the ewe of $9041,94; that Cook kad ag 
signed to the bank and that the bank was therefore entitled te 
recover that ma from the complainant, The eause wae heard by 
the Chancellor, apparently upon objections filed te thin repert 
of the martor, but coeplainant hae Milecd an nbetrect in this 
court which feile to diselose what these exewpiionn vers, 

The brie? of the cemplainant preamts twe sointe on 


aceownt of which it is elaimed the desree should be reverged. 
Piret, dbeanyse, ae it fe claimed, the court erred is net sermitting 


the ecuplainent to disice ite bil) of womplaint; «an¢, in the soo- 
ond place, beoanse the interventag petition and orewo-bil1 were 
net dismissed on compleinant's motion, for the reason thet the eame 
were not verified, ond beasuce there wom Ro affidavit, a8 required 
by section 18 ef the Practice Act.(See Miinels Kevieed Statutes, 
chap, 110, see, 28). Complainant elites Laonan v. gre 

Sask So., 187 Thi. Apo. mere + en VW. Ghee. 8 

205 Til. Apo. 37662; £11, Bid} Co 

Til. Aop. 6921; Fingade v. ee aa SoG D1i. apo. 267; 
ona 2otersen vy. lrig Theatre (o., MG tll. Ape. 416, ae eustaine 
ing thie laet point, We think it mu/fiecient te say te this that 
we 26 net underetend cexpliance with eafd eeotion 18 afereandd ts 









& sostition preeedent te a reeovery im groeesdings in shanoery. 

Se te the first point urged, 1¢ was net error te re 
fuse the complainant leave te digsles ite bili ef oompleint, since 
it appesrs that several evite at law theretorfere brought by the 
FYespoctive partice had been @iseontinued, and a stipuletion en« 


tered inte by the parties, providing that ali the controversies 
involved in these suite ebould be diwposed of im this case. Haren 


over, it is elementary thet a complainant way net diemiea his bili 


after a eregs-bdill has been Filed, PFischheiner v, Agoermeith, 258 
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TLi., 392. The complainant has, therefore, presented no pointe 
whieh would require a reversal of the deeres, 

The intervener, however, by leave of thie caurt fiied 
eroen-errors ant in ewopert of the suse orgues at length that sev~ 
eral itexe of the report of the waster end the findings cf the dee 
eree ac to these itene are nat sustained by the evidenot. He ree 
quests that «a decrees be entered im this court in fevor of the ine 
tervenor for the tetal sun of $17,701.69. 

The recerd of tiie case in voluminous, the arvtrect 
meagre, and the complainant has not seen fit to make aay reply te 
the brief ond argummt of the defendant and intervenor, in whi cb 
these croxs-errors sre diseussed ut Length, 

It appeare from the Sacte as found by the fecree that 
the complninant, Furlingten Blanket Company, was on auguat 15, 
1918, engeged in the tusinese of manufacturing Koree covers and 
Kindred ortioles fer arxy pursoses; that it at that time had 
entered into 2 contract «ith the Government of the United States 
whereby it agreed te warnufacture a large sesely ef blanketa; and 
that ite agreecent with the Gevermaent provided that the contract 
might mot be sezigned either in whele or im part, nor the interest 
of the manufacturer allowed te pace of let to any other person, nor 
should there te any sub-contracting, subemasufacturing or indirect 
employment of ony kind by the contractor. 

The defendant George %, Gock waa at that time the 
lessew and proprietor of eorteit premises in Shicage which vere 
equipped with machinery and power adapted te such uses ae some 
plainant desired im the manufacture ef thease blankets, Gpook was 
Aeing business under the nameof George ¥. Cook & Goupany, and 8.0, 
Cook & Sen, and had theretofere manufactured similar articles by 
agreement with the eomplainamt sompany,. 

On Auguat 15th Cook and the Blanket company after 
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extended negotiations entered inte a written contract in and 
whereby Cook demised and lensed to the Blanket company these 
prenises for a period of one year from August 15, 3918, at the 
agreed rental of $40,000 per annua, payable in twelve equal 
monthly instalments on the 15th day of engh month of wadd berm, 
the first paymont te be made on the Lith day of September, 1914, 
This agreement further provided that the Blanket company should 
maintain the premises “in their preawit order aid condition, and 
shall conform to the Awiicipal ond State Sanitary Laws, sholh pay 
for any and all help ompleyed by party oF the first part tn sata 
previser during the torm of thie lease, exeegt fer janitear sere 
vices, jeniter services te be borne by said party of the first 
part," 

This agreement further provided that Cosk aboukd 
heat the premises 4uring the term of the leases st hie orn exe 
pense, ant that the Blanket ecempany might terminate the lease at 
any time during the term by giving a written notice thereat at 
least thirty days prior te the day of sangeliution, 

The sgreesent by ite teras want inte effect on 
August 15, 2914, although net in fact oxeeuted watt a leter date. 
It was tersinated on Getober 16, 1918, by notice im writing given 
by the complaint Blanket company, ‘The rent hed mot been paid 
accerding ta the terme of the agreesent and Ceck levied a dia- 
trees warrant therefor and filed suit im the Buaicigal court ef 
Chicago. The Blanket company therecpom revlevied the property in 
teo suits, one breught in the Faderal Geurt wid anether in the 
Municipal court, these being the suite that were subsequently, 
by agreement of the sartios, dismissed after the filling ef the 
will of complaint im this action, Pending the pracesdings 
Sook wae sdjutged a bankrupt, 
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After the execution of the agreement of August Lith 
and prior therete, Cook, by agreament of the parties, acted as the 
superintendent of the plant. A benk aceount wan opened in the 
mame of the Blanket company, and that coupany sentributer the sum 
of $14,000 te that secount. Other funds belonging to Cook pore 
wonelly were deposited therein, and meneys exeented were paid out 
by cheeks, George GC, Raveh, the preaident of the gouplaineat eae 
pany, ©. %. Rawoh, ite seeretary and treasarer, Soorge ". Sook, 
manager, and %. I, Klock, aseistant momayger, belng duly authorized 
by the compleinant company to sian oheeks, Sm Ogtober 127, 1914, 
the authority ef Gook ama &,. 1. Dleck im thie respoet wae con~ 
oelied, 

Pollewing the report of the master the deeree finds 
in stating the account hetwees the parties, that the cowpl sinant 
Was entitled to tetsl credits of $26,266.16, and deTeniant, by 
some of its orser-errors, secks te question thiv finding. However, 
me abjection or axeatstion te the finding is abetract-d, and ween 
leoking te the record we find that ebjacticon waa not ante bofore 
the master nor exeestion taken before the chameelior on thia soint. 
Therefore we wilh mot disturb thie finding of the dearae, 

The deorea, however, dimallows a oret{t claimed by 
the defendant im the amount of $7,000 for salary, i¢ being the 
gontention ef Cook that he wun anployed by complainant at a salery 
ef $1,600 a month; that the agreament wae verbal and separate and 
@istinet from the written contract, by whieh it wae provided thet 
Pent shewld be paid for the use of the prewiena at tha rate of 
$46,906 a your, We have examined the evidence bearing on this 
point. 

There is no dispute that Cook ila fact resdared the 
servicer, and there is certainly nothing in the written sentraet 
to indicate that thie litem was cerered by that agreement, Sven 
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in the absence of any wpeeifie agreement, the lew wowld imply o 
promise on the port of the complainant to pay « reavonable orige 
for this service, It noema te heave been the theory af the come 
Plaioant that the augwnt to be valid for rent of the prenioos, as 
well as compensation for Cook's services, war included in the rent 
to be paid for the uae of the prewives, The testineny of compleine~ 
ent's precident is to the effeet that, at Ghe Gime of this ¢rensaoe 
tiom, he suggested thet « semtract fixing Gook's salary at $2,000 
a month showhd be drawn, but thet Cook said he would ret whge euch 
a contract becunse he wanted te feek free, wit that eomp) sinant 
soul! diseharge bim in five minutes if he 414 mot glve eatisfaction. 
There ie acthing in the Lease of the gramivee to lodisate that it 
war the intention of the parties therets that the rent reserved 
should sover thie salary. The services were perfermed (thie Le 
undiemsted) ant ve think casts the burden of sroving that it wae 
the intertion of the wartien thet Cook's cxmmenention should be 
eovered by the amount reeervet for rest, The testicany offered 

iw sompleinent's behalf doce not, in our epielon, setarlivh this 
fact. 

In the preparation of the contract the rercsective pare 
ties were represented Gy their attorneys, und it would een that af 
the tntemt bad been, as covplainent wow certeads, the evidence ef 
it would have been preserved im some way, Yo think the court 
erred in canfirming the resort of the master ae te this item. 

Another item for which Geok olalus eredit amounts te 
$714.45, snd wax paid fer inetaliing eertain plwabing om the 
preeises, Although the evidence shewe without dispute that this 
work ne done during the time compiainant hed poewession of the 
prenivas, the item wae disalioved by the master upon the theery 
that Ceck incurred this expense upem bis own account, and that 


there wae no sgreement on the part ef the Blanket company te 
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reinburse him. However, two cheeks for $514,465 and $200 renpee- 
tively vere dram upon the account of the Burlington Blanket Come 
peny by &. I. Aleck, the angietent manager, in part payment for 
thie work while 1t was in progress. ihe City lewlth inspector 
was demanding that this work sheuld be done, The evidence shows 
that it was dome with the knowledge of the offieors of the aem- 
platnent company, other than Geok. It ie diffieult te peresive 
on what theery Cook is soit entitled te eredit for the amount ef 
these cheeks, ‘the contract between the parties provided that the 
Blanket company should malmiain the presises in their then erder 
an? condition, sd should sonferm to the Municipal and State 
Sanitery laws. Is order te coufarm te wach laws this werk was done, 
and we think the cowrt erred im dlesliowing thie item, 

A third item upon which orose-errer in asaigned ie that 
the court diseilowed « cisim ef Cock in the wun of $4072.50 for the 
monutaeture of 1457$ dozen of Leggings af 95 « desen. The master 
dene not state in hie ropert the resasns of secownt ef whien thie 
@laik was disalicwed, si we find ue diveuseien of At im enmplcin~ 
ent's brief, This claim wes on aseount of transactions whieh pre- 
eeded the sazing of the contragi ef Auguat 15, 1914, while Gosek 
pereonslly was in porsension of the leased prewiees, The reesrd 
shows that 4uring the proceedings a petition wan filed by semylain- 
ant in the Superior court, asking that it shewl< be allowed te ef- 
for evidence showing that payment fad bean mate vor thin item. That 
motion was dented, The swtefacture ond chipsent of these goods is 
shown by the tentineuy of Jamea EK, Kulerlm, eowplainent's sathtor, 
ond it would seem, in the absence of evidenes tenting te askew paye 
ment, the item should have been allowed. It is slecentory thet the 
defense of payment is ene which must be pleaded and preved, and it 
therefers appears that the finmiimg of the deerse im thie respect fe 
ageinest the wanifest weight of the avidence, 
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Another crose-errer queations the disal lewanee ty the 
manter of two itexs of $590 amd $500 reapeotively, for which Cook 
@laime oredit, on the theery that these paygenta were for uttore 
ney's feos, for which the euuplainant, Burlington Blanket Company, 
wae linbic, The master found that these chegks were given for 





legal services rendered to George ©, Geoak persunaily and were 
therefore not chergenble agalinat the complainant, ‘he defendant 
deen not point out evidence from which we are ebhle te eay that this 
findiey of the master is against the wetgnt of the ovidence, 

The defendant and intervenpr requests a restatement of 
the accoust by this court. 

tm thin reeerd we fled thet the ceuplainant is entitied 
te « total eredit of S26,258,16; that im addition te the tetal 
«@redit allowed by the deerse to Cook of $55,300,100, he showld be 

aliewed the ad(iitional aseunte ef 97,000 wed 9716.45 as hereinbefore 
eet forth, making a total credit of $54,014,955, and o bulenes due to 
shh of $12,750.59, 

Aw to the item of $4974.80 sbevwe set forth, we think 
the opsertisity showld be given to wxpleinant te preve, if it oan, 
that this ites hae been in fact paid, The emuce will be remanded 
im order that the evidence may be tukem upon that point. 


| 
| 


Te ease the evidence should dingiose thet defendant 
Geok fa entitled te ereiit for that item, it salve skevld bo allowed. 
if, om the contrary, the Ghumcelier finds from the evidence that Cook 
is not entitled to oradit for that ito, a deeres in the sum of 
$11,760.39 should be entered in favor of the interveners Yhe decree 
is therefore revernod and the cause rexwided with direetions te pro« 
@eed in conformity vith the views herela eapreseed, 

REVRAGED AND ABRARNRD FITH sasenianiemae 

KoSurely, B. J., wid Johnston, J,, oaneur. 
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tre ¢eferndente, cepartuirn, ayyenl frase » Judgement 
in fovor cf the pledmtift? in the eum ef 9565 entered upon the 
fénding ef *he cewrt. 

Plrkntert's statement of eladm allege? that defendente 
were indobte¢ to him dn thet emeunt on ecoomne of freurenee polie 
¢ien which heé been ieeued t6 the dofendonts Urrouch the plaine 
t4f? at the dofendente? special inotence eng remest. It alleged 
that plaintiff? peid the prowiums oo set forth te verdious come 
panies «t defendants? specie inetanse and requect, Wet had net 
been reimtursed thorefar by the 4efendante. 

The atutement inchided on itemise) account, 26% ting 
up dn deteil the Gfforent trensestions with referense te this 
imeurance from Jabuary 26, 1925, to Korch 7, 1995, giving the 
éates upon which the policice evre ieeued, the nawes of the come 
panies und the amounts of premiums paid; elae the reepective dates 
upon which the policies were cameelied with the angunt of premiums 
returned om eccount of such gumeellatiens, Thies xccount showed 
a balance of $165.92, + 02 gente more than the amount fer which 
jucguent was entered by the court. 

The defendants appeared ond fhbed an affidewit ef 
merite it slick they made a genmetol deadal that they sere ine 
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devted to the plaintiff, denied thet plodmtiff bought ineurmnee 
as their broker, denied that plaintiff podd the premiums os set 
forth in the statement ef claim, ond denied that they recqmested 
er asked the pleintif’ te pay ouch preamiume for their sooount. 

Aa a matter of further defemae they apeckfiently sileged 
that it had been agreed by and between plaintiff ont defendsate 
thet defendente should have « right to investignte the various 
Companies whose policies plaintiff offered te acli te dofendanta, 
amd that, Af ofter « reasinedie tine the dofenmiants wore disse thee 
fied with such inouraunes companies or policies dolivered te them 
by pieintiff, they would beve o right te cane] the same vithont 
amy Misbility ottechimg te thom turing the period of inwestign tion, 
further that, in accordenes with thie agreement, the defendanta 
Guncelied the policies mentioned in the pleintiff's etetement ef 
Glaim, delivered by plaintiff’ wm defendants as agent of the 
varfoun companies. 

as indicating their views of the trial defemicnts quote 
Dr. Geeuel Johnson, who, exportulating sceinet mitten which was 
furnished for his dinner, exeids *%All fm a2), it ds se bad an bed 
fom be," ond om exmmin« tion of Use receard im thie enve indicates 
thet there is some justifiecotion for the adeption ef thie language. 
The trie] «a5 evidently coméucted with colerity which should prove 
more than satiefoctery to these whe complain of “he Law's Belsys.* 

The dofendonte first urge that the court admitted ine 
competemt evidence andi the examination ef the record indicates 
this is true. However, the trial wow before the court without a 
jury, ond the sdmdeuwion of mich evidence is not reversible orrer 
where thers is competent cvidence sufficient te sustedm the finding 
of the court, It will be premmmed in ouch coves that the court 
ddsregorded incompetent ovidenee, | 

Thile momy pointe cre steted ond discuased in the brief 








ot 


end aryument, the centrollin: meation, o° w Whew ib, in nhethor 
there was eufficient evidcenee te suctein the fining of tae court, 
Where the cart heute ¢ teoe whthewt « sory, the premomptian de in 
fever ef the finding, end it whl) be enetetviet unhenn mantfonthy 
ond sloscly segeinut Ox weticht of ta evidence, 

The evidense tended te shew thet the nelicies #f inonre 
onoy S@% up ia the etetement of chads were delivered te the dofende 
aits, and thet they obtaised the henethe of mith Anootence, Thera 
was alse evidense fram wiich the eturt @mmld resennably find teat 
such policies had beow retained sesh Length ef toms as pre dkaded 
thedr retrn without paaent far the Anmrronge eromtum coened op 
ta thx thee of anneelletion. “hers wes vlan oviderse tending ta 
shor thet the Torlews enounts set we im the «tetement of cladm had 
toon yeild te tho ineurenese senpomies, and evidenes, w think, from 
which the court michkt concludes thit there exe ott fee kicd oramies 
te repey the suis of sfvomedd. 

The wpecifie policies sere not imtreduned im ovidonor, 
amd 4% dn ebgerted “that the Idet contained? iv platutict's state. 
ment of elodim wee nowhere (4ontif ie? tm the oreefy re = earrest 
Bist of ths wolicies Af ruy whieh pleietiff claims he delivered 
te defendents, Wet that, sven if se dfentified, thot ict vee never 
put dm evidones, end that it enmmot cometitute evidenes merehy ee 
being part of plaintiff's pleadimgs.” The of ddevit of merite, 
hewever, dece net raise this fase; on the contrery, At by in- 
plication smite the cerrectmese of the detedled etatowent de “hat 
Ait de therein stated; “Theag <ofendente <wer tact the pelioies 
Bentiened in pleintsit?s nteterent of oladm coliveres ty pleintigr 
% defendants cs agent ef oak verious inoursnee companter sere 
Gameelled by defendants «nd cetwrmed by them in scoprdanen cith the 
agreement wede with plaintiff? si the: Sime peldches were dekfvured 
te tiem.” Tadeoi, tie werecimess of this fotedied statecom’ 
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agemed to have heen acctmed by the pertien in the triad cf the 
ease, os, for inetanos, wheve the attermeg for defendovts in the 
eresvecxemins tion of the plaintiff aeye: “Hy looking ot thin 

list hore, your etetoment of soda, oon you tol me vhich of 

theses policies wore renewals ond which were original erderet® 

Aa was ood4 du the case of Frenkeh wt whe Ve Gndnonnteda, 100 

This Apps 365, with reference to » similer statement ef clsim, 

"If dsfendant wiehed te quaeution the correetmess of thie vtate~ 
ment, he showld have opeckfiesdliy dome oo dm hao of fidawit af 
éefonse of required by the lunicipal Court vrulee which are im the 
recerd er of provided by itike 20, he could, Upon metices, be axe 
canon by the court frem epewdfkcelly omewerimg any po\ tiewlay 
Hllegatdion upon sukewing to the court thot he eculd net enower it 
Deceuse he did pet howe the neconsorp bnewledge on to the fact 
alleged er for other geod cumee." nd im Redison ¥. Larvae Bree 
Broving co, 163 t2i, app. 286, At wae hold thet ehere am affiderit 
of merits did not put in deowe either the execution or assiguaent 
ef » lease gucd em, 11 wae unncoeseary © prove cither sach execution 
er szeigement, It io tone thot, du that seve wise, the raleo of the 
Municipal Court were made a part ef the crecerd ond thet onah rales 
are not a pert of the rcoerd im the cose whieh we ore mow consid~ 
ering. it is slee the dow, as the devondente contend, that on 
appellate trivumal msy wet toke judicial netice of Ue rules of tie 
Mamicipel Courte Joovdjle Migs Sas Ye Uggoddy, “75 This 4785 
Saxby. Vo Te Uae, 266 Ad. 478. Ho think, however, tint these 

last nomed coses ave distingtiansble from this ome, in that it 
@ppears from memy eases which are beferve this court that the 
Municipal “Court ef Gaieage hae adepted ws one of ite rules ef 
Practice the provisions ef Jection 55, chapher 110, of the Practice 
Aet. The Mandeipel Court Act gives aitherity to the Municipal Court 
to make every section of thapter 110 applicable te the Frautiee, 
in thet court, end the pewrr to do oo hae been upheld by this 
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wourt in Koch ve Digkineon, 252 Tlie App. 415. 

We think thet, since it appears from thexe ond other 
genes that the Judges of thet court heve wo approved of section 
55 im the absence of some affimmative chewing te the contrary, 
thie court may properly prowume that this section ef the statate — 
de etill apyldiceble. Xubits y+ Oden Chty “vy, So.. 19% 111. 
App. 487, That section of the itatute weaires (in any mit upan 
® centrast, express or implied for the poyment ef money, whore 
the plaintiff flies with his decharstiom om «ffidevht chewing the 
weture ef his demond ond the amount due) thet the defendent mmeat 
file with hie plea on of fidevit setting up the satere of his de« 
fence, Under the provisions of thin section of the <tatute, we 
are dispemed te bold thet, if the defendente here sendred te put 
in dese the correctness: of the account set ferth in the «tates 
ment of claims, 1¢ was necessary that the «f{idwwit of merite should 
make specific denial of the moteriak focts therein, «nd thot, fable 
ime to do ge, these mict etemd eimitted. In epite of mem-reus 
errors, of the triel court with reference t the «dmisuion of the 
evidence, we have wo doubt the defendants owe the asoumt for which 
the fudgment was entered, and it whll therefere he =f firmed. 

APYIRMED, 


Mevarcly, F. d+, «4 Johnetes, J., seneur. 
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go ont) Bewee Cedorme, she wan the complsinant 
below, alleged in his bALL that an Hovember 22, 1970, ond en 
December 41, 1920, revpectively, he executed ami delivered te 
the defeniunt, John iL. Wells, twe cortein collaters] ates, 
one for the ow of $3,150, oni the other for §2,000, payable 
te elle on demands thet, the tetal coneideration for thene 
motes was the cum ef 82,000; amd that, o8 4 Sollatersl security, 
he pledged eight curtain promissory notes, © schedule ef shich 
motes was attached te the DALLA of complnint. 

Hie b€11 further charged tact we demand had at any 

time been mode upon Sim fer the payment of Geree notes; that, 
om March 16, 1921, he tendered to the defendomt jelly the quam 


due ween the seid two notes with interest, ond demanded the 


return of his sotes, «nd the colistersi piodged, wich comand 
was refused by the dofendant. 

. the defendent, “ells, anewered, admitting the 
execution of the notes ond the pledge of colisteral mbe 
otentisliy as charged, 

Havever, he aliaged thet, in consideration ef the 
execution und delivery ef the first mete, he geve to Ooberne 
United States Liberty Bonds ef the par value of (2,000, to- 
gether with 9150 in cash, ond thet, a8 conesideretion fer the 
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 gacend mote, he gave to Goborms United States Laberty bonds of 


[| the par value of $2,000, He uverred that, on or shout Jomrery 


[ «2G, 2071, » demand wae mote fer the payment of beth motes ond 
| whet the compleivent refused amd neglects te pay the some or 
| : eny part theresf; further, that on or chout Jamaury 16, 1921, 
| pareuant te cuthertty conferred by thee colinteral motes, he 
| wold s21 the colinterad for the mm of $7,000, ereddting upon 
the first note the cum of 06, ond woon the secenl mete the 

wum of $1,406, 

The anewer wpoesfiewily denied that either before 
Pommery 1%, Ae Ss 107%, Or before Jomuory 15, 1991, the con 
Pleinent or amy one in hic bahslf tendered te dufondemt the 
sums of money due smd owlme wader the terms ené provisions ef 
the principal coliaters] promissory notes, ond domied thet he, 
Welie,. wes thon the owner or ponsoaspr of these notes. 

Pending the MAtigution, the suericon Lent and 
Security Compeny, « corporation ergentised, deing buciness wride ¢ 
the lews of the Stete of Bolaware, heving an offiee, however, 
im Chfeage, Tilinciv, win given leave te file e W4l1i in the 
matare ef o supplements, bi11 cei 424 om, therein cliegine thet 
the facts «2 set wp im the bE11 of complaint were true, omd tht 
ell the vight, title and interest of Ochorne in ami te the eight 
promisvery notes conatituting the ombjuet matter of the suit 
hod been eoxicmed to At. 

The mupplemeritel b4211 proyed thet, upon the pegment 
te 4efeniant of the cum which shold be found due on ecoount 
ef the tuo leans (vhieh payment, it wae averred, the intervenor 
was ready and wllidng ond offered te wake) the defemiont howld 
Be ordered to deliver wp theese eight notes pledged on colletersl 
gomrity, and thet the defendant micht be enjoined fram selling 
or transferring or othersine Gieposing of the some; thet, in 
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the event defendant should refuso te deliver wp the notes or 
in the event that 4¢ should apoeer thet he had dimposed of omy 
of them, » money decree for the fase value of euch notes with 
seerued interest showld be entered ogeimst the defendant and 
iu favor of the intervenor. 

At the tine of thie intervention, the couse hed boon 
referred te « manter im chancery vhe tonk the qvidenes epuriel, 
The meester in this report finds free « preponderence of the 
evidenes that (2,000 wee oli the money received Wy Osborne from 
Welle, 92,000 ot the time of the exeoution ef the first mote, 
and 81,000 at the time of the exeoution of the svoqmd nebo; that 
wo other mency was ever poid By Welle te Geberve im consideration 
of the netes; thet theee colleters! meten wore the property of 
the werican Lend end Samurity Company; that, om the Lith day of 
Moreh, 1991, the defendant Yelle wax informed by one of the 
officers of the smerican Lew ond Seeurity Sompeny thet the notes 
held by Kim af collateral ware the property of thet camper, and 
the company then tendered te the defendomt “elie » am im axetess 
of $3,900, in currency in payment of the anmumt due on the Ovberne 
motes, «t the aoe time duemendins the return of 11 the netes held 
by P6218 eo eelistersi; that the tender wee refuees and the demend 
donied. 

The master further found thet, orier te the Lith dey 
of March, 1921, no dawand het been made by “Glia on Bruce Oshdane 
or sty ome for the voveent of Ge Osborne poten; thet om «lleged 
Sele of thin collateral by “lis was mate to one Pasick, whe 
shorthy theretefore hed been « pertner of “eile in o printing 
beeimese; that thie sale was a pretented one amd eno not bone fide; 
thet the money paid by Fasick te “elle wee really furnished by 
Welle; and that the sale wan therefere void. 

The mavter also found that « further alieged sake to 
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ome 0. ke ivey, a brother-in-law ef the defeniont “elds aid 
vesddent of Gansda, winter wetland wiih we’ Yaein tide, earl 
that the money pedd therefor was furnished by Wells; thet the 
eridss und Sevurity Sempany was the legal owner of these 
eellaterel netes, witch were of the fue yolue of $10,150.53, 
and thet a proper and culSdcient tewier hed been made te lhe 
of mose then the amount (ue w bie on account of these collateral 
mates. the macter therefern recomended that seid collateral 
netes sheuld be turned ever vy Yelle to the smordecn Lend and 
Security Caupeny upan the ooyment ey enid company of the sum of 
$2,006, together with interout; end thot, upon the fedbure ef eadd 
John i, elle se te do, he should be ordered to pay the faae value 
of mich of itheee netee oc ho chowdd fai) te turn ever and dahiver, 
deus the ami of $2,006 and intereat advanced by Yelis ta Gxberne; 
eat that defenient “lis should alee tarn ever the tw colinteral 
motes signed by Coberne; and that, wpon bie fefdure te do oo, the 
eeliection of the mites should be perpetually enjoined. Ubjeetions 
were fiided by defendant “elie which «wre overruled, and by order 
of the 4durt stewd as exceptionie 

Upon the heurdmg ef thoes exocptions, the court ouae- 
taimed the same ond entered « deerse finding os feots thet the 
@exnsideration fer one ef the notes given by Oshbertic to “olin sae 
the wom @2 $4,450, being (2,000. im Umited Staten Liberty bende of 
the per value 6f $1,000, togethur with $14 in each ome thet for 
the other mote sruve Gaborne received from ‘elle, the om of 
$2,000 in United stotee Liberty bends of the per value ef $2,900. 
Ahe@, Contrary te the master, the court found thot, om er obmut 
the 20th doy of Jumuory, 1922, che defemdont “elds demarded paye 
went of Bruce Osborne on the tee promdeoery motes. further, that 
on or shout the 15th duy of Jamary, “ells, pursicrt to the terms 
of such promissery notes, wold the secured notes mentioned an meh 
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Promissery netes te Cleude N. Pasiek, for the oum of $2,006; 
thet Fosdick thereupon become ond was the owner ef thene noted; 
thet the smoricen Lona ond Semarity Company end Ooborne hind 
foiled te prove the woteri«l allege tions olleged im the bili 

of complaint nnd intervening petition; thet the emities wre 
with Yelle, Ti wie thero’ore ordered ond offadged that the wild 
of complaint amd iutervoning petition chevld be Giandeesd with 
eogte to the defendant te ba taxed agadmet the complsinent. 

The secignmente af error aveued im thd« court qeotion 
the rulings ef the court usem these exceptions, cad the inoues 
presented for our soneider:tion are iaeuos of fact. We do not 
aeons it necesuvry te discuss ef length the omection «» to the 
Weight which shewld be civern to the master's repert, The mile 
to be followed in such coses bow Deem lodd dew tm Yersecar vy. 
Hugek, 169 111, 494. The finding of » morter 408 net heve the 
seme weight ou the verdict of « gun 88 » tere ot Law; it is 
aivinezy ont only prima facge correct; nevertheless, where the 
master seen and hects the vitneeson, he bar om aoventege which 
meither the chaweclior ner an eprelinte trétunel cen bow, on oe 
foxy se wighing of the cvidense is concerned. I 4otencindne 
the wltimate question here as (6 shether the fimding of the 
chemecLior de clearly and manifestly sgeinet the weight of the 
evidenes, this court hes « right (6 and should take inte censide 
eration tha fret thet the master whe enw ani heard the witneeces 
reached «a diffsrent sonclusion. 

We heave gone ever the roecard with considersbliec ere, 
and, 20 to one material point + namely, whether there wos a 
Dome fig onde of thin collaters] Dy the defendont "elle « ve 
4@ pet entortain s doubt thet the tonclusion of the marter is 
Correct end that the fimdimg of the saurt iv «rong. The nie 
of collateral amounting to cver 910,000 fee value ad prevumebly 
good for « considerntion of $2,000 io in Ateelf a strong in- 
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@foction that the tranenction wee only colersble. Noreover, 
&t ie claimed to have been made te one whe would be moot une 
likely te invest in preperty of thie kind, «nd to one whe, we 
te a few months before the time of the allered transnetion, 
etood in » confidential ralationchiy te the defertrunt, Selina. 

The «vidence alse tends to chow thet the consideration 
for this onppese sale wax furnished Yr Yelle. Thet da a fadr 
inferenee from the deposits mado in thetiy tiffercnt scoommtea 
st or about the time of the mipuosed ankle ehtich neither Mr, 
Fouick nor defeniont, “lis, wae »dlie te sutisfoctorily explain, 
Moreover, the uncontradicted ovidenes shown with reeperct to the 
alleged transfer te Ur. Ivey thet defonient “elle wae offered on 
Marek 15th the eum of $5,500 for the voturn of thene notes; mote 
withetending, wo sre asked te believe thet » few devs therenfter 
he wold the same notes to » relative in Comede fer the som of 
$2,200. Reasensbi, mor do not tue act, ome thie teetineny of 
@efendont ond Pesiek on thie meteriel end crucial peint in the eose 
compels us to discredit their entire testimony. This ellegsé snle 
Reaves the eorsorke Of fread. It wns without noties sd for am ite 
adequste consideretion end under these ofreumetenees’ the Warden of 
proef wee upen Yelle te show thet he exeredaed the wteert faire 
meas and geod foith. 

The evidenge dees net chew that, but, on the contrary 
shows « further attempt on his port (after the offer to poy im aach 
the utwest thet he could rightfully demend) to tromefer this cole 
Lateral outeide the Jurisdiction of the courts of thie itate and 
ef the United States, We think the findins ef the Chaneslier is 
@lesrly and menifestly sgeinet the weight of the eviderntes, ant the 
deoree will therefere be reversed and the couse remanded with dire 
aiatttte sesemae ® decres in sccerdance with the findings ef the 

R¥VLRSED ANY HEMANURD GLYN DIRRCTIONS,. 
Mecurely, P. Jo, omd Johnston, J., concur. 
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20mg ! sali ! APPEAL FROM MURIGIPAL GOUT 
, GY oMTCAge, 


“GasRRalL BOTOH UNDYRWRITSAS, 
a types Insurance Ruchange, 
Appellant. 


BR, JUSTICN KATONST? DRLIVERKD THR OPINION oF Tes Gomer, 


This appeal is ty the defendant from a judgment in 
favor of the plaintiff in the mun of $698 entered upon the verdict 
of a fury after a rewittitur in the wom of 320 bad beon entered, 
anda getione for a new trial on? in arrenat of judement averruied, 

The plaintiff's euit was won an inevurance volley 
iweuet by defendant, dy the teres of wikeh defentent agreed to 
indommify the phaintar? againot. okiinmeiar® Gthige in exeend of 
$90 whieh might be eased solely By aecidestal eclidelon te the 
body, machinery sad squigment of a certain Ghandler sutasedile, 

>. At tenet dinputed that euch collision occurred upon 
the fourth day of Getober, 1991, but the defendant gontends that 
the plaintiff, upon the undignuted evideies, eammet reeover for 
the reason that certain warrenties by the plaintiff eontained in 
hie eoplication fer ineurance ond in the policy itewlf are antrus, 
amd Beanunee the gliaineirf (ee ft te elatised) made sertain false 
Statements to the defendant iomediatay after the aeaident. 24 is 
alee urged thet the trial eourt etred in denying the motion of the 
defentont to strike out the testioony of a witness, one Sparrow, 
whe teetified to certain mattere material as te the amount of 
@omages eustained, 

First: The poltey previded that the entire eons 
tract showld be vols unless otherwies provided by agreement in 
writing s44e4 thereto, if the interest of the eubsaeriber in the 
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purchased the avtemedile and from the time he obtained the poliey | 


of inguranee, rented or leased it te one Arthur Ll. Monuhan, ond 
that defendant urgow that fer this reacoh obeo the plaintiff one 
met reedver. Upon thie point the testineny of the plaimeirr is 
to the offeet that Kyunaheas wos a real estate agent working woon 

& comelesian, ond that he, the plaintiff, made on arrangement with 
him whereby he drove Senahan and prospective purchasera te inopeat 
property offered for cule; wd that in consideration of this 
service he reesived » comelesion of two per ewot, It alee ane 
peared from piaintisf's teetiaeny that kelatoch & Company, read. 
estate deniers, Tor whem Menshen aeted as sqont, imereared Bonahan'e 
Goumiseions from elyht te ten pex cent in order that Benahon coukd 
afford to give the two per eomt to a driver whe woul 4¢rive hie 
erctm? in en sutcmebile, Yhke evidence, bowewer, we think rable 
far short of aotatiishing the fact that the sutomabile wae el ther 





| ienaveéd o¢ rented te Nenahan, slnoe the evidenom fnadivatesm that 

plaintiff hiwself at 921 tines drowe the say and retained the 
q possession snd centre) of it, This pelnt, sles, we wuet therefore 
held is not weil taken, 

fa the third plaee the insuranee policy previded thet 

the entire contrast eheuld be void if the sebseriber eencenied or 
wlerepresented any material faut ox cirowstance converuing the 
iseurance, or in case of any fraud, attempted fraut or falne 
swearing by the wubsoriber tonciing any matter yelating to this 
imevuranee er the subjeet thereof, whether before or after Leow. 
The defendant contends that the pinietiff ande falee etatonents 
to it after the accident and conserning the lose, and that 
Decause of these false atatexents be is precluded fren recovering. 
Tt appeared that after the aceidont the plaintist made three 4ife 
ferent statements to the defendant with referees te the lees and 
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time of the acoident pluintiff aad Konshan were socovmanied by 
twe laties, Plaintiff stated toe the defondent's attorneya that 
theee ladies were prospective buyers of real estate, ond this he 
adwite was untrue. it appears, however, that ofter muoking this 
statenent he informed the defendant ae to the true situation and 
the reasons which lead him te prevaricste. Nowever this way be, 
it te «leo uneontradicted in the evidence that after kmexwledge of 
the facts the defendant company aceepted from hin payment ef a 
prexium 4ue on the poliey, which, up te that time, had net been 
peadd. We think the vecelpt of the prewiws vith knewleige eaqunt od 
te a waiver of the conditions ond warranties ef the policy. 
| « Agormm, 119 1. 
» Beaukmetle, 82 115., 83; 

mer asurance Company v. Jones, 62 112... 488; Lyconing 
ee ANON Raxmingsr, 75 122, 2350; Farmers ang 
7, Goime, 724 Thi., 9. 
It appears, thererore, that thie third contention of defendant 
eonnet be sustained. : 














in the fourth plaee, the defentant gentende that the 

court errad in denying « wetion of defendant te atrike owt the 
testiaony of s witness for the gisintiff, ene Sparrow, «he teati« 
filed os te the condition of the wutemebile and the repairs which 
were made upon it. Mueh of hic testimony was received without 
objection, and the wotion of the defeniant te exelude ali of it 
came at the comslusion of the evidence. twen if it in conceded 
that a part of the testimony wae ineompetant, this -etion smme 
teo late and was preperiy denied, 

There ig no reversible error in the record ond the 
Sudsment is affirmed, 

AFPIREED, 


Retyrely, Pe Fee ane Johnaton, Tay Cites Crke 3 ay 
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exsss », samscort 2361.4. BAT 


Appellet,s : 
APPHAL PROM CIACULT CovrT, 


Vie Cook COUNTY. 


STAMPOAD UNITE, | 
, Appellent. 
WA. PRECEDING JUSTICN FITCH 
DELIVERED TH OYINEON OF THX COURT. 


The defendent secks to reverse « judgment against him 
for $3006, the anount found by « jury te be due the plaintiff 
for unpaid royalties. 

Plaintiff was the ewner of certain patents upon steas 
eeoking epoaratus ond processes of cocking mente at low tenper- 
ature. Hy « written contract, dated Seaumbur 31, 191%, be granted 
to the defendent the exolusive right within the Uuitec otetes te 
use his patented processes aid te menufectere and sel, the machines 
emd epparatus deser$bed in ouch petonts during the full tem of 
the patents, end defenmiomt agreed ta pay te plsimtif? certain 
epecified reyaltion. sfter stnting the porcomtage rates of such 
royalties, the contract provides thet defendont shell pay te the 
Pleintiff the sum of 85000 « your, “es 9 minimum reyeity," in 
equal monthly imetalimente during the firet yoor and in qierter> 
yeorly inatelimenta thereafter; that “accountings shell be rene 
dered* monthly turing 192) and qucrterly thereafter; thet if defend- 
ant ahowld fail to ‘render such accountings" or to make payment 
of reynlties as therein provided, olaimtiff mey terminate “thie 
License* Wy giving written notice of his election se to de; and 
that defendant may «t any time terminate “thie egreament* by 
giving thirty deys' written netice and making payment ef od 
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royolties due. The tenth chouse of the contract prevides that 
the “license herein granted say be ssvigned” by the defendont 
te a corpersntion which he “shall couse to be formed,” and wpen 
acceptance of euch asaignment by wich corporetion, the vights 
granted te cefendent “ehali inure to ouch corporstion,” snd the 
obligations “herein undertaken" by defeniont shell be binding 
wpen such corpoers tion. 

it appears from the evidence that «t the time this 
centract wee made, defendant wes engage’ in the esamufscture af 
textile fabrics «nd thet he expected two friends of his, whe had 
ween the patented "cookers," or “ovens® (ae they wore eailed) 
im operation and wors favorably fmpresve4, to get an order from 
ome of the Chicsge pacsing houses for sixty or mere of them, bat 
for seme reaeon the oxpected order was net attained ond no thing 
wae done under the contract wntil septasber, 19%. Then one of 
these friends of the defoniunt muscesded in interesting he 
Superior Gven Compeny, snd « contract, dated ieptember 17, 1990, 
was entered inte between defendant on’ that company, giving the 
latter a sublicense for the Life of the potents te mami ture 
emd eeli the patented apreratua for the «coe only of hetele omd 
Fosteurents. DSefendont then pedd plaim&ifh $5335.96 as the proe 
pertion of the *iret year's minim royelty eiich had eeerued 
wp te that time. ‘ome qiestion heving been reired a» t the 
right ef defendomt te gromt much oublicenses, plaintiff, ot dee 
feordant's request, excekted anethed contract, (eted Hevember %, 
A920, suthericing that te be dome, and ratifying the Superior 
Gven Company centre. 

in April, 1921, defendent formed a corporation, calied 
The Trescott Company, with a eapital stock of 056,000, ef vhich 
defendant oubeoribed fer aii bat te shares. His attorney and 
one of hic empleyes wibseribed fer ome shore eseh, These three 
Constituted the beard of directors. DBufendont aecigned te each 
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ef the others one undivided tweehundred-sixticth part of the 
three contracts above deveribed, ond cosh of the three then 
conveyed all his interest in ouch contracte te The Tresca tt 
Compeny; und the statement of the inesrporstion of thet coupeny 
reaites thet the cepital steck of $96,000 wn» fully peid in 
preperty comeieting of said three contracts, “aypradised*® at 
$26,000 

The oubelisense contrast with the onporier Oven 
Company contempleted the mamfecture of ot lesst 100 evens dure 
ing the first yeer, upon vhich, if samfartured and sold, roy~ 
alties meounting te $5250 would scerue to defendant. Sofeméent 
teutdficd that when he made the payment steve mentions< to the 
plaintiff, the Lotter egresed toe weit for the payment of further 
reyaltieo until the Oven company mate ite reysity peymenta te 
defentomt. “hile pladutaff denies thin, At epreera thet me 
further payments were in fact mode for shout « year thereefter, 
Suring that tice, the “upoerier Gven Company memfoctured « 
moiber eof the patented epokers, tat did net euneund in disposing 
ef the seme, and did not poy om royalties. In Hevember, 1971, 


defendant brenght ewit, im bie own mews, againet tht eaepany 


te Fecover 952%) revalties ond thet mit wee #044) peeding » on 
this wait woe tried. ‘Three doys ofter the first axended ples 
amd affidavit of merits were filed in the present ence, The 
Tresceett “aupeny wus substituted os plaintiff im the oudt againet 
the Superior Oven Compenye 

in September or October, 1921, The Trencett Company 
began making poyments te the plaintiff «t the rete af about $200 
amenth, apparently om sceount ef reyulties on the sele of “hem 
eookers.* Uafendent testified that ot the end of ‘hat yenr, 
he cullec the plaintAff inte The Trescett Company's office and 
shoved him » aotatement of the royaltics then due smounting to 
$8766.72 ond said thet Af plaintiff insisted, thet emoent vould 
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be paid him, in which case, however, the company voukd terminate 
the contract ond 4ieoontinas the mamfacture of cookers, wat if 
pleimtiff would ogres tae wait for 98000 ef thet omeynt wnatih the 
Foyalties due fram the Ouperior Oven Company chould be collected, 
matters would co on ae beferes Cant pladmtat’ commepred «1 Shem, 
wut finaliy consented, whereupon a check for £796.79 war civen 
him, Defenduent's testimony in this recpect ia corvebercted wy 
his bookkeeper. Plaintéif? textifind that he wade me such agrege 
mont, bat that he eadd@ he “woudd hike the ohoke of 4%, tat that 
Af £t won inconventent he would tele the $764.72 and let the 
ether run for # few weeks.” 

Im Kergh, 1999, the plninté?? sigued « written acreoment 
prepered by the defendent's attorneys by whieh the oleimtar? agreed 
with The Treavott -empeny te reduce cortain royrities mentioned. 
im the originals contrect. Thhe was signed om behalf of The 
Treseatt Campomy, by the defendant o¢ ite preaddent. On Ceteber 
14, 1922, The Treweett Oumypsty, by tor dofomdent me Ate prevident, 
nerved « written netics upen the plaintiff?’ “sameslling the suarece 
ment* of Desamber 34, 1949. In Bevenber, LOR*, thie omit was 
broughte 

it ie first contemind thet ww the imeerperctieon af The 
Trescett Company and the asaigaaent t thot corperction af the anne 
trects above sentioned, fellowes wy the coliertion of reyelties 
fram that eorperation by the pliaintift, iefendent wce releseed 
ama discharged frem ail lisbility., [1 de imeteted thet therehy 
@& Rew conivrect wos made, by which the eeroerntion o#sumed defende 
ant's liability fer the payment ef reyultien, and defendant was 
released from much Liability. I cupgert ef this theary, i¢fend+ 
ant's counee] maintain that the tenth parcgreph of the original 
contract provides for "os substitution of parther an¢ « diccharge 
of the cofeniemt fram Mehilisy theremnder." The tokth rorsgreph 
provider that the contract may be sackgned te 2 corporetion whieh 
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shall be formed by the defendant, tut 4¢ does mot provide thet 
moh agcignment and the acceptanee thereof by ouch carpors tion 
shall end the defendent’s Liability fer the payment of the 
specified reyaltics. It stator thet wren the acceptenes of 

wach aveigemoent by the corporation, the rights granted to defende 
ant “shall doure to euch corperation,” and the obligntions «ef de. 
fondant eheall be binding on the corporation. fut more “asewsption 
of liebility is not nevetion.* (I2)dneds ©. & B. So. v. Linetreth 
Bagon Cor, (CoGeAe) 112 Fed, 757, F400) To buve thet offeet, it 
mast slso appear that the erediter (in thie cone the pleintiff) 
eesented thereta “in same way which eucunted te an agrecment te 
accept the corporsntion a2 slong lisbie* for ivfendant's ebhigntions 
under the terms of the contrnct. (ielbkor ve Wood, 17G Iki. 463, 
467.) Such sssent or agreement may be either express ar implied, 
wat meither knowledge of the assignment, nor the ccseptence of pare 
tial peyments of the vtipalated royalties, mor beth combinad, would 
necessorily esteblish ouch accent smi sareemont se « logged coti~ 
Clusion. (bid. 467%.) In every quse of alleged nevotion, the 
maeotion to be detercined in, “ddd the porties intend by their 
arrangement to extinguish the e114 debt or abhigstion ond rely 
Sntirely on the new, or did they intend te keep the ol4 shive and 
merely seeept the mew on furthar security.” (80 He 6. be 366; 
Ehlinoie Co & Bo Co. ve Linctreth vucem Ses. guproe) This question 
wee greperiy cubmitted ta the jury ac a question of fact, in ond by 
the defendant's fourth and fifth inctructions, and the fury fond 

. egeinet defendent's theery of the facts. 

It da aaid, ho~over, that the contracts in qestion 
gronted te the defendent’'a personal, exelusive Licenses, and sone 
templeted person.) effert on the part of the defendant. Asmuming 
thie te be true, it deen net fellow thet the oecienment to the 
corporation nesescarily elenned the defendant. It wos « circume 
Stance te be considered with other fects ond circustenees in 


whether both parties intended thereby to extinguish 
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the individuel obligetion of dufundunt te pay reyeltics ond rey 
entirely on the somumption of thet obligetion by The Trescett 
Compey. Stemnding slone, 1t would have Litthe weight oo evie 
dence, and wien considered with other pertinent facta, 14% onnom 
to have any weight whatever. Te ali practical intents and pus 
pases, matters wont on after the oosigmment preciooly as before, 
Im the some somner as befery the asvignment, delendant there 
after “used his best endeavers te promote the wee of sodd inven 
tome ond create « dumand fer eakd mochinen,* ao the contract ree 
quired. ‘then the superior Oven Ormpany fodled te pay ite agreed 
royalties, defendant brought suit, in hie own nome, agedmut it. 
He slse asomed the right, in his owm nee, t concel the Oven 
Company's contrcet becomes of dtu failure te pay Teyakties. % 
think the cvidenes, considered tegether, fails te show thet the 
Plaintiff intended te relense defendont from his exprese promise 
te pay the minke royalties while the sontreet wes in force and 
aterpt, in lieu thervel, the promive of The Treseptt © ° 

‘Xt de next ‘insisted thet the contract containe no positive 
evligation on the port of the defendant te pey reyeltien, and the 
cose of oon Ve leborte, 104 This Apne AS, is cited im euppert ef 
this comfention. The court held, im thet cause, that in the eon 
tract there under coneiderstion there was no ahoolute unforteking 
te poy niniwm royslties, tit that under the peculiar lengucge of 
the contract » minkiewm esount to be podd won inserted fer the benefit 
Of the patentee, to oneble him to terminate the contract in case the 
expected income from reysities 444 net mount te the mon ee mone 
tiene’. Im thie case, however, the fifth persgreph of the contract 
aepresely provides that dofendent “ogrees te pay* the oum ef $5000 
per yeor *ss a minke reyalty,” poyoble im stipulated inetelie 
mente, There is no condition attached te this express agremment 
ef the dofenient, ond the subsequent avte ef the pertics shew thet 
beth fully un¢erstect thet defentent wos therely obligated to pay 
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at leest $9000 per your to the plaintiff as reyrlties, whether 
anything wae done under the contract by the defendant or not, 

From whet ve have waid, it wihl appear thet we are 
of the epinien thet the verdict is not momifertly contrary to 
the weight of the ovidenes, s@ ie contended. While the verdict 
is much lees then the snount claimed, plaintiff does mot, and 
defentiant gan net, seeign errer on thet soomunt. 

Other winer conten$deme are made by defomdont’as 
eounegl, eli of which we have conwidered, and ave of the 
epinien thet no roversible error ie chow, 

The judgment of the Gireudt Court de of8irtmed, 

AFFIAMDe 


Barnes ond Gridley, TJe, ooncutre 
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THe PEOPLE GF THM oTATE OF 


Py BARR TO 
, Defendont in orrar, 
MURICIPAL COURT 


V@~o OF CHEGAGG, 


et Piainetf in Xxrer. 


WA, PASUIDIN MerTIee PeTCH 
SRLIVSLEN THA GOPAGLON GY THR cownT, 


the defendant «as found guilty ef « vielatien ef 
the statute of this etute regerding the registretion of rend 
estate brokers, ani woe fined. Ghe prosecuted this writ ef 
errexy. Ho brief hue been filed by the steteto attorney. 

The information ehargea, in substance, thot on 
Certain specified dates, at the city of Chdcage, defewiont 
advertived and cooumed to act and moted ae s resk ontete 
broker without heving o ¢ertéfloate of ragietration iseusd 
by the Separtment ef Registration ami Education. The ota tute 
(section 1, chey. 1a, “nhddl’s otetates) makes it “unlawful 
for any person to «vt as o real cetate broker," or "to uévertice 
er sesume to oct av much,” withwut much a certifieste. This 
prokitition io followed, im the same parsersph, by Ue proeviee 
"that mothing in thda sect comtodned shall prohibit the coe 
Operation ef, or « division of commiasions betwmon, » duiy 
regietered broker of thie state and » noneresident broker 
having we office in thie state.” 

It is contended thet since this previse ie “in the 
@nacting sleuse of the etatate,"* and exempts « nenerevident 
broker, under the cirounsteneces stated, from the operation of 
the statute, therefore it was meceseury that the averments of 
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the information should negative the exception mentioned im the 
provies. In wuppert of this contention, defeniont'« couned 
relies maimky on the eave of Boosley ¥. The Peonig, 89 11). 
S71, 57? ‘Thet save in cited in the inter oasew of Soke) v. 
The People, 212 TAL. 200, ond Une Reophe v- Bathox, 68 121, 
635, wherein it wae held that it ie unnecersory, in on indict 
mont, to negetive » previne whieh is net desordptive of the 
offence, even thouyh euch previso is in the suse paragraph or 
sentence ac the cuseting ¢lovee of the statute, 

im the Boks) cose, miprg, it wae held te be une 
necessary in an indictment fer cigumy, te segetive the exeep- 
tions enumerated by the statute, though conteined in the some 
ecotion 2s the «matting clause, Beenise the pravies sconteining 
such exceptions was mot “deseriptive of the crime,” the Bather 
Cnee, BUNTa, epplied the wome principle t the section ef the 
Criminal (edo regarding indecent liberties «ith childrun. tn 

‘Qe Fowwle v- Kemise, 271 121. G4, 14 wos held tint 44 woe not 

 Mecenvary, im en information charging the defeniont with « 
Vielation af the Hedicel Practice Act, to megntive the oxcepe 
tions therein mentioned. 

The question to be determine’ here dese mot depond 
merely upon the pocitian of the previes in the statate, se 
contended by counsel. The deteminative tet in whether the 
previse is descriptive ef the offence; fer Af the devuription 
is complete «ithout the previce, then the letter io a mere 
matter of defense ond mecd mot be mogetiwed. ig Ge ve Soaks 
AY Wall, 169, 273.) Applying this test te the otetute under 
eonstdveration we think it must be held thet the description 
ef the offence contained in the first part, er sentence, or 
section 1 of the Act im question is complete without the 
previce, and therefore, ae wou andd of » Like provies in the 

| Sete) cove, quura, “the provise following, with ite exceptions, 
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is wot im ony monner deseriptive of the crime.” 14 foeliews 
that 4t weo mot necessary t negative the provise in the 
infometion. If defendent's acte come within the previo, 
thet wus 2 matter of defense. 

It da next dnsieted thet the judgeent is erroneous 
becouse the recerd dees net shew thot defendant wedwed o jury 
trink., The judgeont etates thet “the people being now here 
represented ty the state's attorney, and endd defendent boing 
Prevent in his own person «# well ae represented by counsel, 
the trial of this cause iso now here entered upon defers the 
court without a jury, and the court, offer heering oll the 
Meetimony of the witmesese ond the ercumente of counoel, wed 
Being fully advieed in the premises, renders the feliowing 
finding,” «te. The record doen net otate, im terms, thet alk 
Wie wos done by sgrecnent or by consent ef the defendunt. 

There is ne bAl1 of exceptions or stenegruphic vepert or state« 
ment of facts in the rocerd, 

in the early euse of Duyguin ve Eabopgks 14 tAi. MH, 
4t woe hold, im om action of debt, that where the rocerd chews 
that the Gunse wee tried by the court, in the presenes of the 
parties, “it is » fair inference thst the cence woe heord By the. 
sourt by theiy consent,” for if the fa0t were othe revo, 
"defendants would bave objected * © © amt temiered » ball of 
exceptions,” and “if they were present and interpered ne obe 
sections, they waived theiy right * * * ond sequieseed in the 
triel Wy the court." ‘The principle s@ onmmeunesd hes been followed 
wad applied im Henrdchoon v. Hudd, 34 TL1, U7, 480; Podilape ve 
Hood, 82 Ti, 450, 492; higaee, jomte Vo & Sake Uys Ste ve 
Reed, 298 TRL. 349, 355; Midler v. She People, 196 122. 125, 124; 
Sembtery Dist. vo Bernetein, 175 111. 5, 729, amd Bevo ve 
Hewsem, 223 ILL. App. 285, 
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It de truc thet «34 theese ore civil coovn, dn which 
it ie alweys ollowsbie fer the parties to wedve « jury ond 
mubtmit their conse, OF ety port of At, to the osurt for dooiwion. 
(Rumer, v. opie State surety Gos, 262 This Sb, 396.) The 
offonve cherge’ in thy: informetion im this cove de « misdemeanor 
omd 4¢ woe tried oe mich im the Yunicipel Court. Were the 
effemes cherged is 2 misdemeomer, the right te « jury tried 
may be wahved as im civil actdens. (2reweter v. The feonde, 
283 TLL, 143, 265; Jnenbs v. The Feomdy, M18 111. G00; 
Sturecs.2 Jorn Banke “oo Ve Paw hth, 02 TLL. B63.) 

The judgment ds affirmed, 

APPUIMNG 


Barmes and Gridley, JJ., concur. 
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Thies writ ef cress brinee ce for teview am arier 
amt fedgment ef the Muricital Soert fintine tee ¢efeudent 
eedi.ty af ae glesiden cet ricectieg tf medatede cut preview 
fer Bic vife, met direciieg hte te poy t the cherk of the 
Court for her wee the wo of P15 & werk, 

fhe gone wes trivt befere the court without a 
jury. There were tet tee <limescis, the Basle! end the wife, 
Beth «re youse piople an? were werriet im Soo, 2985, Frey 
separates iu June, 165%, cei eoch Cisdmw tee other de ot 
feolt. After the merriage, Gey went te Mier 1% am apurte 
ment on the fivet Close of « Deliding exmsd or dated mt’ s 
pascentes 

Tt apetups that deferdowt sesact 96 = west of pee 
eecipetion wet shiv by tt evidessé, ai thet in Ge ryesduge 
he ettemied wiget school <t the hers Ietituia, stelying 
methendisol sugiaesties. Sy tentified thet Se tarmsd ever bbs 
selety ta Bis wife evory week, ost 24 <ppearn thet efter the 
seyeretion, be gad4 Ser 690 4 ese wr eH cont twtr cose 
Wefears Bie orraet iv Februery, 1024, Thde fe not Slewrted. 
There are me swhildres, 

Ghe testifict that ehe querreled sith him *on 
account of hie mother," whe, she acid, “slwoys mode « liar 
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defendent told her thet hiv mother “wented the fiat,” int “he 
wos through with morried Life,” ond that she “had te got ont;* 
that the oume evening he took her te her mother’s omé loft her 
there; ond thot eke retermed on the secomd night ond slept in 
their flet "tuo nights sleme whilw he slept upeteire with hie 
folks." after that, she Lived with her sether, « widew, on the 
$20 « week hey busbar paid hew, Me tevtdfied thet be wea dn 
the hebit of teking her te hoy mether*»s hence when he went to 
might achook oad thet on te wight of the separetion he want 
homie 28 weucl after school and found her come, thet he stayed 
dm their fist tat might ond che did not return, nor cid she 
telephone; thet efter thot he slept uprteirs. She alee teuti«= 
fied that fer tee weeke in Nevember, 1925, she secured expleye 
mont “beqause,” che audd, "2 bet te howe some cla thoy? thet 
axoept Tex Unt time, she had ne empleyment curing the ain er 
@ight meriths foliewing the sepersntion, brvomsc, she eodd, whe 
"had Been a nervous vregk evor sines 44 heppemed,” amd thet chem 
gee hed her tucbent arrested, whe head not *« cont te her mane,” 
wer “omy clethes for the ewamer,.* Thin fa the only evidenes 
thot she was “in destitute ond seceenhteus clremestendea,* a6 
Gharged in the inforaction. “hen Mire. Thomas wes asked whe ther 
she would be whilines te live with her basbemd again, she 
emphatieuliy veplici that she would met. Om the other hami, 
the 4efem@ant ead thet if mee come back, be hed @ home Cov her, 
fim the dovmectsirs filet, wi wos prepared te support her ther, 
Me are of the epindeon thot the evidenee aholly fails 
t wusteim the finding end Judgeoemt. Ji in clear thet theee 
{eo young poophe have quarreded and ore separated, and that fer 
a short while befere his arrest, he did aot poy her ony money. 
Bat thot be negiceted or vefuscd to provide for her wprert 
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| without renconetle comme, wos met chown by the evidense, the 
. Waren of proof in upon the Feaple to eotablioh the offense 
-— Gharged Yoyont o rexconable doubt, and thet burden wos mot 
gantained, The wtetute moe net intended te be weed af o pulb~ 
stitute for civil precesdings for c#porete medmtonense or 
divorce, in which slimony macy be allowed im proper cose. 

The fudqeent of the Municipal omart is reversed ane 
the euuce ramanded, 

ROVEMGND AWG ROMANO, 


Bormes and Gridley, Steg tGUT 
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This ie an append from 4 decree entered July 15, 
19°, arectime on injumetion purwaemt to the recommendation 
and report of s maxter in cheneery to vane the ompoe het bean 
referred, of purounnt te the prayer of ‘he b£12 of vomplaint 
at cmended, 

The b£13 wae prediceted en charges of unfsir com« 
petition, snd the injunotion restraine and enjoins plaintiffs 
in error companies, their effieera, ote., Tree using er pore 
mitting the vee in somnection with theiy business or preducte 
certain trade morkn ond trade nonee ond cortein expresaions 
centatming the vert “Hens,” end “the word ‘eas’ slene er ae 


 *ipert ef omy axpreceion er deseription of the Wweiness er pre- 


deete ef seid defendonte Ud. Boos Company of Porcot Park, wre 
Aves im the some expression or description it be clesrly and 
distinetly stated er made clear thet queh Maeingos or product 
is met the business er product ef the csomplcinant compeny,” yy 
ond they exe alao reetrained from representing in any monner 
whatecever that the products ef the defendants, or ony of them, 
are the products momfoctured or sold by the compleinent 
semp ny, | 

The facts ant questions iv thie case are s@ similer to thor 
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involved in Zhe Nester Johnoon Mfg. Co. v. The Alfred Johnson 
Skate Go., S23 ILl. 106, thet we have held consideration of this 
case epen until the decision im the latter cuve wae mate. 

Bach cane prevents a atate of facts where o fomily name 
had Geaned to be only the mame of the momfactwrer, ont had gains 
ed a secondory méeoning describing ond indieeting the por ticular 
line of goodu manufactured by the complainant, end there ia a 
striking parallelion in the facts ef the two cases, In cack cane 
after the family neme hed aequired mich secondary moaning ono ther 
member of the fonily, cleiming the right te use his own meme, ore 
gundzed a company ond gave it hie nome for the purpose of manufacture 
img the some line ef goods with which the fuemily name had became 
Adontified, 

The record presents the same quentions aa were presented for 
determination in the Johnoon cose, namely, whether the nome had ace 
quired euch secondary moaning, and whether the dvfendent camponies’ 
wse of the nome, expecially the Zd.eoe Company of Forevt Fark, the 
only one contimming the use of it, and their sctieds of business were 
of euch # character ae te induse purchavers from it te believe they 
were buying the complainant's goods, 

The evidence is velusinoun ant i+ fe imprecticable to discuss 
At im detedl. Seferenes will be made te the most important facts the 
evidence strenaly tends to esteblich. 

It appears thorefrem that compleimant company wae incorpore 
ated in 1439 as the Ed. Roos Mamefecturing ©o., amd cshenged its meme 
te The Reos Namufacturing So. in 1907; that it succeeded to 5 tniei- 
Ness S«tablished by Sdword Roos, or., in the year 1971, which had been 
Carried on by him individually under the mamee successively ef Bd. 
Reas, and Ed.toon & Cos, until the incorperstion of complains 
amt; that said Bd.Reos was the father of Otte A. Rese, the 
president of complainant company, and of defendont Sdwerd Roos 
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the president ef defumiont Sd, Reow Company of Forent Park; 

that priex to 1908, the principal Wiehmoss conducted under magh 
memes wae the moumfooture and sale af curtein poles ond wooden 
novelties, with wifioh the name “Keae" become well ond fovrrably 
known enon, the furndiuve troie in this csumtry; taet about the 
year 1908 complainant began the asaufuctura and sele ef teder 
cheets, which « yeour or wo inter became and continued te be ite 
principe business; that in 1007 Sdward foes, Sv. fied, end ot 
that time the clder som, Gite, wes president and the younger 
“som, Rdward, seoveteary of complainant compeny, teth ef ~hom 

hed boon Brought up in the tusiners, ond wire eteckholdere of 
Step hedment company «md im ite emplor pricr therete; thut in 
19606 Bdwerd wold hie eteck, went te Kentucky ond organiced thera 
@ eorporstion under the name of the Columbia Sfp. Sn., Fax the 
mamfactare ond sale of articles similar to these meamfactered 
by cOmphednant, on¢ after the death af bie fether changed the 
neme of suid company to “Ed. Koow Companmy.* The glent\et sadé 
concern heving been dectroyed by Cire in Jomary, 1930, Sword 
went inte the ompley of other concerns im Mew York city chick 
Mamfoctured similar axticles, wnidl 1714, eon he again ontered 
the wupley of pleintaff compemy upes a selery and became ita 
View president. An a result of Glexgreenomts he wae Sischouged 
by complainant in february, 1916, <fter his discharge he exgene 
dsed in thot year « corporation wador thy name of Sdyword Seos 

& a., fer the purpess ef mamfa:shuring anf selling coder dheete 
and other wood movelties, with Ate principel plsot of misiness in 
Chisago. The company theacontimecd active tasineoy im Avo, and 
im duly of that year Sdword Hees promoted oi caused te be Ane 
corporated the defendent corperntion, Ade Reon Company of Forest 
Perk, with its principo, plese of muiness in Porest Park, no 
tulurbd of “hicago, for the purpose of manufacturing aw selling 
@edar chests, of which Kdwerd Reos has been the president and 
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Memeger since ite organization. Ite capital stock hes beon 
ineressed from $100,000 to $400,000, and im 1926, the year thde 
bdll wos filed, 4¢ hed o total business of approximetely half « 
miliden dellars in seder cheste. Yhe advertining expenditures 
ef the two defendant companies for the years 1914 to Foebrucry, 
1921, inelusive, aounted to a Little ever 914,000, whwrene 
Complainant expended in the same perdied fer advertiaing, ex- 
hibition, catalags, cute and photos a Little aver $54,000, and 
ite gross Misiness for 1929 sgevegated about $500,009, 85 per 
cent of ehich consisted ef cedar chemte and utility boxes. Came 
plainent employed « large mumber ef treveling ealwamen ad had 
@istriiuting agente in men of the tutes, cevernk of whom wore 
induced to enter the «empley of the Bd. eos Gempany of Ferent 
Park. it being the only one of defendents conpenies contiming 
to do buvinees it will hereinafter be referred te xe defendant 
company e | 

éfter engeging in the memuf.cture and sale of eodar 
cheste compleinant adepted a trade mark and its gedar chests bee 
cwae known thereby ond sleo under the deseriptions of ‘iees” and 
*Reos Linge” and “Rees Hed Cedar Chesta” ond “Reaseter Line” and 
simdler deseriptions. “Complainant's trade mark, regivtered in 
Sctober, 2915, pictured « rooster on the top @f 2 globe «crass 
which wes printed im heavy Black type the werd “eos.” These 
trade marke were printed in cempleinant’'s catelegs and cirwlers 
which wore Aistribated te customerssand the trode generally. The 

One of predecessors also 

evidence shows thet/defendomt company's Z. adopted a device with 
& globe on its letter hentis, and that phetegraphs of eedor cheete 
aud utility boxes sent out by complainant and defendant company 
were almect identical, and the erticles represented were the came 
im general style ond design. 

The evidence alae chews thet complsinant received orders, 
femittanees, letters, ete., by mail whieh were intended fer dee 
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fendont company, and others were sont te the lattier thet were 
intended for the former. These letters were vuriouchy oddreaged, 
some to “Koos Mtg. So." or merely "Roos Co.,* to Chieng® worely, 
or to defendant company's teiness address, or complainants ade 
dress, and seme addressed to complainant company enclesed orders 
fer defendant companye ; 

There was much evidence tending to shew that came 
pleinent's preducte were known to the trade ae the “Hoon Line,” 
and that waleamon for defendant company, seme of whom had been 
previcusly employed by compleinant, made use ef the terms “leon” 
and “Roos Line* in celling their products, and that through the 
use of euch and similer expressions custemers were incaced te 
velicve that they were dealing vith cenpleinant company inotesd 
ef said defendant company. A great womber of letters wore intro- 
duced in evidence tending to shew that the «ords “Sooo” and "Nees 
Line"; “Genuine Neos Line"; “Original Rees Line* ond “Gerdne 
Reou Red Cedar Chests,” hod become oo identified with complainant's 
business and the product of ite mamufecture, eapecicliy ite cedar 
chests, (and eaid defendont company manufactured nothing else) 
befers the orgenizeation of defendant companies thot the meme 
“Roes" slene, or in euch combinations, hed sequired a secomiery 
meaning imdicating complainant's preducta, anid thet dealers were 
Gomatantly confounding the dcfendent componies with complainant, 
Largely because of the une of the wert “Reon* in their nuances ond 
the metheds employed in ite use, 

The master found the facts te be ae shown by evidence 
te the effect as above ctated, and the deeres confirms his find- 
ings. 

It would eubserve mo useful purpose te fellew the argue 
ment of pisintiffe in error inte the vorious detelis of the evi- 
dence so lon) o8 we canmot say after reviewing the seme that the 
Master's findings, are clearly againet the weight ef the evidence. 
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That an appellate court wiki net disturb the findings of the 
master when At cenmet o© say de tom well settied to need 
repetition or citation of wm theritics, 
It foliows from what we hove ondd thet the tee 

questions for determinution stated above, mant be answered in 
the affirmative, a» they were in the Jobneen cose upon o vimilor 
state of facts. Xf oo, there io no weed te reiterete here the 
well setabliched legal principles upon which a court of equity 
will dutervene by injunction to prevent unfair cempetition. The 
literature upon thot oubject is voluminous. “het was sada im the 
Zehnsen case covers a1) thet need be referred to fer application 
te the instant state of farts, It mects mich that haa been dine 
qusved in plaintiffs’ in errer's brief respecting trade merks 
and trade memes, unfaiy competition, confusion, and personel, 
fomily and corporate names. Vor even Af wee be meade of » per 
sonal or family nome, os was dome in the Johnaen oxot, if the fects 
disclose that the nome has been given a secondary meaning describe 
dug ond indicating o particular make of goods by a concern using 
that mace, and ansther concern subsequentiy enters inte the some 
field of trade with Like goods, and through ite odepted nese or 
business devices or methods makes euch use of the nome aos te dee 
aeive purchocers of the goods, with the reeult thet the geode of 
the jutter are palmed off on the goods of the former, i¢ smounte 
te unfodr competition accerding te the satherities, acainet which 
equity wili gromt relief. The cit«tion in the Johnggn caee fram 
Waterman v. edern Fen Co., 255 U. G. 88, is portieulerly applicsebie 
te the instont state of Ponta: 

bend Somme toe oaane eeiees ah dee he ectomaiaee’ tak 

when the use ef his own meme upon his ads by a later 

Compe titer will and does lead the public to understand 

that these goods ore the preduet of » concern already 

established and well kmown under thet nome, and when the 

prefit of the confusion is known te and, if that be 

Material, is intended by the later man, the law wiki ree 


qaire him te take reasonable precautions to prevent the 
mistake. (lerringelalicknrvin Jefe 0g. vs Hall's safe 09. 





208 YU. B. S84.) There in me distinetion betecen opr 
oa... 
Without further recitation of evidentiary facts it 
appears thet here, se in the Johnsen cease, the fandly cognomen 
wae the distinguishing part of the name adopted by the now core 
porstion; end eaid defendant sempany edopted te come extent the 
sone wort of stvertheing ex dunigudi/ Gust te veeukt of the 
methads used by the defendant cempany wes te create confucien in 
the minds of the public between the goods mamfuctuared by came 
plainant ond these manufactured by At; that there woo « greet den} 
ef confusion in the correspendenee ef the tee companies showing 
that the purchssers of cedex chests from defendant company thought 
they hed bought the goody of the complainant, end that the incer- 
poration of the meme “Roou" in the names ciopted by defendant com« 
panies wen for the purpoes of making wove of ite reputsetion sith the 
furniture trade te semire tusinecs from complainant. 
| It is contended thet reldef should be demied to defendant 
in errer on account of Leches. Tho bili wac filed July 29, 1020, 
and the setual becimminge of business by the H4. Roos Company of 
Forest Purk, the principal defendont and the only ome contimiaing in 
_ the tusiness and wich hau wrked up the greatest cmount of trade, 
4 wae only o little over a year before, up te chich time the purposes 
; and effect of the uve ef the name “Rooe”* woe net sq «pparent or 
Gapeble of preof. Mer hed the statute of Limitations rum on the 
aete of its predecessor after they were manifest. Under the cir- 
Gimetences of the case ws do net think the dectrine can be 
successfully invoked. (Luttrell v. Gyatt, 209 121. 274.) 
Defendant in error has senigned cross ervers based upon 
_ the fsiluve ef the court to enjoin defendents from using a core 
: porate name containing the word “igon", The contention is based 
Upon the policy of the statute in force, when the certificates ef 
; the corporations soncerne’ were iecued, sgainet issuance of » 
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license to twe companies having @& same er similar neme, The 
names @f the companies are not so similar in themselves, in 
our opinion, as to justify en injunction against the use of 
defendant companies! corporate names. But the distinguishing 
part of their name is the word "Reos," and mich of the 
confusion has arisen from the use of the name "Roos" in the 
same line of business conducted by complainant with whese 
goods it haa become identified, Te be adequate we think the 
injunction in this case should contain a restriction like that 
approved in the Johnson case, and therefore should be modified 
80 as to enjoin the use. of any one ef defendont companies! 
names on its eedar chests, letter-heads, or business literature 
or advertising, without the use of the words "Yet connected 
with Reos Memufacturing Company." 

i Accerdingly the decree will be women 
directions for such modification, each party to pay his 
Own costs. 


AND REMANDED 
TH DIRECTIONS, 


Fitch, P. Jey ond Gridley, Je» Concur, 
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Pindatif? in srrer was found guilty of he vtatatery 
effenss of soranlt vith » deatiy weapon with the Anteat te dine 
fiies bediiy dngery woen the perves of omother. The fndiet. 
ment <onteines Cures wunts, one of wiite properly charged sead 
offense, ond cach charges an aaeatlt wpon ane Jase) Gallons. 

Ths porsom acamilted tack the witmers otemd ane aodd 
“ie seme wee Joeman Galiens, The whtataoes voturres te him as 
. *Suck* ay "Jole" Gallond, but there wee no evidenee thet he wos 
know By such namow, end over 17 it way be Gaforred thet “Jeak* 
or "Jake ic a nivmmue for Javome, 14 tomiet reavemably ba said 

that Jueeb aii Jasome are th; came oF evou ide, songs. 
| In Bapphe ¥> dims, 280 X11. 809, chery the prowaoution 
wae wren » like charge, Wa comrt usid: “In « prencomtien Ser 
thie offemes, 44 mast be beth alieged and proved thet the sscumlt 
woe made with the dntemt to dncddet « bedddy iagury coon the 
person aueculted.” im Pugpke ve Swkth, 888 Thi. SO, the victin 
ef the crime was alleged to be Rosetta. The preef won thet her 
Meme was Rosalia. The sourt held the varlemoe wae fatal ond 
wala: 





*The indiotaent & Grime ageimet g certain 
yordem, tat the cornet Tulle’ 49 whew 44 ent 444 ahae 
® C¥tae, if any t mother persume The ceo irine 
of Sdem senons Sa valet Gat i9 net seoltesnie.* 


tu Poxphe v. Bsyitaze 88 Thi. S49, 42 cee sada: 
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end wwrnanes the muet be etated 

if known, ond the mame stated mist be cither the 

real nome of the or that by whieh 

he 44 woually knoe Ve 226 ill. 
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ten mee: Sapir 48 ds escentiah that the 
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Im that cause the intictant wes for obtaining the 
property of Hepon Menden, ond the proof wus that Af wae the 
property of Kapen Manonienion. The cowrt held tict the name 
wat material to the description of the offense, ond being « 
waterial cverment dt wos necessary ta be preved, amd « failure 
te prove it was net « move varionee bat « fatal lock of ovidence 
to prove the orime cherged, ond thet there woe me auention of 
A@em pang in that case, 

Geuneel fer plainids’ in erray site foophe wv» Wedmasis 


B06 Tl. A6, te the effect that o verdenoe fe net cssentialk 


wmless 4% in wade te appear to the cenrt that the jury eore 
mieled by it or that some wuibetuntial injury «x0 dome to the 
eeomned thereby. hile thie onee wae referred to by the court 
in the Sovetuy opinden, it nevertheless decided the latter on 
the principle above stated, ont Ot ds the test expression af the 
Supreme Yourt on tint abject. Thers is me com for dic tincuish= 
img thie cose from the Hoyatmy coos im the spelicution ef that 
Principle, wiich owlle fer « reversal ef the judgment. Vhe crime 
charged end described in the indicteent ie on sacoukt upon Jocob 
Galione and the preef shows an aeommlt upen Jeceme Galiame, 
@ @§fferent offense. In view of thie conclusion 1+ ie umeceecary 
te divcuge the weight ef the ovidenes er chether there woe error 
im the giving or refusing inetructions. 

RSVERAED AND SUM AMIRI, 


 ~Piteh, %. Joy and Gridley, J., concur. 
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73 = 20476 


Tretieun}s = covpuretion pore itang 23674, 642 


CUP KAKOR OUR, 
Cock COUNTY. 


Wee 
PAUL He KAMRADT, Mayor of 
the City of Calumet, et als, 
Appellers. 
Pe JUBTICK BANBAS WT VERKD THe OPINIGH GF (HS OoWRT,. 


Thde 49 « mondeae preceeding wharshy appellant 
weeks to compel renpendentse te dewwe « pormit for the ine 
stallation ef tue moto tonke and equipment connected theres 
with, for the otorage of ganeline, at « serview station 
erected on tertain promices of petitioner situated in the 
city of Columet Clty, Tllineis. A Jury wos woiwed and the 
court found the jesues fer respomiente and rendered the 

An ordinante of ondd vity relating te the storage 
ef goveline end other infleamechle materiale mnkes 44 unlewtud 
© ineteli amy tank for the storage of omy ouch Liquid in eny 
let er plet ef ground 

“Without firet obtaining tha ro Rh deg contente 


we ae ro Pciys mtn ge in tet of ony = By or gn rig ” 


in part within Siene two 
grout mandred {200 a) none & distant free ond payallie, te the 


¥ plet of greund woon which 
per y yes rphor or aa "- ve are ta be imetalled; provided, 
however, that fer the ve of this ordinance only 
the fremtage of any such } fest limit herein 


within the tx ewes (900) feet ldnit herein 
prescribed shall be considered,* 
The sorreetmess of the court's finding and Judgment 
depeniea upon the construction te be givon te the verd “frontage” 


ae therein ueod. 
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The tetal frontage involved within the prescribed 
Aimits of said 200 feet ds, neoording to plaintiff's conten. 
tiem, 2077.6 feet, and secerding te respondento' contention, 
7O7.9. Om plaintiff's theery the frontage sicned for im ite 
petition 4s 24.4 fect mere than a bare majority, amd on roe 
epondents’ theory 25.46 feet lees then a majority. The differ+ 
enee of their respective sontentiens Liew im the foot thet ia 
computing the *frontege* plaintdisf includes the side av well as 
the ‘front’ dimensions ef three corner lets (ant of » mmell part 
of amother) on the theory thot te "frontage" of « corner lot 
includes the boundery line eon both eivecte, These threes Lote 
are reepectively 200307.7 feat, 26nh27.1 feet und SBxk27 fort, 
amd the efgnetuves of their owners were procured by petitioner. 

If their “frontage,” o2 the torm in used in the ore 
dinenee, includes the boundary Line on both strects thon plsine 
tiff hee ebtednes sigmeturer for the reqmisite frentegs, othere 
wise not. 

To mapoert ite construction eappelioit hes cfted various 
Gases where the court construing o particuler inetrument or ore 
Ginenee before it held thet « sormer lot bee a frontage on toth 
etreots. In these canes thet interpretation was held to oxprene 
the apparent intention ef the porticular in«trument or ordinance 
befere the court fer construction. Sut we de net think thet 
interpretation accords with the intent ond puryess of the 
erdinance before us. . 

Au the storage of inflaeeeble material ie uemally 
attended with poavible danger, and tends to depreciate the value 
6f neighboring property by recvon thereve?, it wos mandfer tly 
the purpgese of the ordinence not te allew ite sterage on any 
det or plet without first ebteiming the consent of the owners 
of the property that might be affected therehy. To thot ond 
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at fixed the Limits of property thet might resconsbiy be 
mipyened to be affected ond alse the basin upon which ouch 
consent should be determined, Thet bende was Fixed, net uyen 
the mumber of owners, which would give the owners of smell 
jote en unduly preponderent inflwence in the motter, wit upen 
the preperty effected, svidently with the intention of giving 
to each owner « fairky proportionate voice in «a matter offect- 
img ali alike. To thet end » Daeda of "frontage in fort? woe 
fixed, ond Wgndy” the frontage woe toe be considered thas ine 
tending, se we think, te divtinenish the front ef the lot, an 
that torm ic domconly used, frem ite sdde or domgth., ‘tile 
more oxatt language might have been employed, yet we think it 
wufficientiy plein %© indicxte that mth @ictinetion we ine 
tended. Such interpretation gives to cach auncr a foiriy 
proportionate veieo im determining o notter im which «Ll ore 
interceted alike. Tut the prepertion would be wneqial end 
out of hermony, we think, with the intent and purpose of de 
ordinanec, if the owner ef « corner lot cam hove a voice aad 
influence cammeneurnte «ith tuo dimeneione of bis let, whereas 
ethers with o like intercet wld be Limited to on infhuonge 
meswuxe’ by only one dimension. As cn iiluetretion, one of the 
eornex ists Suveived hes the sume dimensions (25 feet ty 127.2 
feet) a» four inside lots in the some block ond limite. Yet 
Under plaintiff's theery the consent of the owner of the 
eormer lot would outweigh the nonecomeunt of the owners of sefd 
four inside lets. 

We think 4¢ woe to prevent joct ouch imequality thet 
the erdinence state: thet “gly tke frontage * * * shxdh be 
vonsidered,* tus referring, an we think, te the front ef the 
Let only, end giving the word 2 meaning applicable te every 
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ot alike. Thus cenotrucd each ownsy would have the eons 
proportionate voice in giving oy refusing his convent. 

aus gnceeh prevgateney bouts pace ote tgesestet 
true intent aad moating ey Oe febly sucvrded nts ant 
veemlt from a purtiomlar Fe Ah ony Magy ec er don: A 

Na cat gl nae apt a ace eas 
Gbaerving this rule ws think the fudgecnt whowld be affizmed. 

As contended By appeliant, we think the court erred 
im Peceiving documentary evidence relating te oerteim special 
asoesewente levied upon seme Of ihe property whthin soda 
imkte. But ae the cove wan trie: witheut a jury and the 
court canotreaed the ardinance aorractig, os xe thinks ru« 
gardlese of such evidence, the judgment should net be reversed 
fer sach arrer. 
SPPLHMLD. 


Piteh, Po Jo_ ond Gridley, Jo, coneur. 
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SOCTETY, a vorperotion, a 
AOPELLEG » APFSAL FROM 
Vie GERCULT Gort, 
BAVID Ae GOODMAN and WOOK COUNTY, 
WILLE A 


Mhe FUSTICE BAMMSH DRLIVARED THE CHINEON OF The CotKT, 


Thie ia en apyerd from « temporary injunction 
granted upon 4 avorn, onamawered B41) of compleint which 
shargee the breach of » negative cevenont im o Leese from 
complainant te icfondemts of eortain eteree om the media 
fleer ef » large effier miiding. 

Said covenent is in the form of o rule of the 
Reneor, which ic mats « part ef the lessee oad whieh the 
lessee covenonted to sborrve, perform ond abide by. 

Tro pertinent part of the rule ronda an failewy 

Bagel ag et Bol. cuteeea, 

ftdce whali “ye vaapiavedy ine i" ods er 
affixed on rt ec the eutsite of de af seid 
ididinge Pay Mh the promises heroby Semieod, 

tok the. glaso er" ae tas dekee tuk vate ae a 

s¢e and on the Direetery Beard of the 

end then only of euch color, sine, style and material 
an thai be fixet © specified by the lewser in writing 
#8 thie lnase. * * snd Weach ef this covenant 
shell be reetrainable hy StLorn.” 

In violation of eaid vule the bi], sete up that 
Gefendants have powted tovlve large signe on the frent win- 
@ows, some of them shout four feet sqnare, cach containing 
the foliewing in large letters, part in red ond pert in 
Disck; “Senkrwupt Gale Sntive Steck Mom's Purnichings ef the 
Nadicon Shirt Commoany new bedmr se2d at leas than wholessle 
Geet.” The b41, aloo alleges thet defendente have alee Large 


q Donkruptey wnde signe displayed in various porte of the 
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diuterfior of the stores indicating that the stock of goods is 
offered fer wale ond sold under « benkruptey preceeding, end 
that euch signs were contimed te be posted after the bavk~ 
vuptey and receiverahip proceeding hed been terminated. The 
bill chargee that these signe and advertisements were ported 
without complainant's consout; that teey have « tendency tw 
prevent the rental of other space in the tudidine at e fair 
smd reasonable rentei; thet seid sets constitute igreparskie 
injury, ond sake for am injunction reotreining defendants from 
posting or diaploying amy sign, advertinement or netios in 
and ebout #cid stores, in violation ef seid covenant, until 
the further order of the court. The injunction prvcticalhy 
feliews the prayer of the Pill, 

Appelients centend thet the quoted lanwage im ihe 
rule fe not sufficiently clear onl eortoin w entitle the 
appellee to injunctive relief. They fail  poimt aut, end 
we fedl te see, in whet respect the contention ds tenebies 

The west comtention, thet there ds em adequate 
Pemedy st lav, stene te ignore the well settled principle thet 
where thore is om express nege tive cevenant, « eaurt ef eotity 
will entertain o 411 for injunction t prevent ite breach, 
eltheuch the some wilh oovastion me substantial injury, or 
though the dumages, if ony, be recoversble at low. (Gonsehidated 
Sank Se. vs Sehmfaseur, 234 ikl. BL, S76.) “This,” suid the 
eourt in the case cited, “io wpem the principle that the owner 
ef lend selling or Lessing it may imeert in his deed er contract 
guct ouch conditions and cevyensnte of he plosavee touching the 
meds end enjoyment of the use of the land.” (des, also, Stag 
Brewery Co. v. Reimage 265 Ti. 692; Jouthern Fire Brick Ge. v. 
| +Bamd Se., 293 TLL. Gib, 646.) Im the last cited osve the court 
— wekds the right to an injunction fer the enfercoment ef 
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megative vovenante in contructs ie independent of the question 
ao to whether on action at Law will Mic or mot.” ‘The seme 
doctrine in recognised in Sarkeon v. Kournar, 196 121. 15, 
sited by oppeliants, bat im thet cose theve woo ne oxprone 
megative covenant to be enforced. It ie ummccesnary to cd te 
other wtherities on this subject. 

The application of the principle referred te rowlers 
At wmmeceusary to diccuse appeliante’® ether points, thet eaity 
WhAi et enforce « gontrost where personel preperty righte alene 
art involved, and that arethetios lie boyont the cogninasmes of 
@ither low or equity, ani thet where the righte of parties are 
doubtful wm court of equdty «41. witgh and causidor the soampare 
ative injuries of the parties te « cult. Seakdes thoy have mo 
pplication te the facts set up dn the WALL. The dngunction 
order will be of firmed, 

: AVUIRMED» 


Piteh, F. Jgq ond Gridley, J._ sonour, 
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GTATRMANT BY TRE COUNT.  Somplaimente seek by this 
weit of error to reverme | degrey of the Cirouit court of Cook 
county, eatered Hay Oy 1934, susteining gemeral domaerrera te 
thady ameuded 8411 of semplaint «ni ddemiecing seit D441 for 
went of comity. ‘the scetion wae comeemend om Sawomber 16, 19e4. 
in Kie printed Weief ome arqumen’ here fhied coumaod 
for eémplainente etetes that toth the G@rigimel and amended hddde 
(as apmecre from thedy prayere) wore fied “rer the purpoce of 
heaving cortodn orders, ontered by the Ghrewdt Court @f Rome county 
and afVirmed by the Supreme: “ourt of Dlldneda Giaader +. Wrbgitts 
SoS Tale 136) vaeoted, oot awedde emi decbored neki ond weids" algo 
for an dujunction restraining cortcim defeniomts from onforcing 
Seid erders ond thereby acouirine any vicw?, tithe er intercet iu 
Gertain Yeah ond pernenal pregerty, smd cepeckakiy ree wradming 
the seofeniont, J. Joseph Wright, o« executor wetter a cortonim ime 
etrument in writing (40000 Jomery 15, 1969, and admitte tw pree 
Bate an the Aaot wih) om teotewent of Gherles H. Hedimes, deeeacad, 
by the probate comrt of Kume county) from cleciny sod4 estate and 
aietrituting the seuets thereof; and cleo fer the entry of on order 
wetting acide aefd order of prebete ond directing Qw prebete, in 
Aiecu thereof, of smether dnetrument im writing, doted Moreh 7, 
2087, «0 the Inet wiki ond teotoment ef odd Hodnes, 
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Xm the amended bi)) 14 Ae sliewe4d in wihetence thet 
em Maly 24, 1914, eedd Charles !. Maines diad tentete et 
St. Movies, Kane conmty, TMidwode, leeving «« hie only bedr & 
jaw et3 next of Win bie wether, Serrdet &. Heines, « alae lenve 
ing weerrons pereele of real eutate im Cook ond Rome counties 
ont » Yerge wumt ef personal groyerty; thet fellewing hie den th 
the ood ineteemont fn oerdtder, dated Jomumry 15, 1907, wan ale 
mitted t probate im the probete jurt of Kune county om “optember 
%, 194, 2 BSe Lest 2§42 end tev towent, ond soft J, Jovenh 
Tright, sauterte? therein ao sole executer, wee appointed o« such 
ereramr end extered woo bhe Sutiess thet sadt ductrueent previded 
for the proeent 4f the ontdre net incewe free bdo eutate te his 
mether ¢uring or Life tiene, set, wee bor decth, after mentioning 
one device of four lets of Jewd and tee boceete of GO,000 each 
te certain mowed imdividawis, a1). the rawmainivs s<tete «cs dovieed 
ond teertathed, tese thirds te Perey ferypital af Chdcoom and omen 
thire te the Tresters of cohesk Cletrtets Be. 87, ie the Townahdp 
ef 2 t. Cherles, Kee coumty, Filswetec: thot on Sera 24, 1915, 
est¢ Forviet &. Wetuee diet «t 84, Charles, VAlinedia, lewving come 
pisinerts, her grentenethes ond gromienices roonertivels, oad. 
ethera, «a ber onde bedys ©¢ hee end weet of iin: thet hove? ter 
rome of eedd other hedrs ot Low ¢fec, thearekh veo Loavine heirs st 
Raw emt aert of wheg thet s08¢ Sréehs gerferners the uevel catdee 
ef cm garecter, reeeiwed ead Clebereed aomeye, delivered up pore 
tienes ef the getcte te the wemed heneficiertes, and ie tomer, 
1980, fdle¢ Khe finel revert oné secount, ond caked fer ite approval 
omd fer Wie diacherge cs exeeutery thet durime cll thie pores of 
Pir cctiug as exepter, frem if34 te 10a, be hed ae hae erie te 
tefety derestt tex on Chdecee, 9s certain Aeet «$23 end teoterment 
¢f esfd Heiser, becrang date arch %, 1667," ehich he knerinedy 
opd wrengfuliy, and in dioregard of the provisions ef section 12 
of the Tliineis “Slie act, withheld from said prekete court and 
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from complainants ond their cochsire witd) February 2, 1920, 
when he first disclose’ the eume ond filed 14 with the clerk 

of void court; thet *asdd last will ond testoment of 1887 div 
poses of the entire entate of the testater, Charles H, Hoines, 
im a manuer wholly different from and inconsistent with the 
previsions of the instrument in writing of 1007, and dewiues 
and bequeaths the entire real and poroonel eutate to snid 
Horriet 5. Heines, who wurvived him, tat vo cubsequentiy died 
dm March, 1925;" that said will of 1687 “was executed with ald 
gue complianee with the easential reqieites of ‘he stetate with 


“weepoct to the oxecution ond attestation of legnl ond valdd wills 


and by « testator who wae posneased of tectamentaory capacity ef 
Utiquestioned sufficiency to entitle him to make a teow temontary 
disposition ef «11 of hie property, * * and * * the anae would 
remain hie legel end valid last will ond testoment, caieae ent 
wmthd it shall keve been revoked im the monner expresely provided 
by statate,” visi Seotien 17, Tlliimois “bls set; thet sald cece 
tien 17 provides the only modes end manners by ehich « veldd and 
hegel will may Be reveked in iilinodsy thot 4% epoesrs om the 
face of said instrument of 1907 that it dees not declare the ree 
Vecntion of seid Lost will of 1867, which hed remained im the 
peesension ef sai4 testator untdi his 4enth, ami cadd ine trument 
ef 1907, does not meet the casentich requisites ef eid otatate 
te effect 2 revecstion ef « valid smi existing lost wlll; and 
thet, hence, the exemtion of said inatrmment ef 1007 did met 
affect the validity of suid lest wil of 1887, “which become, 
upon the desth of seid Haines, bis omly legal amt valid Leet will 
amd tentement.* Copies of the foo ine tramente of 1857 ont of 
1907 sre uttached te ond mace parte of the bill. 

it de farther slieced in wibetance thet in February, 
1920, complainents inotituted proceedings fer the prebete ef 
Seda will of 1687, ond te set sedde oni vacate the order of 
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Beptembor 8, 1924 (adedtting said inotrument of 1907 to probate) 
wut thot, on April 6, 1920, the probate court of Mone county 
denied the petitions; thet upon append tekem, the éhrenit oomrt 
of Kane county, on October 15, 1920, entered om order (copy 
attedied to the bill) te the effeot thet sa4@ order ef prehete 
thovkd not be net aude, that sald alleged will of 1997 should 
mot be sdmitted to probate or decreed to be the Lant wil. of 
gaid Raines, ond that said instrmmcent in writing ef L007 chowld 
be deoress te be his loot wilh ond teetement; amd thet, epen ao 
further sppeal being taken, the Supreme Court, en Goteber “i, 
L921, Pendered o majority opinion, from the copy of which attnched 
t@ amd meade a port of the Willi 14 aeprere thet the court ordered 
that the judgment apnesded from be reversed and the comae ree 
mended with directions, 24 is further alleged thet subeacauentiy, 
UPOR o rekeerine having been granted te syoelliecs, the “uvrene 
Court rendered « sevend epinden, trem « sopy of «hich oles «ttache 
ad té and mage a part of tha b€11 24 appewrs thet the court 
affirmed the setdon of the sirouit eourt. It ds further alleged 
that eubseqiertiy « secomt rehearing we granted om the petition 
ef Glaronse Lanier (one of the present somplatmanta) amd thet on 
June 21, 1922, « third opinden wa« rendered by the “uprem Coert. 
A @opy of this opinion is alee attached t ond made « port of the 
bAlL, ond it bos been published in the Supreme: “ourt reperte 
(804 TLl. 13), together with « dheventing opinion concurred in 
by tum ef the fuctices. The conclusion of the majority pinion 
is (p. 150) that “the fudgment of the eirmmdt esurt denying the 
petition te vadnte the order admitting the will of 1907 w pre} 
bate ond denying probate of the wikl of 3907 is ef firmed.* 

it de farther alleged in the smend«d bil) that, fellew 
imc the rendition of anid ¢ecicion ef the Suprame Court, Slearence 
Lasier filed another petition fer « rebeuring, «hich the Mprese 
Sourt *refused te concider and ordered stricken;” thet im eadd 
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| petition At wa wuggested (2) that the judgment of tw chrautt 


dart ef Keone county, o@ «ffismed by the dapreme “ourt ew fore. 
eodd, “wow mot im conformity with section 17 of the Fille Agt;” 

(2) that the only mammer by vikich axdd gudgment could bo mae 
tadned, ox the Supreme Court could affism St, “wee by definitely 
eltering, chenging, modifying, eiding to, eslarging or restriate 
img gedd aeotion 17," and thet thie “ae Seuwrt hed powsr tea de, 

> a guckh on ottempt would be Judioind Jowkolkstion ont remlt 
in * deeree oy order thot wae whokly mah) ond veids (5) tet the 
*nttempt”® of sodd cirewkt gourt te enter weld pudgeent, ond of 
the Oupreme Court o@ t¢ affirm it, “wee em davacion ond encroach. 
ment upon the prevines of, snd the uourpetion an? «xerciee ef the 
functions of, the legislative wench of the exvorment, whieh is 
in direct contravention of beth Foderal and “tate come ti iw tien; ” 
(4) that the entry of the fudgeont of end4 siroudt court, and ite 
affizmanee by the Gapreme Court, “Aacked the eosewtiel olomente 
of due process af Low and deprived couplaineants af property righta,* 
om guarentee’ by asdd conetitut@ena; and (9) that eodad Judgment, 
amd godd of fivmenes, “did net foluew the orderly atiuietestion ef 
gustice in scctrdemes with the established law ef the lenis.” A 
eopy ef waid petition for reheoring de attieches te und mate a pert 
ef the bill, It in 2 deoument of 97 printed pager, «et the pointe 
are elaberately argued. 

The *421 them sete forth article [53 emt ocetion 2 

of aytlele IV ef the present Sonstitution of Uilinein, amd further 
alleges that, by virtme of three provieions, the only power exiet~ 
ing in Llidnoic, whorety laws mey be enacted er repesl«d, smemiod 
oF ulitered, thenged or modified, is yeoted in the legislative 
bremch of the covermecnt, and ne other branch has the power te 
iuveaie the was, or te umirp the functions therceef, and “any 
attempt judicially to legislate is in direct centravention ef 

the Ihlinede Constitution and omy order er decree entered in euch 
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mode or momier ie sergn non Judes ond wholly muli omd void,” 
thet seid judgment of the dhroudt court of Kune county, of firued 
by the Supreme Court, “constitutes om oct ef Jadicinl legislation, 
wherein the court hee deliberetely invaded and encresched upon 
the wrevines of ont usurped onl exeredwed the fonetionw of the 
egieloture of ILifmeis, and kas definitely altered, chonged, 
meadified, and addwd te sudd Seotdon 17 of the “Sdle* Acts" that 
medther eaid ciyeuht court nar said Supreme Court “had the power 
or authority to interpess or interpolate inte aaid section 17 ites 
pereenal beliefs of idecs of what the low should be, nowt hod either 
Court the power or authority to change or alter, enlarge or reo 
etrict, er modify or amend, godd a ction 17, ty reading inte the 
ome words expresuimg the opinden of the Sourt im the dight of 
wiedem ar private or public geod, fer meither safd sireedt cours 


nor the “upreme Court ie concerned with the whadem ef aeid section 


a7, or with the petives that prompted Une iegislatare of Lidinede 
te cmact At, tat only ars those “ourts concerned with thear duty 
te doslare seid geetion 17 im the mamnex io which the legiels tare 


| hae enacted £+.* 
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The D413 them sete fort) « pertden of snendment ¥, ond 
Seetion 1 of Arendment XUV of the Cometitutden of the United tote; 
alse a portion ef article 2 of the Ordimence of 2747; olan cootion 


3 of Avticle 17 of the prevent Thiineie “enetite tion; and further 


slieges that, vy reason of sndd jgudgwent of the ciroudt court, 


soatfieeed by the “upreme Court, comploinenta, ond their romoining 

| * @eeheire at law ont next of kin ef Charles Bg ond Harriet 4. Hadmew, 
beth deeessed, “have been denied due pracesa ef Law," av gnare 
“amteed to them under endd Conetitutionsumd said ordinance of 4787, 
(oe “have Doon denked the orderly administestion of jun tien in 


aecsordence with the established law of the lemiy” that the law 


ef the lend, im this proceeding, “io laid down by eeotion 17 of 
the Willis’ set, together with determinntions of the “apreme Court 
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of Tilimeis, relative thereto, rendered roupootively in 1672, 
1897, 1903, 102%, 1014, 1915 and 1919, covering » perdot of ube 
etentiolly 86 ‘yerrsy” thot the fadoment of wedd ofrmit eowrt, 
ng offirmed, “Le a whelly uminuck, urrensennble, now, different, 
orm@lews end void detemiuetion of the law, in fireet confiiet 
whth wad wholly ontagendetio te the esteblgiuhed Law of the Land; * 
wd tet by edd sudement, of efffemet, “the oxprese provisions and 
Wequiaites of anid wection LY have been completely denored, the 
tente ond nerting thereef chenged oma eltered * © amd the vats 
dished precedente, a Jedd down by the Gepreme Cowrt, over » ported 
of simovt 80 yeors have tegn everruled ond everturmed, without ree 
gerd for the evtodlithed doctrine of etexra docisin, Mersgerding 
the fect thet cof seetion 19 42 o rele of property, controlling 
property richts, «nf hos been & part of the Otetate Law of TLlinois 
for were then 9 yeare, without alteratios, exendment er veyesk.* 
“Tt do finely chicges Go the WLI thet eed ooetion 17 of 
the “Hlie' Act ie & rule of property; thet the rights, titles and 
fixiterests which compladicnts cemired in ont to the real and pete 
sonal progerty of said Waites, ty virtur of aod4 will of 1687, are 
property rights; that “x rule of property er m property right is a 
contractunl right, smd 2 “tate court conmdt, by « fudiedial decision, 
amy mere than « State legislature com by o stetatery enactment, tm 
pedir the oblige tiene of © eontravt;* amd thet wadd circudt court of 
Kane county, ty Ate exid judgment of Ovteber 1é—_ 1970, ont the cup 
rene Court by affirming sweh gudgwent, “ddd, vy fudicted deeteton, 
fmpedr the right of controct,* which compleimants hed in end to the 
Property of eld Weiner, by reecem of their property rights somired 
wader seit will of 1887, ond the rele ef property oa edd doo ty 
nection 1? ef the Hie’ act. 
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BR. FUNTRCGH GATVLKY WALA Vice) THE OFIKZOW OF TH: COURT, 


In view of the allegations of comploinents’ amended 
will, dieclestng the protracted Litigation which preceded ite 
filing ond the finel settlement thereef by the d4ecioion of our 
Qupreme Court on June 2, 1029, it seems to us thet the present 
equity proecesding in ep most wmmel one. Sounsed fer came 
Plainantse io evidently of the some opinion, for hie firet point, 
mate ond argued in hin printed trief, io thet *the more fact 
that a perocecding in ewmity ie unuowel or different or doen not 
follow o know or recognised precedent, dees not bar » court of 
equity from enterteining Jurisdiction over the sume end granting 
fuli relief.* mether of counsel's peduts is, thet ubere «a court 
exercises @ power and om mitherity which £8 does not possess ite 
judgment ie void, end ome who is injured by mich void fudquent 
may stiack 4¢ colistersliy and be gronte< eqmiteble relief against 
it. The comclusion of this legal progesition mey be admitted 4f 
the stated prevdiae is w in fect. Im dinemesing this prepovitieon 
counsel makes eevtoim statements cmd concessions. Ne says thet 
wt the hearing on the demurrers in the trisl court defendants’ 
sw@licitors eo misceneccived the chorscter ond sompe ef the 412 that 
ety repentedly urged thet upperently compiainaite vere endeapore 
img te heve the trdel eourt reverse the Supreme Uourt. It fe met 
surprising thet it «as se urged. %t gumeel further says thet 
complaiments ve¢cks t# ecocomphich ne couch emdy thet, heving exons ted 
teoiy renddies of diruct attack oguinst the judgment erder of the 
Chroult court of Kane caunty Wy oppesl to the Supreme Court, ond 
heaving boon denied relict Wy the final opinion and order of the 
mprene Court, “they simply come inte eqity ond soliatereliy 
attack thet judgment by showing that 44 40 corom pop. jydioe and 
Weid;* and thet the fined judgment order of the Supreme Court 
"dn, sdeo, corm onon fuddco nnd veid.* Counsel further says 
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thet “complainants concede that the probate oma ciroudt courte 

ef Kane County ond the “uprome Court of IL1dwede had Juriodice 
tion * # to construe und apply seotdon 17 of the WALlst Act, 

when properly before then," ond thet “ll throes of thede courts 
hed Juriediction of the perties interested ond involved im those 
proceedings, wat comploinants de net concede thet ali or oy one 
of theve three courts, while exercising Jurisiiction over the 
subject matter ond the porties invelved, had any power or amy 
eutherity to exerciae the jurisdiction of the Legieleatire af the 
State of Lllineia, and, by uswrpation and eneroaciment, proowed 

te omend, alter, add to, medify ond change ondé section 17, ond, 
heving done wo, proceed to apply seid section 17, agsae amended, 
altered, added to, modified ami changed, ta the wibjectematter 
involved, naccly, the question whether ov wot the lege ond vali¢ 
Aast will ond testenent of 1057 hed beon revoked by the inetrement 
in «riting of 2907." in onether port of kde brief counse) further 
says thet "there is nothing vegur, doubtiul, uncertein or embiewous 
im the warding of the Jilineda etotute.” In view af the antire 
preeeedings before the Supreme Court, oo sdlewed im the bd), thia 
is « urpricing etotement. 

Conaidering oli of counsel's atetemente, os well «s bis 
souecesvions, end the allegations of the bil, the present preoeede 
ing omounte to 2 eeliaters] otteck pen the fimel decision ond 
epinien of the Supreme Court upen the ground thet the court, im 
Senntreing section 17 of the “Glle’ Act im « certein way, exceeded 
dts powers ond wourped the funetions of the legiclatwre of the 
State, Imeur opinden thore is no eqmity in the P4L1 or precende 
img. It is one of the fundementele of smericen Jurisprudence tha 6 
the courte have the power ond At fis their duty to interpret and 
cometrue «tetites enacted by the legislature and te deelare the 
menting thereef. (iondener v. Denver, 220 U. 4. 395, 379; Beate 
Ve Beto, 76 Ya. 876. G80.) That the Supreme Court wav onlled upon 
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te interpret ond convtewe cedd section 17 in dechding the case 

is show in the opinion of the Court, wich ds made » port of 

the BOL2. After quoting the section the Gowrt aoye (p. 397): 
“Our section on revecstion expreaces the entire Law upon the 
subject of the mommer in whieh o former will many be rewsked by 

® subseqmont will, tectenent or codicil, ont the settlement of 
the question now before ue depends solely ond only upon the 
eorrect interpretation of thet section in co for oc 1¢ bears upon 
the question." ‘nd further soys (>. 145); “The reek quewtion 
before we, whether or not o former will de reveled by « later and 
perfectly execwted whl Wy o tenteter of ceund mind fispesing of 
ali bis property in « manner entirely inconsistent with och fermer 
will ond witheut expressly roveking it, end where doth wills are 
preserved by the testater, Res never been poner? on by Dida ooart, 
when actually presented for deeiaion.* And further says {p. 149): 
"We are thorenchhy convinced thet the towtater in this enon meont 
Maat hie wil) of 1907 wee bie omky will when he deolered 44 his 
Lest will ond in which every diepowition of hin property fio obeolutee 
ly inconsistent «ith the former will ef 2607, «mi thet there is ne 
Pprevicion ef qur «tetute that requives us to declare otherwise by 
reneen of the fact that thers ia ne express declerotion in it is 
terme seying thst At is hie only will or decloring thet «hl former 
wills aro revoked. When a tenteter makes « will absolutely incon- 
Sintent with «ll other willis ond duclares it hie Lont wil ond 
testement, uch sete of neeeasdty amount to 2 decleretion that all 
former wille ore reveked. The word ‘declere', an defined by the 
Lexieographers, moons primarily te make kmoony to make moanifeut; 
te make clear, © presemt in euch a matiner ce to exemplify; te 
Gisclewe; to reveol. The teeteter im this esse, within the mente 
dug ef the statute, haw declered « revocation of his foxmer will 
by Smpliedly ouying in every cleuse thereef thet the will he was 
then exeouting wae his will and his complete ona omly wiki, If 
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was not necesenry to use express words im terme declaring aweh 
Feyecotion. The statute maken no ouch roquirement.” 

Compleineante’ sounecl further comtends that, by reeson 
of the “yedd" judgment of the cirquit court of Kame County and 
the “yoid" judgment order of offirmenee ty the Supreme Squrt, come 
plainents have been “denied dus proeess of low,” have boom “dew 
prived af rights of property," end thet "their contrast righte 
im the premises « «» rule af property bela @.contract right « heve 
been impaired.” We cunnot see wherein they heve been denied due 
process of lew or deprived of omy rights of areserty, or «het 
*sontruet" rights they had to be impodred. Coupled with theue 
contentions ia the further ome thet the doctrine of stare deoiaie 
“is directly applicsdle to and should be onfereed in thie pra. 
@eoding.” Geveral prior cases decided by aur Supreme “Court are 
referred to in which, «« counce’, claime, section 17 ef the *Ehin* 
At reecived a construction contrary te thet edepted im the “apreme 
Court's opinion ef June 23, 294%. Two of the coven referred to ore 
Steteen v. Stetson, WO TAL. COL, wnt Lipdock v. Limbech, 399 111. 
O94, The holding fm theve tom cuven is referred te in said eptnien 
of Jume Zl, 198%, wherein it io said (yp. 146): "There cam be no 
question av to the menning of the damgunge went in the Lambech cove 
and ef thet quoted or referred te tacrein from the bteteon care, 
but in woking such « holding or declar«tion we ore now servings 
we erred." And equneol’s argument in reference te the applica 
bility of the mile of ahaxedagiais iv, in substance, thet « come 
struction of a statute, made omd contimmed over a long period of 
tama, becames in the nature ef « rule of property from which flews 
® Contractucl Fight, omd that « chenge of judicial interpretetion 
by & court owunts te impairing the obligation of « contract, proe 
hhbdited by the Federal Constitution. We gunnet agree vith the 
contention or ormmont. In Butionel luted Building sncocd ction 
¥o Brgham, 195 U, i. G35, 647, 4t io held in sabetenee thet « 
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decision of the highest court of « State, overruling or chemeiny; 
@ provious decision construing « wtatute ond deolering void « 
eeontract made in reldanoe upon the previous decision, docs mot 
constitate « lew impairing the obligation of eo contract «i thin 
the mouning of the Federal Gometitution. (dee, ales, Pxoki ¥. 
Burckhortt. 29° Il. 1%, 42; Bows vs Oxegans B27 Us S. 180, 162; 
Moorselionvfield Genotruction So. v. Jleotrionl Inatellation Cts. 
B34 Ue Ge GAM 624; Cheveland & Pittelmre 8 Ge. v. Cleveland, 
235 Us Ge Wy BS.) Im the cove lost ehted At de subd: "Xt de 
equally well settled thet om impsirment of the etligetion of the 
contract, within the meaning of the Federal Genstitation, must be 
by subsequent legislation, smd ne mere change in fudiclel decision 
wil) samount te such deprivetion.” And in Be» pps st 

¥» Mebhle, 187 U. Sb. 479, 491, 1¢ de held im substance thet where 
the highest eourt ef » State has dteelf put a censtructien upon 
am act of ite ow legislature, even though it hes ehenged ite con 
struction ef the act, the dovisten ef ach State court is obligatery 
wpon the Supreme Court of the Owited Jtetes, Geounsel further 
argues thet “shere a construction hes been placed upon « «totate 
regulating wills, which hac been foliew:¢ for many years, snd many 
persens have acted upon the foith thet such canctraction was correct, 
ami have rested the disposition of theiy praperty upen thet belief, 
the court may mot disturb 44, ewem though doubtful o« to ite 
correctness.” As apided te the prevent preceeding, in view of the 
epinier of our “upreme Court of June 21, 192%, and the allegations 
ef the bill, we think that the argument is lacking im merit. I 
ie eoid im Brod) v. Burckhort$, 209 T21, 19, 41, thot *the rule of 
Stare decieis is founded Largely on considers tions of expediency 
end sound principles of public policy,” end that “the rule shewlad 
be adhered to unless i( spoeare thet the principle os tablished 
sust be praduetive of greater micchief te the comamity then em 





pevcibly ensue from not follewing previous decisions on the sube 
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Jeet,* yo our Supreme Court im thet ease, ont for reesene 
#tnted, refused te follow repented holdings of the Court over 
a lang period of time, decided the cove adversely to thoae 
holdings, snd, quoting the leneuage of » former @pinden, eaid 
(pe 30)s “Xt de Mighly deportent thet the decisions ef the court 
effertine the right to property should be onifore ond stedDhe; mat 
@eeee wii umes times oour fm the decisions of thy mont omlightened 
guages wheve the avttie! ruleo amt reacenos of the lew have been doe 
parted fram, «uni an euch cases 1% be cemec the duty of the court, 
before the error has been sanetéoned by repented decisions, te ome 
brace tee first opportunity te pronqunoe the lew ee Ot iee* And 
quieting fram on indiana case, furthor eaid (pe Wis “The Law do « 
solenee of principles, en@ this camet be true Lf o departere fren 
principle san oe perpetuated tr « persiatenee in errer.* 

Our conciuaion du that the sotien of the chroukt court of 
Geek County in suetaining the demurrer: te compiadnent’s smended 
Vh2i waw corvreat, ond that ite deeree diesiesing the bikd for want 
ef cmmity showld be effirwed, and it de eo erdered. 
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JAMES RB. BUHMRTT, FRANK A, RELL 
and FRANK J, GATBURT, re as 
ZARB Sy BAMNNTT & COMPANY 

Dot endantes in Urver. 


WR. JULTICK GALOLEY BELAZVKARD THE GPINTON OF THY COURT. 


tm Geptember 2), 1906, Pilidom ©. Sielaff comenerd 
om eetion ef aneyumpsit aqeinet the three members of vatd pertuere 
ship and #. 7. Krueger ond ¥ FP, Horris. Pleintift's declaration 
consisted of the common counta, to which said three members ond 
Herries, jointly, filed a ples of the general iswue, ond Keuager 
filed « simiicr plea. ito further precesdings were had wetil 
Way, 192%, shen the court, om Kruager’s motion, ordered plains 
tiff te file «2 421 of partdomlare, which he did, It de stated 
im the bill of particulere in oubotemes thet curing the yeor 
29020, plaintiff peit to sadd fiom of Benmett & So. the om of 
$21,040 fer certain s«uritéies purchased; thet vhile thove 
securities were in the possession of the firme, Krusger and the 
other defendants *improperiy ond erencfully ueed* the some, or 
the proceeds thereat, sithout slaintiff'a consent, and “traded 
om the oume or otherwise wisappresrinted then,“ © that thay were 
lest to the plaintiff; thot Krueger wos o trader or epeculater 
4m stocks, ete., in the office of ondd firm, and he “exeomted 
the trades in question by, Uareugh or in commection with" said 
firm, which wac then engaged im « otock brokerage tusineos in 
Chi¢age; ond that he, and ali other éefeniruts, “were cocnisont 
of the vrengiul and dupreoper declings with pleintiff's cocuritics, 
or the proceeds thereof, au afaroucid, omd * * weli knew of the 
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eforeundd conversion or misappropriation of plaintiff's sesets.” 
A trial was had in December, 1929, during which considerable oral 
and documentary ovidenee woe introduced om behalf ef the then 
phaimtarf, WAlldem 0. Sdvleff, whe was then Miving and whe tewtie 
fied ox om vehtinese, At the conelusion of his cane « motion was 
wate, on behalf ef the three sembera of the dofomiont firm and 
Harris, to exclude from the jury ll the evidence offered on the 
around ef « Variande betwoon At and the aliegetiome af “«ohd bil’ 
of particulate, tut thedr otterney «4 the time (44 not tadicate 
opecificnliy wherein there woo one. The court demied the motion. 
Saeloff thon dimmisved the action ae to defondente, Krueger ond 
Herries. Thereupon the three remaining defendente (the meebers 

of the firm ef Bennett & Ga.) Ww their attorney, moved the court 
te direct the jury to find the isoues da their favor. hie motion 
«Was granted, the fury were se imetructed ani they accoriinaly ree 
turned such « verdict, and Judgeent wes entered thereon agadnat 
ideleff for costs, The unin contentiorshevre of the aduinistratrin 
ef Sieleff's estate are that the court erred in directing the jury 
te veturt such verdict and in entering the judgment. 

The evidence intreducad by ielieff tended te chow the 
feliewing facts im wubetance; im Kareh, 1920, the firm ef Revmett 
& So. wee ongoged in s eteck ond groin trekerage busines: with 
offices in the Postal Telegraph Yuilding, “hicago, Nerris was 
an employer af the firm. Krucger mainteined tusiness rein tions 
with 4t but was mot an employes, ‘ielaff bad eortein money which 
he desired to invest in securities ani so infermec hie friend 
Grueger, and the latter, eteting thet he hed boon Wying and 
eeliime stocks for many yearn and hed sequired a knowledge ef what 
sere good securities, offered w assiat “delaff in meking the 
selection and made gut a Mdvt af sccurition recomended by hls 
During arch, 1926, Kerueger took <felaff te the effice of Bonnett 
%& “Ge, and @ Yeprenentative ef the finm said thet, if “delefr 
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desired to purchase certein stocks according to the Livt 
Presented, « cash doposkt of $2,000 would be wemired. This 

wae modo cud within a few days SSelaff paid Bonnett & “so. $7,000, 
and wlee $2,080, making tho tetel om of $11,680, All of the 
etecks purchssed, except too or three, were delivered to “Aeisff 
and he signed appropriate receipts. At this time Krueger sugceoted 
thet Gheleff de a little “trading* in ether ctocke on margine, ond 
the latter consented snd bought « few stocks of Dennett & Co. which 
were mot delivered to bim. Horrie soaked if Krucger «se on thorized 
te trade in cteocks in Sfeleff's name, te wiich question the letter 
replica im the negative, tut thet Erueger wax authorised te order 
# sale of the steaks then purcheced on marging ehon the price was 
Tight. Boetwithetenting “delaff's tnetructions Frucger traded in 
Various stocks om Sdelaff*s account through Mennett 2 “e., and vith 
the knowlsige of Harrda, andi upom Jdeleff being advieed ef this he 
agein ebjected to sueh presecdinge, Later Kracger telephoned 
Sieleff te the effeet that a prafit ef 92,800 head been made on the 
etecks purchased on margina, «nd « linchson conferenge wie had 
betwoem Anem, ot which Harrvds wes present. deleff again objeet- 
od to Krueger treding in stecks on hie sccownt vith Sommnett & Coe, 
Wut fimally consented thet Krueger might comtamne te do ao, mt 
Only 2 the extent of said profit of $2,800, Krueger sentirmued to 
trace im stocks on Sdelaff's account. Theresfter, upon sdelaff 
discovering that on gertein of the stock certificates, which he 
had previously purchesed, hie nome hat heen misepelied, he took 
them Bactk te Bennett & “a. for correction. Theresfter Karris 
telephoned Sielac’f that, os w resuht of Krueger's further trodes 
am stecks om Sielaff's assount, there woe « loos of $6,000, 
Dielev? domedietehy called ot the offices af Bemmett & So., saw 
Harris and Krucger, expressed surprise at the turn of svents an 
At hed beon elearly understood thet Krueger wav only t continue 
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trading to the extent of said profit of $2,800, ent ony houses 

were te be Limited to thet figure, Wt “deleff wae informed that, 
unless he “morgined” hie seciunt, he would be wold out, Erucger 
premiced te make buck the lows, soying thet At could condly be 
done, ete, ond ddolaf’ finslly consented to further treading in 
stocks and grain, through Harris, ond cubseqently turned in to 
Bennett & So., as wecurity, the balonce of the stocks which he in 
hie first trenscction with the firm of Bennett 4 oo, hed purchased 
qutright from it. Thereefter Morris traded im voriews wtocke and 
grain, through Bonnett & “o., fer idelaff's account, with the reewlt 
that about september 1, 19%), the cleimed leases  “deleff enounted 
te shout the sam which he had podd for the eocurities originally 
purchased. Ali af seid securities, so édwpesited with the firm ef 
Bemnett & “o. were sald and converted inte anzh te make good these 
Losses, lecving « belence te hho eredit fia the homie ef said firm, 
acecerding to ite beeks which shewid the worfious transvetions in de< 
tail, of lews than $0. 

All ef Gieiaff"s tranmections with Bennett & “a, oocurred 
within « period of six memths, ont within the cix months next poree 
ceding the commencement of his wit. Mie pewition om the trial 
was in substance that Bemmett & Us. had unlawfully converted to ite 
Own Use money, and sccurities or the preooveds thereof, xhich in 
Sqity ond goed conscience should be returned to him, and he took 
the further pocition that oll of the trancoctions (except the firet 
one when he purchaced the said soemprities eutricht) were geebling 
trensactions, in violation ef the provisions of section 15% ef she 
Criminal ede, and that the money or so mrities lowt by reosen of 
ted tronsactions coulda be recovered back im om ection in geeumoett 
{ae was thie action) fer money had and received, ‘The statute ree 
ferred to prevides in part as fellows: 
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thing, #@ lest end paid or 
thereof, or the full volue of the sume, by action of 
debt, replevin, asmmpedt er trevor, or preceeding in 

frem nner thereat, with costs, im 


srtaon ct Lew ft anelt Qe'marticiont sot ie 

tiff te declare gencreliy as in o¢tions of debt or 

asmmpait for money hed emi resedwed by the dofendent 

te the plaintiff's use, * * without setting forth the 

special matter. * * .* 

it hes teem held that « broker sellin: securities 

deposited with him by « gerty to corer ieoscer on a canting 
contrest between thom fer the wurchoes and sole of stocka, oF 
grein, in a “winner” within the meoning of add statute (Jegieson 
Vo Wablage, 167 111. S88; Kowae vs Eomnett, 201 Thi. 29%); anc 
is Mable as a “wirmer® for leeves to hin customer, if there was 
on understanding betasen them thet thexe wes to be « aetiiomon’ 
beteooen them on differences anly, ond thet there was te Be ne 
Pight on the port of the cuctomer to demand ond receiwe the «<tecks 
er grain er ony shligation t< tcke or por fer them. (fphouse v- 
Shemchter, 24h Thi, 225.) Om the triad, to supoert said further 
position, plointif? testifies thet, sside from the stocks originebiy 
purchese’ ond delivered, bs had mo intention te take or make ony 
deliveries of stocks, and me intention te take or muke d¢liverées 
of grein, but that dm all the tronsxctions (exeept the firet) he 
intended te trace in differenees, teking prefite or lesces as they 
might erise. ‘Thore was alse evidence tending te shew that 
Beunett 4 Ce. had « similer intention a: regards seid tranene- 
tions; thet cbout $275,000 worth ef stecke were purchased for 
Sfieleff and obout §565,000 werth of stecks wore sold for hie 


agesunt; ond that thousands of bushels ef greim «ere purchased 
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aad wold for his account. 

After voviewing the evidenoe we are of the opinion 
that the trial court erred in imatructing the fury to find the 
dvouse in favor of Bonnett A GH., wii in entering judgment unen 
that verdict, There wan mfficiont evidence, wr think, tending 
te show on uflewiul conversion om the port of Bennett & “o., of 
some of Gheloff's money, ox the proveods of seme of bin seourition, 
and, also, thot Bonnet & Co. wee ishhe ae 2 “winner” in enid 
gavempeds ection under the provisions of said otatrte, ov to ree 
waive the culmission of the ense to the jury. (i4bor, Motlods & 
Lidoy ve Gook, RAS Thies 20, 72%, Birdok v. Fornchmar, Comimacntq- 
Ame. 2@>, S32 This 3435 S47, Kayor vs Walden, 198 T01. 274, BH} 
Kildpeois Trust a Cevings Bonk x. Ln Toman, B02 Thi. opr. 54h, 
3455 nJemers Grvin Co. ¥. Formmenien Urnip (o., 229 Tdl. 
Appe 102, 157.) amd ve 49 wot think that becouse of aay var. 
dance between the allegs tions of Sfehaff's b4.l of portioulears 
ama tne «cvidenee offered by bin, the actions of the triol court 
now complained of should be uphold im thie opoollnte court. chen 
the atterncy for Bennet & “ao. patent the qestion ef the olicged 
Variance im the trial court he 414 not iniiente wherein there wae 
Ome, #6 an to enable (Leleff's sntterney te =eke 4 proper cmende 
memt te hds t41) of partieulers, omni the quentien af worinnee 
should wet ve valeed mow, (Yrebst Cons tryetion 9o. 7. Paley, 

466 21k. Bh, 35.) 

Yor the reseons indicated the Judgment of the ehroudt 

eeurt de reversed amid the comse remanded fer « new triads 
REVERELD AWD WNMAMDND, 
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Barnea, dee 
MR. TUSTECS BanWes AISGeNTING: 
Be comes of action as elioged, woo preven, unless thore 
wee @videnee tending to shew « gaubling transaction within the 
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monming of the statute. “Without further proef of the octal 
trancoctions, soem and with wham they were hod, ov further 
preef te disclese that defendants (id met enter inw binding 
econtrects for plaintiff's benefit wid use, I fai to swe that 
there was any evidence which legitienteuly tends te show wmy 
‘dutention on the port of defendeite to gamble, It dv equolly 
conedstent with perfectly legal tronece tions. 
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pooras or my sage oF Daswers 92367.A. 643 
BAROA TO 
ve. MUNICLPAL Goulet 
OF CHEGAGO. 


HAM GARBUR, 
Pledataff in error. 


BRe FUNTICH ORIDLAY PALEVWON) TH OYENIGH GY THR CONRT, 


Befendont, Gem Garber, wae found gudlty by « jury 
an the Municipal Court of Chicago of « mivdemeomor, vis, 
of e violation of on Act “to punish the making, drawing, 
uttering or delhiveving of cheeks, drefts or orders for the 
payment of money with intent to defreud,” approved Way 6, 
2927 (Guith-lurd’s Stat,, 19%, Shep, 36, Foe. 26%), amt, 
@n Jume 20, 1923, wan adjudged qudlty and sentenced to the 
Meuse ef Correction for 9 days and to pay « Time of S106, 
after his motions fer a new trial asd in arrest ef fadgmont 
had been AROOEK over wled. 

The information, os amended on ite faee and reesworn 
te on the dey of the trial by leowo of court, wan signed by 
Benjamin angel, sad charged thet 

“Gem Garter, hareteforc, toowit, on the let day 

ef Kovenber, 4» ‘a 2920 at tho Chty of Chdcage aferce 


osaae did make, utter amd 
deaites te taka’ efthuat  aeriekn Seu oe tur the 


le 
ne 
Hp 
ite 
ie 


ie donde cade GAA ent ear te Gemaont % of the said 
ali with intent te sheat ond defrond 


ehoek, 
ef void Se OF panes An Vie. eure B22 55 
out fieier ° trery te the form of the “tatute,* 
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On the trial the prosecuting vitmess, “Nenjamin oagel, 
testified dm wubstemee that he Lived at the Palmer Houwe, 
Chieage; thet he was “geployed ac Chiesge veprosentative fer 
the firm of Canter & Angel, engaged in the fur business in Bow 
York City” = their Chiaage office being Meceted o% sodd Pelmer 
Keowee; that om November 1, 1091, Garbor came thore, wow the 
witness, purchened certedn fare of the value of (765, aml took 
then sway; end that he (Garber) delivered to the witness ot the 
time hin check for §400 and Bie note or “trade necoptenen* for 
$365, and alow sigted and delivered a reocipt for tue fara, which 
papers the witness fomediately semt te the firm ef Canter & ange) 
at New Yors City. Whe chook an4 receipt were identifded ty the 
witness ami imtroduerd im evidence. The check, signed ty Garber 
amd dated November 1, 1991, directed the Rorthweetern Trust and 
Savings Bonk to pay te the @rdex of Gomter & sucek, the mm of 
$400, It bere the blank endorsement of Gonter & angel, and wan 
marked on ite foee "N.a.F,", ond ao having been protestet ty a 
notary public om Novewber 7, 1004. The receipt, ahmed by Garter, 
shoved that Cantor @ smyol hod e934 the fure to Garber on “Terma, 
$400 anos $365 Dec, 1." On behalf of the People, Joop 
Nesgwveeki, heving personal chergs of the bockkecpime doporteont 
ef the sci4 Northwestern jionk im Hovember, 192%, clos testified 
that on Movember 1, 190), Gorber hed «nm socmmt with exdd benk, 
He was then asked the quevtien: “Ghat wae the condition of the 
account of Sum Garber with yurr bank om “ovember 4, 29917" Over 
specific chjections te the question by Gerber's «tterney the 
court sliewed the witness te smrewr as fellows: "Gem Garber's 
ageguat was overdrawn, and guy recerde shew thet be dooued five 
thor checks gbeyt thet time.” ‘the witness further teotified 
that on Hovembor 7, 1921, shen sedd $400 check woe presented te 
the bank for payment, Garber had en deposit $225. 
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At the conclusion of the Mveple's evidenoes, on chove, 
Garver's atterney moved for « diveated yordiet of mot guilty «pon 
the groumis in substanee thet the duvermethiom, tharging defeminnt 
with unlerfully obtaining*womey” wae mot mipperted Wy proof thet 
Ye obtained furs, omd that Carre was a Vordanee betwen the defore 
metion end the proof. The conrt overruled the motion, ont theres 
wpew Garber tectiffed dn bie own Dehul? iu eubotemon thet om 
November 3, 1971, he wu in the fur taedmees dm Cidkeoge, ont had 
deem devling with the fare of Canter & imgel, through Senjgonin 
Anseh, for s considerable tine prior there tag thet wher lee pare 
gheved the fure in queetion he to14 Sonjemim amgok thet be was 
then shert ef money but exgected te have meney in the bank wi thin 
& week, to which Angel rophded that thet would be o2k right «s it 
weld teke _ weok Yer the }400 chock t he returned from Kew York 
amd presented at the bemks tact iwreupan he (Garber) sicmed the 
ehesk amd the mete; and that thereafter on Kevrember 2th « po th tion 
in Denkruptoy won Thked agrduet idm, In vetmttod bengaain aged 
demied thet at the time the furs wore purchesed Garber aid omytining 
shout being short of semey or thot ony Uding won endd By okt the 
witueess or Garber ov @ the time the check, efter bedag sent te 
Sew York, wuld rexch iden ont be prevented to the Som for page 
se te 

the MAL of execptions further disehenee thet «t the 
cenvinuesion of o11] the «videnee Gorter's attorney agaim eolied 
attention te the fact thot the charge oo meade in the informs tion 
woe Het suctained br the pros? in scveres pertiouders, whorewpen 
the attorney fer the People sacked, smd wor evronted, lecvs te 
smemi the information on ite fsee te rend thet Garber ebtained 
“personal property,* dnsteat of “neney,* By the giving of sakd 
cheek, Wot mo further commdsent wae requested to be made, oF wae 


~*Mndé, amd ouch omendeent as wey aetandhy meade woe met gurefully 
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ond completely made, for, while in one port of the infarmotion 
oe monded At is charged thet Garber, after the dulivery ef the 
cheek, obtained “pervonal property” ef the volue of 6400 from 
Bonjenin angel, it in ndeo changed thet Garber at the time of 
giving the cheok o¢]1 knew thet he ¢id not heve oufficient funds 
@s deposit im esid bomk or Gredit with sofa bank, ~ “whi oi th 

_ tee Autent to choet ond defrud thin affiomt (i.e. Benjonin 
Angel, not Comter & dmgel) of fd gyn of monoy.* 

Ueunsel for Gurber contemic in thie court thet the 
jadgnent chould be reversed beeeuse of the chove mentioned 
varienee, om further contends in muibetemee thot the fudgment 
im ey event coumet stond Becouse the Feeple fadled t© prave the 
eharge ac inf@ in the inferm«tion oe exended, in thet the charge 
in tht Garber did the acte compicined of with Use intent 
ohont oni defremd Bemjowin meek, verens the prec* disclosed that 
the furs belemged te Sauter & once) and, Af ony vmlonful intent 
existed in the mind of Gorber, At wor thot wf chesting and de- 
froméing Ganter & Jmol, ani mot Bonjowin sugel., We are ef the 
Grinder thet counsel's Inet mentioned contention mot be muctotned 
under repented deckeienaot our upreme Court, In lowehl v. Zeaple, 
@20 TAk. 229, 287, 44 Oo seid: “Im orimined cusses it is not 
sufficient, to sictein «= conviction om « partiouler charge, to 
prove tht the defendent wae culty of some other charge or of 
genersl bad ond criminal comiuct, but the preof must eotabiish 
hie guilt ef the pertiouler cherge set forth in the indictment.* 
(fee, also, Sybay VY. Fegele, 252 Thi. 32, 48; Pople v. Bon tmans 
252 Thi. SEL, 566, Begple vs Koveigys, 805 This 548, SHY.) Aw 
aed in the Reyotmy enue, the qiestion presented is net ce much 
ome of yarianee as of “fuibure of precef * * «2 fated lack of ovie 
genee to prove the eriwe charged.* 

4nd in @ur epiniesn veme of the tectimeny sllewed te be 
Riven, Over objection, ty the witness, Neuxwaski, tended te 
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pragedice the fury ogsinet Gerber ond woe teoreper, rile 4¢ 
may Reve ‘bert comertent far the witeows ty testify thot Garbar's 
aeneart with the bewk vst eeoydyown ot Hevewber 1, 195), te 
wituccs sbtuld sot bore bere eBlewed to tooltify Mot "our veserds 
aren thet he decend Tiwe othes chve¥e sheyt Mets Mov,* cvpecialay 
et 2% exe sot ahren weether cobd checks, Of decusd, were benared 
er @iebenmercd, er chen they ere tavced, er chen crecented if 
yrenerts4, 

For the veonnm inttented the fud¢geent of the Yund efypal 
Geert it reverwed on¢ the cemce remepded, 

REVLALY LAL SERA. 


Piteh, Fo dog ond Burnwn, Jo, conor. 
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Orvy OF CHICAGO, | 
; ee, & OL 2S G 4 4A 
APPRAL TRON MANTCTP AL, cere 
ve. 
GF CREGAGG, 
 WILLIAR Janse 
. Awpekiont. 


UR, TUGTICKR JOHNSTON VRLIVEARD THY OPINION OF THE oomir, 


This is am appeal by the defendant, Yiliiam Janes, 
from s jujgement of the Municipal court of Chicage, om a finding 
by the court that Jamce was cuilty of keeping a diserderly house 
in violation of section 460 of the Sumicinal Code af tha City ef 
Qieags. The aeurt ieposed « fine of $100 and costae om the dee 
fendant. 

The Aefendant had been previouciy tried for the eane 
effense, an? on that trisl bad baen feund mot cuilty on“ hed been 
@issharges’, Aftar the emtry of the final fJutonomt on the first 
trial the court waeste? the foiguent on wetion of the city at« 
terney, issue? 3 new warrant fer the ‘efentant, tried the 4e- 
fendant again, and found in guilty. ¥rew the futmnrent on the 
finding om ithe second trial the defendant prosecuted this appeal. 
The ecties of the ¢ourt in yucating the fudgsent on the firet trial 
was based on a petition by the city attorney, ix which it was 
Stated that in fimding the defendant net guilty ond diseharging 
him, the eourt was governed? by an infunection which had been isened 
by the Superior court restraining and prohibiting the City of 
Chicage from interfering vith the previses in question; thet all. 
of the provisions of the injunction were not before the court; that 
ene of the provieloms centained in the injusction, smd rhich was 
net before the court, previded in substmes ac Tellers: *Nething 


in the order shall im any way interfere with the anfersesent of 


“my and all laws of the City of Chicago, State of Mlineis, or 





‘4 






United 
Wanates Gevermeont, or im any way prevent said defendants from prope 


erly discharging their lowful duties in any lewful manner,” 

Counsel for the ¢efendant gentend that the second trial 
eof the defendant constituted a eaecond fecpardy fer the some offense, 
in vieletion of the conetitwiien. 

in view ef the faet that we are of the spinian thet 
the evidences is inen!ficient te prove that the defeccent wae the 
keeper of a disorderly house, ae alleged in the complaint, it will 
be unnecesvary te consider the question of sesend jeopardy. 

George Lareon, the reputed owner ef the alleged fine 
erderly house, wid Robert Rastings wplieyod ss 1 belibey, vere 
tried at the same time with the defendant. The court discharged 
hareen anid Hastings. 

Im considering the question of the sufficieney of the 
evidence, we are of the opinion treat the degree ei proaf apelicable 
is proef beyond a reasonable deubby ami that that is ae weether the 
Precerding should be comeidere? a civil action to recover a pennlty, 
ae eoumsel for the City contend (Glty of Uhicage v. Wiliioama, 284 
Tll,, 360), er a quest criminal presecution, a# cowisel ver the 
defendant contend (City of Ghicage v. Eynoweki, 368 T11. 206). 
The complaint charges the defendant with having eemalited ao 
eriminal offense, and the rule ic well established in Tilineia that 
where, im civil astians, a oriminsl effeuse is charged ia the pland- 
inge, eweh offense must be proved beyond a reavensble doubt. g- 
Inturff v. Ineurance Go. of N. A, 240 11, 92, 99; The People v. 
Suliivem, 218 Til., 419, 437; Germania Wire ius, ve. v. Gerer, 129 
ll, 80, 612; Grimes v. Hilliary, 150 Til., i4i, 146; Burgie) vr. 
Aniol, 716 Dhl. App. 466, 463; Levi v. Gostelie, 214 111. App. 
505, 811; Rudolph Stecher Brewing Go. v. Garr, 194 Ill. 32, 34. 

In accordance with this rule in en sctien by the City 


te recover s penslty for the violation ef a city ordinance in 
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keeping a plese fer the purpose of permitting persons to gexble, it 
ss wag held explicitly in the case ef City of Ghicage v. Stene, 187 
ELL. App. 00, 95, in om opinion delivered by Mr. Justioe Dune, 
that where a erime is charged in « somplaint for the violution ef 
an ordinance, the violation ef the ordinance must be proved beyond 
® Teasonable doubt; thet *where neo orime is charged im the com- 
Plaint, the rule is that the ordinance must be proved,like ony 
ordinary civil suit fer the recovery of a penalty, by o clear 
preponderance of the evidence," 

There ean be no dowht thet the offenae charged im the 
somplaint in the case at bar te a eriminal offense, since section 
2660 of the Eywnicipal Coda of the City of Chieage, which the de. 
Yendant is charged with having violated, ie eubstantially the sane 
as section 57, Div. 1, Shap. 36, ef the Criminal Cede of the Stote 
of illinois,  Seetion 2660 i# as follews 

"iv commen, iliegovexsned or disorderly house, room or 
other premises kept for the encouragen«t ¢¢ idleness, gaming, 
drinking, fornication, or other misbehavior, is hereby deol ared 
te be a public nuissue@, aid the keepor theres? or persons con 
neeted with the maintenenee thereof and all other persone patron 
izing oF frequmiing the save sliisli be fined not exeseding 5260, 
for each offenas.* 

Section 87 is in part as fellows: 

"Whoever keeps or maintains a heuse of 111 fame or places 
for the practiae of prostitution er Llewdmess, or vhoever pate 
renises the sane, or Lote any house, room or other premises 
Tor any such purpose, oF ghali Keep a eorem, i111 geverned 
mid diserderly house, te the eneourageacnt of idleness, 
gantise évrinking, ferniestion, or other miabechavier, shall 

fined not exceeding two humtred dollars, or inprisoned in 
the county jal) er house of ecarreation Ter = poried of not more 
than one year or beth. * 
That the City recognized that the defendant was charged 
with s erime in shown by the fuet that the Gity introduced evidence 
in regard to alleged statewants made by gueste of the hetel in the 


presence of the defendant, on the theory that such evidenes was 


adwissivie under the rule in the ease ef The Poopls v. Harrison, 


ee 
< 








y 
261 Till. 927. ‘Thot case bolde (p. 522) that “the principle on whigh 
} statements made in the preeence of a person aecused of crime are re- 
“evived in evidence against him is that his stlones, when he might, 

| and naturaliy would deny statements tuputing gullt te oim if they 

| were yntrue, ic regarded as an sequieseance in their truth and an 
implied admission ef guilt.” 

Yhe alieged disorderly house was a hotel, Twe police 
erficers went te the hetel about one o'elock im the morning, In 
the office of the hetel they found two colored wen, one of whom wes 
the defendant. According to one of the ef floers, the defendant toa 
the officers that he van not the omer of the hotel but wae the 
bellboy; that Larson wae the ovmer of tha hotel. The officers had 
me Warrant for the arrest of any persen in the hotel; they had not 
been detailed by a superiar officer to make a epeeial investigation 
of the hotel, and they were not acting pursuant to any complaint by 
am individuel that the hotel was « dlasrderly house. The officers 
entered different rooms in the hotel ond questioned the occupants 
of the reoms. Yhey took the guests of one of the rooms, a wan end 
@ woman, inte the presence ef the defendant and Naetings, and aues- 
tiened the guests. Aceordiag te the offieers ithe man sdmitted payin 
the defendant five dollars fer the room, alee alxitted paying the 
women five doliars, snd the women adeitted reeeiving the money. 

Both the man end the wouan testified on the trial and denied the 
testimeny ef the officers. ‘The man testified that he paid five 
feliars for the room but did met know whieh one of the coleret men 
he paid the money te. One of the offieers tomtified that he asked 
the defendant in the presenes of this cowple if he had received 
five dollars for the room, alze if he had avked the guests if they 
Were married, and that the defendant 414 met answer, In his testie 
mony on the trial the defendant denied that the officers questioned 


the guests ay above stated, or that the gueste made the epewers 
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attributed to them, Tre other guests, 2 man apd «a women, were taken 
from their room inte the presence of the defendant end Hastings and 
questioned by the officers, The teetimeny of the officers «4 the 
denials by the guests and the defendant were substantially the same 
as ir the care of the firet two wueste. Before entering the hotel 
one of the officers arrested « couvle, 3 man and a woman, about half 
a bleek awny free the hetel and teek thie esuple inte the presence 
ef the defendant and Nastings ond questioned the eouple. According 
to the officer the man said he paid the defendant five deliars 

for the reom, gave the wonan five doliore, aid thet the defendant 
furnishet the women, Helther the man nor the woman testified at 
the trial. ‘he defendant denied the testimeny of the officer. The 
ether officer was also present when thie couple were questioned, 

and he testified that he did not reaesber what the conversation was 
about; that he does not remeshar whether the defendant sala anything 
or not. 

The avidence shows that the ecoucles who were qucetioned 
by the officers in the presenee of the 4efendant and "aetings wore 
not man end wife, tut thet they bad regletered as man ant wife. 
There is no evitence to shew that chen they registered the defendant 
knew of had reager te believe that they were rot aan end wife. There 
is no evidence whether they hed any baggage or not, There is ne 
evidence to indicate thet the defendant meviesly rented the reams 
to them for immoral purpoves. There is neo evidence that the dee 
fendent ever before had rented any of the rooms in the hetel te 
anybody. There ie no evidence in regard te the character of the 
hotel prier to the oveavion im quettian, All of the evidence 
introduced ty the City related only te the particular night in 
question, 


The pobice off{cers 414 not testify te any acts persone 
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ally observed by them which would shew that the defendant waa the 
keeper of a disorferly heuse, The method adopted by the of floers, 
as we have atated, wan that of tuking gueste of the hotel inte the 
presence of the defendant and questioning the guests. But the proof 
necessary to render the anevers of the guegte edvuieasible was not 
made, for the reason that the officers did sat testify whether the 
defendant denied the alleged sintements of the guests, admitted the 
staterents, or remained silent whem the statements ware wade. The 
officers testified that the defendant refused to anewer queetions 
they put te bim «as te whether he had received five dollare from the 
guests, wheather he had rented reone te then, and whether he had 
make? them if they were married; but there in mo evidence as to the 
attitude the 4efendant aesuned toward fhe alleged otatemente of the 
guests. Whether he remained silent or whether he said anything 
when the cuests made the slieged stinterents doce aot ansaar from 
the evidence, 

it wes held im the case of The People v. Hiiti, 12 
T12., 73 (po. 9%, 93, 94) that “Of Lteelf am admission is never 
sufficient to autuerize a convietion;” that "1% 4s aot the law 
that everything ageerted ir the presence of the party and net 
fenied by him ie to be regarded as true, but the elrometance of 
silence is to be weighed by the fury se having a tendeney, greater 
or lees, accerdis” to ite aature, to establish the facet stated 
by tacit sa4miecions;® thet “Af proof of silence under accusation 
is of iteelf eufficient te justify a conviction of erime, then the 
provision of the Griminel Cote whieh denies te the sresmeution the 
privilece of commenting wen the feet that a defendant bare net tes- 
tifted, ia net based om reason. The only sound reason for hol4ing 
this charneter of evidence relevant is beeause it is the nature of 


innocence to be impatient of a charge of cullt whenever eserieushy 














ad ane temboan ted pelt dns tH ‘ 
rset pelt: -* shite padbae: wet. 





dark the ai 





: Mie: oe ‘anne a pesneh lll 
sation avi? beriones dort nl . 





+ nates ote ae 2 arian. ik SS te 
sah eae i? omy ate eonneines wot 9) 





made and distinetiy widerstood, and an tunecent perwon will usually 
spontaneously deny the accusation oni challenge immediate Lovestie 
gation of the charge.” 
“Om behalf of the defendant, Kastingn testifies that he, 
Hastings, wae a bellboy in the hotel ant hat been for four and one- 
helf years; that he was stending by the awitehbeard when the offi- 
eere entered the hotels that the clerk had taker slek; that the 
defendant reported the fuxet to the “boss an?’ that the defendant 
had gharge wotil the “bors® cot down, Hastings farther teatified 
that he was in the room with the defendant when the officers broucht 
the 4iffermt guests there, wid that tha guests 314 not onke the 
Statements that the officers testified they made; that the cuests 
were only asked if they knew which one of the "beye” aasigned them 
the rooms, andi that the guest said they 414 met mow, 

The defendant testified in substance that he was a 
Beliboy and told the officers that he wse; that the desk clerk had 
been taken sick that night and bad gene westaira: that he, the do. 
fendant, notified the "bows, Mr, Larcon," ant that Larsen tela bim 
te stay there until he cause down; fiat he, the defendant, did not 
have charge of the hotel that nieht: that he tele the officera that 
they were restrained frem interfering with the hatel by the tajune- 
tien which had been isswed; that three eousles came im, registered 
ae men ond wife, and asked for a room; that he had never sean any of 
them befors; that he hat mo Finsneial interest in the kotel: that 
Larson had instructed the clerk under ne clroumstances “to take 
anybedy in unless they vere man and wife," and “espsetally at 
wight," as “the police would be trying te frame en him beoance he 
had an injwmetion;* that there were “quite a Tew permanent cuentes 
in the hotel that night.* 


An insoestor of morale for the Gity of Chienge testified 
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em behalf of the defendant that he vielted the hotel ty the sane 

| way that he visited other hotels in hicage; thet wo complaint wes 
ever mado te him against the character or reputation of the hetel; 
that he sometimes went te the hotel ae often an once a month; that 
he went there moatly at night; that saltegether he hed been there 
about twenty times; that he never fowsd eny vilolotione vhatever that 
would warrant weking oe raid, 

We are of the opinion frem « conmvideraticon of ali ef 


ee ee 


the evidence that it bas net been proved beyoud a ranronable dowbt 
that the defendant was the keeper of a f@isorterly Seure. 
Yor the reasome stated the Judaueit ie reversed and the 
ceyse remended, 
RSVERSAD AND RENAUPED, 


Keturely, FP. J., snd Matchett, 7., somour. 
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MAR, JUSTICR JOUCSTON DALIVARED THR OPINIGR OF THE cowry, 


thie is an appeal by the plaintarte, Flliian 2, 
Drackett and H. ©, Stone & Sexmpany, from 4 Judgeent in the 
Municipal eourt of Ghicage, in faver of- the defendant, duy 
&. Yeodin, in on action by the plaintiffs to reeover conniesions 
alleged te have been earned by the plalatiffs for arnauciag a 
parehaser for the farm of Yoodin, The negetiatieons for the sale 
of the farm vere conducted by Oraskett. 

She only question in the exee ie one of fat, eunely, 
whether Druckett war the procurimg eause of the sale of the farm, 
The sele was not consummated by Brackett, but by anether agent. 
It ie sontended, however, that Dragkett wae the provering omuse 
ef the gala. If the prevondersnes of the evidence shows thet he 
waa the precuring cause, of4 that there was a joint contract baw 
tween the plaintiffs and Weodin, then the plaintiffs would be ane 
titled to recover eormitsions, 

Brackett was a real estate sajeumen in the elty of 
Shieage, asecealated with M. 0, Stone & Gompany. Yoodin war a 
resident of the sity of Chiesgo and the exer of a farm situated 
near Ghicage. Brackett and Woeodin had smown each other for 
several years, In June, 1972, Yeodin had a eonvereation ith 


Drackett in which he told Drackett that bin health was bad; that 
he intended te yo to Cslifornia for the winter ond pcesthly might 
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Live there; that he wavted te sell hin form; that he had given 
Jebn Griffith exclusive power ef sale of the farm, but that he 
wanted Drackett to handle this metter of the sale of the farn. 
Dreekett said he would not consider the proposition umiess Yoodin 
revoked Griffith's power of seule und gave him, Drackett, exolusive 
power of sale, Voodin revoked Griffith's power of ssie ond gave 
Dragkett the exclusive right to sel] the farses. ‘The form consisted 
of 32° sores and the price vas fined at 9890 an acre, Foodin sug- 
geeted te Orackett the nemee of several persone am orpapective pure 
chasers. Amang the naweo mentioned wae that of a friend of Tecdin 
mamed Stein, ‘The first name of Stein was Renjamin, Ye hol a brother 
nomed Bente. Draeckett first segan negotiatione with Bente for the 
esle of the farm, Subwequently, softer Dreckett —" of tie 
mistake, he teck uw the matter of the eale of the farm with 
BSenjazin, Woodin and Benjamin Stein bed known each other inti~- 
mately for seversl years. They were both members ef the Ghicage 
Bquestriense Asacciation, whieh gave frequent musicales at the 
Dexter Pork Pavilion at the Steckyards, smd Yocdin and Pragkett 
would meet at these musicales, On ome of these oeeasions, in 

@ conversation with Woodin, Henjawin Stein expressed a 

desire to have a farm like Yeodin's, Yoodin sei4y “You eum buy 
mine,* al though Woodin at the time was not trying te #411 his farm. 
This conversation tosk plage prior te the time that Yoodin gave 
Prackett the exclusive right to seli the farm. After Brackett bad 
been authorized by Yoedin te sell the fare, Drackett went out te 
the farm and tock some plotures of it. Woodin Left for Galifernia 
im the winter of 1922, Up te this time Brackett had not eeen 
Benjamin Stein. Drackett had tried te get in communication with 
Monte Stein in the fall of 1922, but had been told that Monte 
Stein was in Kurope. When Monte Siein returned Brackett had « 
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conversation with him about the middle or latter part of Mareh, 
1923, ond wae informed by Bonte Stelm that he 4id moi want te 
buy « farm, that DPrnokett should see hin brother Hen fomts:, 
Drackett testified that he imuediately wrote a hotter te Loutontn 
Stein in reference to the esl of the farm, Wordin returned from 
Califernie Kareh 27, 1923, He testified that dmmetiately after 
hie reteran fron Californixn be vad « eonvermation in bie affice 
with Drackett, in which Srackett etated that Nenty Gtela 414 net 
Want te bay the form; that be, Foodin, eul4t "So one teld you Monte 
Stein was in the worket, f£ tcl4 you bic brother Yanjaata;” that 
Draeckett said, *I wihl go right over and talk to Benjauin,* 

Veodin's secretary, Mise Greenshislds, testified 
that she heard the conversation im question, Aacordiag te ber 
terlinany, it took plage after April 14, 1925. Sut whether Oraek- 
ett got in eowaunisation «ith Benjanis Stein before ox after this 
sonversation Srasketi bad with Secdin, Brackett nad nat epproaared 
Beanjewin Steim in regard to the sale of the farm while foodin was 
im Gealifomia; and aseording to Druskett's ow teetimony he bad 
not seen Bonfauin Stein until abeut the middle or latter sart of 
Hareb, 1993. ‘The teetimeny ia conflicting as te what reverte, if 
any, Dreekett made to Wordin in regard to Drackett‘s newotlationns 
With Benjamin Stein ofter Grackett discovered hie miateake in regard 
to Monte Stein, 

Woodin testified that he did not reoall that Drackett 
ever reported te him any intorview Sraeratt hud with Benjamin 
Stein after the convergation in reference to Monte Stein, ‘the 
testizeny of Benjamin Stein war to the effeat that Brackett had 
offered the farm to him for approximately 9169,006; that he told 
Drackett the price was tee high; that he wae not “in the serket for 
that farm at that price;" that he never made an offer of any kind to 
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| Dreekett for the fara, Orackets admitted in hi« tastimony that 
Benjamin Stein “never made me a provesition te buy thin farm ay 
any price.” Brackett testified that Benjamin “tain said be 4h4 
not want to buy the farm at the price offered te him; that the 
price was “over his head;"* that Benjamin tein said he wowld Like 
to rent the farm for twe er three years with on option to by; 
that he, Dreekett, subudtted this prepesition to Toodin; that 
Wocdin retused it smd sald he wanted only to #@1]1 the farm; that 
he, Drackett, saw Benjauin Stein asgein and that Nenjanin Stein 
offered to buy part of the farm; that he, Drackett, subudtied 
this proposition te Woodin; that ¥Yoodin suid he would uot con« 
sider the aule ef part of the farm, that he wanted te sei the 
whele farm. Avcording te Drackett's testimeny these negotiations 
with Sanjaszin Stein were had before april 4, 1973. On that date 
Sendin wrote a letter te Brackett withdreving from Yrackett the 
exclusive right to sell the farm, The isttier iw ae feliewas 
"Pear Er. Dracke§tt 
After this date, i" will be nectesery wor me to 
withdraw my sRenesition te you with refereses to wale of 
Yoodin Farms. 
I camnet give you the oxelusive snie af thie 
Pinee after <hir date. 
Aime, there has been nething definite about com 
miselon. Gne agent haw agreed in aane he esiie this farm 
to take three per cent comnineion, 
Veula you alan be wiliing ta 46 thie? 
Youre very truly, 
(Signed) G6. &, Weodin, B. 6,* 
Up te thie time the matter ef Drackett's conmissicn 
had net teem meniioued by him er Yeodin. Grackett aneweread this 
letter of April 4, 1923, as fellows: 
"I am in receipt of your letter of April 4, reveking 
the exclusive whieh i have had on your farm at Lake Forest. 
I yegret that you have even Tit te do this, but neverbhe- 
lees will out ferth the same efforts te dissese of the 
property, and will te mere tham glad to werk with yeu in 
any connection that may arise. 


i nete what you way about cosmiieeiom, While the 
regular charge of comaiesion on this character of property 
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is 82 wtill I have never bed in mind that I wae going te 
shurge you more than 3% ceamission, and in cane we vucceeded 
im deing onything with the farm, this will be the ameunt ef 
my vowmlsulon, 

Thenking eg for your convlideration in the pant, ond 
heping we may alle to du sowetiing with the property, Te 
beg to recnin, 

Yours very truly, 
hh. 0, Stome and Company » 
Per ¥, bk, Druckett, 

Draekett teatified that after he reerived the Letter 
oF April 4, 1993, withdrewing the exclusive right ef anle from 
him, he saw Yoodin od that Yoodin said, “You can work on it just 
the seme ae you have been but i want 12 In the bends of others so 
that they can work as well, because I want te se11 the farm; * 
that ha, Drackett, saw Benjenin Steim about the midale of April, 
19235, ané that Stein eaid he would like te go te the farm and 
spend a week or ten days there; that he, Brackett, reverted this 
gonverention to Yoedin; that Veodin said that Stein was *a legical 
buyer" of the farm, and that Ae, Woodim, would arrange Yer him 
to go te the farm vor a few days; but that the farm wae in bad 
shape snc that he, Neodin, wanted te fia it up before Stein went 
there; that he, Drackett, saw Woedin every "Littie while” until 
he received a letter from Yeodin on day 4, 1923, which revoked 
and withdrew entirely from Srackett the power te sell the farm. 
This letter is av follows: 

"In order te avoid any complications, I se aeima te 
withdraw the mle of my farm from your hands ond from every 
ether agent, exeent ene. I hate te de this, but as I tela 
you when < returmed from California, I om going Se work fart 
an@ discese of this form, It hae been ten days or ten works 
aince I heard «a werd from you wid, a8 2 say, 1 wnat get re~ 
tulte and am goine te plase this ene agent's hands. * 

Drackett teetified that when he reecived this letter 
hw vent te see Yoodin and complained of the way he was being 
treated; that Boodin replied that he was deternined to sel) the 
Term and had given the exclusiva right te comecne slee to aeki 


it. Subsequently foodin, through a man mamed Kay, conducted 








negotiations with Stein for the sale of the form, but no sale was 
effested, May suggested to Toodin that a member ef Kay's firm 
named Hefter, ox old friend of Benjmain Stein, be permitted te 
carry on the negotiations +ith Stein. Woodin agread te this 

ani a asle of the property to Stein was finally conevmmated on 
June 17, 1925, through Refter, The prise paid by Stein was 
$78,006, 

Ve are clearly of the opinion that Urackett was not 
the procuring eaunae of the sale, and that asausing for the sake 
of argwsent that there was a joint eoutraet betrean the plaine 
tiffe end Yoodin, the plaintiffs are not mtitied te recsever any 
commissions, In order to recover ocamissions the plaintiffs 
would have to shew by a presenderaice of the evidence that 
Draeckett commenced negotiations for a sale of the farm te BenJax 
min Stein and was prevented fron conewmmating the sole by the 
fraud, procurement, miscon¢uct or fault of Wordin, Belding v. 
Hemmeberry, 191 Tlli. App. 368, 3572, We do not think that the 
plaintiffs have made ever proof, Drackett's meeetiations ith 
Renfanin Stein were wieuccesefyl beesuse Stein was worilling te 
pay the price propored, The evitenece doce not shery that the 
negotiations which were begun by Grackett with Benjamin Stein 
were subsequently carried on by Helter, On the contrary, the 
evidence shows that Drackett's negotiationa with Benjamin Stein 
were teruinated by Boedin; and thet an entirely new prevesal was 
made to Stoin by Nefter. Moreuver, Stein was not scslected by 
Drackett as a prospective purchaser in the first inesteee, 
Stein's nome was given te Brackett by Yoodin as a prospective 
purckarer, 

The statement of claim allegerm that the plaintiffs 
are entitled te a sommiseion of 3 por ent for preeuring Senjamin 
Stein as @ purehaser of the defendant's farm at the vurchase 
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«price of $135,000, Yet Drackett admitted in his testimony that 
Benjamin Stein never made a proposition ta him to buy the farm 
at $135,000 nor at any price, The evidence shows that Benjanin 
Stein refused to purchase the farm on the terme proposed by 
Drackett, and that Stein aubsequently purchased the farm through 
the ageney of Nefter for $75,000. 

Geunsel for the defendant wtaintain that the plain» 
tiffs are not ontitled to sue jointly, ae the evidence dows net 
shew that there wan a contract of mpleyment with the plaintiffs 
jointly; that the defendant contracted only with Drackett. 

In view of the faet that we do not think Drackett 
Wan the precuring cause of the sale, it will be unnecessary to 
decide thether the contrect for the sale ef the property vas 
made with Drackett individually, or Jointly with Prackett and 
MN. 0. Stone & Company. 

Ver the reasons stated the judsment ie affirmed, 
AFFIREED, 


MeSurely, ®. ¢., and Matchett, J,, cancur, 
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PRILIP DAVIS 
Plaintirr im iyror, 


APP SAL FROM CRIMINAL COURT 
OF GOUK COUNTY. 


— 


BR, FUSION JOWNETOR DRLIWMUP ree cRINTON oF Yea ooURT, 


This ia a writ of errer preaeeuted by the defendant, 
Prilip Devise, from a Jutement in the Griminel court of Cook County 
on the verdict of a jury Tinding the defendant guilty of assanit- 
fug Jaeoh Yollrauch vith a deadly weepen, The defendant wee sent- 
amced te verve a tern of 90 days in the Roure of GCorreetion and 
te pay a fine of $25, 

& Poveresl of tha Judg@nent is asked by the defendant 
on the ground that the verdivt ie net warranted by the evidence; 
and that the evidenee doen aot show that the defendant used a 
deadly weapon. 

fhe teativeny aj behalf of the Feoeple shows, im sub- 
stance, that Vollreuch worked ae « presser at the Francine Frock 
Conpany; that he knew the defendant, that Follrauckh Mret saw the 
defendant when ®eliragch was asked ta goin o levak waton ef which 
the defendant wae chairmen; that ‘uring a etrike the defendant waa 
outeide the shor as a piskety; that the dofendent met Follrauch 
end avked him if he was going te vtrike; that Wellrauch sald there 
was no strike; that the defendant said, “Gem't go te werk, there 
de ao vtrike, If you go to work you vill be serry;” that Yolirauch 
#id go to work; thet ahout two weeks Later, namely, March 28, 1924, 
the defendant stood by a buliding near Yollrawech's howe; that the 
defendant whistled an? some ether man @ame out; that one of the 
men by the mane of Stein, whem the proseeuting witness Léentified 
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in court, bit Vollreneh with a brick; that the defendant otruek 
Weliraush with o large pipe; thet a maahine was standing near by; 
that Follrauch eried owt, and the wen drove awny in the machine; 
that Wellrauch's eye was out open, his nose waa broken, and he wae 
lald up for twelve days. . 

m behalf of the defendant the teetimeny shoved sub- 
stantially that the devendant wee chairmen of one of the leeal 
branches of the wnion of garment workora; thet the Aetendant aia 
not know Yolireauch and had never seen him before the day Wellrauch 
testified on the present trial; that the defender? 4i¢ net knew 
Seln, the wan that Golirauch identi ded ae ome of the eevallents 
with the defendant; that the defendant went an o trike chen one 
ef the shepe where he worked rout om @ wtrike; that the defendant 
did not Pit Yolirauch with o pine, brick, or ony other Inetronent; 
that on the might of Marsh %$, 1024, the defendant war at hone, 

it will be cheerved that the evidence is canfiieting. 
In such state of the reeord it was the apoeial previnee of the 
jury to deteruine the truth of the once. fhe Peorks +. Bertin, 04 
Ell. 494, 502; Peovle v. Bousher, 305 111., 894, B90. 

We do met think that the verdict is contrary to the 
weight ef the evidence. 

Im regard to the question oa te wheat soustitutes a 
@eadly weapon, the rule ds that it is a weapon "likley to eroduce 
death of great bodily harm by the wee made of it.” Bokary v. The 
Peonle, 32 211. Avo. 55, 62, In the ease of Hawiltor wt ol. v. 
Phe Peonks, 11% Thi., 34, it wan hela (m, 38) thet "m hee, both 
in popular and Legal signifiention te yor ge a deadly weapen 
fully as much a6 as a leaded pictel ¢r an ax.” 


Ve are of the opinion that on the record iu the ease 
at bar the “large pipe* may be considered to be a deadly weapon. 


Yor the reasons stated the judgmeot in affireed, 
MeGurely, F. J,, wid Butekett, J., concur, JUOSAEAT APYIAVED, 


SAS eecooumee 
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\ ERROR TO 
\ GIRCuIT gourt, 
% 
i sia ti 
COOK CouNTY, 
WILLIAM HEPTIG, 
\ Plaigtiff in Error, 


Opinion filea Feb. 11, 1925. 


BR. PRESIQING SUSTIGE GY OCONNOR delivered the opinion 
of the court. 


Plsintiff brought an action agninst the defencant 
to recover for the wrongful death of Aeneag Wao Donald, claime 
ing that he had been killed through the negligence of the | 
defendent. There wae a verdict and judgment in plaintiff's 
fever for $10,000.00 end the defendant appeals. i/ 


; 


The record discloses thet on May 28, 1926, at about 
11:30 o*cleck at night, the deceneed, 3 aan eho was about 63 
years old, after alighting frou on easthound street ear in 67th 
atrect at the intersection of that street vith Blackstone svee 
nue, & north and south street, wae walking in a northeasterly 
direction, and as he reached about the middle of the north or 
westbound street car track in G7th etreet, he wae struck and 
killed by an automobile which wos being driven by thedefendant 
west in 67th atreet. 


The defendant contends that there are two reasons 
why the judguent should be reversed, First, thet the court 
erred in failing to direct « verdict in hic favor at the along 
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a) 
of all the evidence on the ground thet the evidence dise 


closed that the deceased was guilty of contributory neglie 
genoejsand, Second, that the verdict is excessire. 


First, This point is rather elaborately argued and 
a number of authorities are sited which counsel for the defende 
ant contends suatuines his contention thet the court should 
have directed a verdict in defendant's favor at the clese of 
all the evidence, gince the evidence discloses that the dee 
ecased would not have been injured had he not been guilty of 
negligence. te have carefully considered 211 of the evidence 
in the record on this point, ond we are clearly ef the opine 
ion thet the question whether the deceased wae guilty of cone 
tributory negligence, war « prorer one for the jury, end, 
therefore, the motion for a directed verdict was proreriy 
denied, The question of contributory negligence in cases 
auch as the one et bar, is generpily = question of feet for 
the jury and only becomes a question of law for the court 
when the evidence is so clearly insufficient to ¢ establish 
due care on the pert of the deceased that 211 reasonable minds 
would reach the conclusion that the deceased wae guilty of 
negligence. Dukeman V. Go, Goa G» 8 St. Le Roll Cos, 237 iil. 
104, 

Sinee there must be a new trial, we will svoid 
Aiseuseing the evidence, exoept in & general my, so 26 to 
shaw the reason for our decision. 


The evidence tends to show thet about 11:30 o'clock 
at night, the deceased «6 a passenger on an eastbound street 
ear in 67th street; that the car estopped et the west side of 
Blackstone avenue, a north anc south street to permit the dee 





-te 


censed and other passengers to alight. After the passengers 
were discharged, the oar eterted up and the deceased and at 
least one of the other passengers etarted tm an northensterly 
direction to cross over 67th atreet, and when the deceased had 
reached » point about the center of the weetbound street onr 
track, he was struck by defendant's automobile, thrown to the 
pevensnt and, as & reault, died ghortly thereafter. #itnesses 
for the plaintiff testified that the automobile was travele 
ing at about 35 miles per hour, while witnesses for the defente 
ent guve testimony to the effent that it was not going fester 
then from 16 to 20 miles per hour. As to how far the street 
ear had prececded before the deceased was struck ond the point 
where the atreet oar bad reached when paesed by the automobile, 
the evidence, as i¢ usual in euch cxses, is conflicting. some 
of the witnesses testified that the atreet oxr was shout at the 
enat side of Mackstone avenue and others place it nearly half 
@ blook east of that etreet. The testimony 211 shore that 

the horn én the automobile was not sounded and there is no 
contention mide that the defendent wae not negligent, but the 
only cloim unde by the defendant te that the decensed wes alse 
negligent, anc thet without the negligence of the deesased, he 
would not have been injured. feking all the evidence into 
consideration, we are Glearly of the opinion thet «11 reasone 
able ainds would not reach the conclusion that the deceased was 
mot in the exercise of due onre upon the ocoasion of this whe 
fortunate accident. in these ciroumstances, the question *as 
one for the jury. 


Besond. The defendant contends that the verdict is 
exeessive, but in this respect the defendent makes Little or 
no argument on the amount of the verdict and judguent, but cone 
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tends thet the court erred in the admiesion of evidence in 
that William 8B. Mao Donald, a son of the deeensed, who wae 

Sl years of age, was permitted over objection, to testify 

thet he was a gripple and hed lost both legs and consequently 
was unable to do manunl work. fhe witness was elso permitted 
to testify that his foot and leg beeame infected so that amputae 
tion was necessary. This evidence was clearly inadswissible 
and prejudicini. {.P.8 St. Ls Bs Be Co, V- Noolriage, 174 

Tli, 330, Ip that onse it was hele. reversibly erroneous to 
permit a son of the deceased to teatify that he was « cripple 
and unable to work, fhe court there said (p.333) “That euch 
evidence rould have a very strong tendency to enlist the 
a@ympathy of the jury and thereby tend to effect sot enly the 
amount of the verdict, but also te effect the judgment of 

the furore as to a lisbility, is very clear. This evidence wae 
adgitted on the theory that, under the law, this crigcled sen 
was in need of help on secoount of his helpless condition, and 
therefore, had been supported, and wan legally entitled to be 
supported vy his father heqpuge of eves condition.* Under the 
law in thie state, it io not competent to sher the pecuniary 
Gircunstances of the widow, femily or next ef kin of the dee 
@eased at the tiwe of hie death or their erippled cendition or 
peer health, yet it is competent to show thet the wife, chile 
dren or next of kin were dependent upen him for support before 
and at the time of the decensed’s death. Preble v. Yabagh 

Re Re Gos, 243 Ill. MOP. Gc. & St. Le By. So. Ve Kinnare, 303 
111.388; Brennen v. Gorterville Goel Os., 341 11), 616; 
Pennsylvania Go. v- Keome, 143 Il. 178;_Ot. be ,Po% We fy. Goo 
v. Doraey, 189 I11. 351, 









Ba A 
eh 
anten 


ak mean te Ap taguce ode at dere drstoo ait delt abet 
re sbosgeoeh ade saan A, gheanigt Gal EB meh ies. dealt 
sonteet wd snatzongde wove Sev tomay vow a2qe to weeny 

“ eltanepwanes. Age agok ated oe had bow eteg ia 2 ee oe - “a a 
nik Lee ey ents 98. sanat ie .. aihtee Ame ob we. +e 
























a aes porey =F, xan son. eosobiee 
- Re toa: toot et ane evened fe ieee ote ) te. vive mad . 
ee : . ek Ye 
tor once eist Sucinpinda tl AES 5 IE PO atk 
pa antekinn wesinted,@ eae tw nen, ate 3 te pe ee a 
gd at DeLPitaw Ulegel ase ban .betremem amed Sad ying ci | 
nee Paamegthwoe doa Tn gpcmmet mitted att eo Aemename 
i, . ei mi et. daatogien SOR nad PE yg Bt he READ ah We 
. as add 30 ats te teas te gee erat the san re pi 































‘ sd sveumun 08 wis sosgt tackeencen oem at to fen ‘£0 won 


: ete. al aden ftaee ainacranes et ee ote -. oe 
— eign av stitial, 0B ONE fh Ee ee 
s 208 heh rae ee aenzesk Shoniesl 









oie 


in the Einnare onse the court enid, (p.391): “The 
aeceased left a widow and nine children and the widow was ale 
lowed to testify that he contributed his wages every month to 
the support of the family. It is not proper to sdwit evidenee 
ef the peounlary condition and reseurees of the wider or next 
of kin or their unfortumete condition, but it ic net errer to 
allow the proof of the earnings of the decensed and that the 
wife and children were supported by hin.” 


qm the Dorsey onse, the court eaid: (p.254) "The 
contention of sppellant thet it was errer to persit the wider 
to teatify that she was supserted by the deceased, her husband, 
is fully anewered by the onses of Dhicare and A) 
S@. Ve May, 108 141. 285; Pennsylvania Gp. v. eune, 143 id. 
1728, snd Swift & Go. Vv. Foster, 163 id. SO. The cage of 
hhorg0, Peoria ond 3%. Lowis Railroad Go. vs Woolriage, 174 


111, 330, does not conflict with or purport to overrule these 
casea. There was no attempt in thia ense to show the povertyy 
helplessness or dependence of the widow, but merely show that 
ahe wos supported by her husband, which wae clearly not improper 
in view of the foregoing decisions." 





Under the authorities cited the udmiasion of the 
testimony of this vitness, over objection, was prejudicial 
and erroneous. Gounsel for plaintiff admite that under the 
Wookridge case, the testinony of thie witness was inadmissili e, 
but stated that sines that opinion was rendered, the ber and 
the courts of this state are waiting for the Supreme Gourt to 
reverse the holding it there made, and that the holding in 


thet case is unsound and should not be followed by us. This 
is a novel argument to make, Of course, it is our duty to 
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to 
follow the law as announced by our Supreme Court, 


The judgment of the Cirevit Gourt of Cock county 
ie@ reversed and the cause remanded, 


REVERSED 400 REVARDED, 


yHOMBON AND TAYLOR, Jd. COHCUA. 
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Appellee, 2956 1.A. AS 
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Sook couNTY, 


MR. PRESIDING JUSTICE ODO CORWOR delivered 
the opigion of the court. 


Plaintif? brought an action of fraud end 
deceit againet Andrews & Gompany, % corporation and 
A. %. Andrevs Investzent Company end others, te recover 
Gaypages cleimed to have been eustained by ber by reason 
of falee representations as to the value of eertein stock 
“purchased by her from then. fhe care wee tried before 
a judge and a jury and there wes o verdict in favor of 
the plaintiff and aginst the tro defendants nemed for 
84,000.00, the other defeniants being eliminated. fhe 
eourt ordered a remittitur of °1,060,00, entered judgment 
in favor of the plaintiff for $2,000.00 and the defendants 


appeal . ; 


The reeerd discloses that during the years 1916 » 
and 1917, the defendrnts, whose place of buginess was Lovate 
ed@ in Chicago, were engaged in the selling of steck and that 
in Moveuber, 1216, and Jenvery and Merch, 1927, they sold 
plaintiff stoek of the PAlls Motor Company ond the Empire 





ale 


Tire & Rubber Uompany for which she paid them $5,056.00. 
She bought the stoake at the following prices: 3 shares 
Empire Preferred at $94.00, 30 shares Empire Preferred at 
$100.00, 12 shares Empire Common at $4.50, 120 shares ine 
pire Gommon at $3.00, 13 abares Folie preferred at $106.00, 
and 123 shares Fell Gowmon at $5.00. Plaintiff who neve 
at Sheboygan, Yieconsin with her husbend, claimed thet the 
defendmnta had fraudulently aicrepresented to her that the 
stock which she purchered wns worth what ghe paid for it, 
and that the prices she pald@ were the prevailing porket 
prices at the time she mede the purchases; that afterwards 
she discovered thet the representations were falee; that 
the stock wae selling for about oneehalf of whet she paid 
for it, and that the nesete of the Moter Sompany and the 
Tire Company were not at 11 ae represented by the defend= 
ants. 

On the triel, plaintiff produced a nusber of vite 
nesses who gave evidence to eupyort her version of the matter 
and a great denl of correspondence and circular letters from 
the defenmionts were oleo introduced in evidence vy plaintify, 
The defendants did not eall any witnesses, ut only offered 
a tmumber of letters pesesing betreen parties, 


1. The defendnts contend that the evidence fails 
to shor that they anade any false representations in references 
to the value of thestock as as te the price at which it mae 
seliing; that the most that can be snid is that the evidence 
merely tended to show thet what the defendants did in the way 
of representing the stock, were “mere expressions of opinion 
or puff ings* We think this contention is not borne out by 
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the evidences, but are of the opinion that the lettere sent by 
the defeninnts to plaintiff and the other informtion given 
to her were in the nature of statements of fact made by the 
defendonts ae to the value and selling price of the stock 

and were ade for the purpose of imiuecing her to act upon 
them, 96 that she would buy the stock. Tne evidence tends 

to show thet the defendants adviesd the plaintiff that the 
stock wns worth par and thet it wae eelling forthat price. 

It further tends to show thet they made statements of feet 

in reference to the book value, the earning power, and the 
production of the treo companies, the steok of which was 

sold by the defendants te plaintiff. it further appears 

from the evidence that the d»fendente represented to pleine 
Siff thet certain suditors hed made an audit of the sesete 
and liabilities of the tee eomapanies and sent to her whet 
they stated was s statenent shoring the assets and Lisbilities 
of the teo companies, These atatemente which plaintiff reo 
oeived and which she testified she relied upon were different 
from the report of the au@itors wade for the defendents in 

& musber of particulars. ‘The report of the auditors made 

to the defendants, «nd which was produced by them on the trisl 
in response to the gubpoensa duces tec, smong other things, 
showed that the Smpire fire and fubber Compeny had ensh in the 
bank on August 31, 1916 of $52,391.73, while the statement of 
aeeets and Liabilities of thie company which wes sent by the 
defendants to plaintiff showed that on August 31, 1916, the 
defendants head inthe benk $577,765.83, Ko explanation was 
made by the defendente on the trial and none is made in this 
court 2e to this discrepancy, The resort as shown by the 
balance sheet sent to the plaintiff ghowed total sasets of the 
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Empire Gompany of $5,605,477.69, while the report of the 
nuditere showed the aseets to be but $2,550,989.16, The 
veport of the auditers of August 31, 1916, for the Faile Meter 
Gompany showed the net book valee to be $357,912.87, xgsinet 
which there was outstanding stock of the par value of 

$1, 500,000.00. This report also shewed that company had on 
hand £200.00 an cash; thet ite patents and good will were 
carried at $956,506.68; that there was an overdraft at the 
bank of $3,159.19, ond notes payable of 950,009.00. on 
September 6, 1016, the defoniants gent out a cirevlar Letter, 
one of them being received by plaintifzZ, in reference to the 
Falls Company , wherein they eteted that thet company had no 
bonds, notes or other floating indebtedness. fhe report of the 
auditors wade te the defendante for the months of July and 
Auguet, 1916, showed that the Falls Company had paid interest 
during these months te various holders of notes in the smount 
of $5,079.35. the vbakanee sheet of that date made by the 
auditors, also showed that the company owed noted for 950,000.00. 
On Hovesber 9, 1916, the defenconts wrete a letter te plain=e 
tiff's husbend at Ghebeygan, vhe wis welling etock for the 
defendants and whe gold the stock te plaintiff which she pare 
chased from the defendants, giving the number of motore proe 
duced, and theprofits which the company wee earning. fhe 
evidenes further discloses that the defendants wrete letters 
which were received by the plaintiff, advising her that the 
etook in the tro companies had & book value equal te the per 
value of the stock, and that the etock wae selling at par and 
further te the effeet that plaintiff wae paying the market 
price of the stock. fro witnesses, who were employed by 
stock brokers, who were conducting a steck brokerage busie 
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om fye 
ness in Ghiosgo, testified that they had made sales of these 
two stocks, both common and preferred, ond the price teatie 
fied to by one of the stook salesman, Blanchard, was fslle 
Preferred 645.50 per share and the dokmon at $3.00 per share; 
that the Empire “preferred sold at $45.00 per share ond the 
Common at $3.00 rer ohare. ie further testified that moat 
of these sales vers made to Andrews é Company, ome of the 
defendants, The other stock gxleaman, Sardy, testified thet 
the Falls Preferred sold at $49.50 to $47.00 and the Gommon 
at $2.50 to $3.00 per share; thet the Empire Preferred we 
e0ld at $45.06 to $55.00 per share and theGomson at $3.00 
to $4.00 per share. 


George E. Brill, a witneen ealled om behalf of 
the gomplainant, testified thet at the tine in question, he 
was employed by the defendants and seid the preferred stock 
at 6100.00 per share and the common at $10.00 per share and 
that he made these sales on behalf of the defendante to the 


public generally. 


The defendente contend that the sales as teetified 
to by the witnesses, Sienchard and ferdy, ie of no value, 
because they testified they acld to ether brokers and not 
to the public in generalj while the witness Byill testified 
thet he sold the stock at par te the general public, fe think 
the contention is unseund, The testimony given by the tvo 
atock brokers as to the prices at which they seld these 
stooks was competent evidence of the market value of those 
stocks. Where a defendant is charged with having defrauded 
the plaintiff in selling the latter stocks at prices ustere 
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dally in exeess of their value and of their market price, 
the defendsnt does not disprove thet charge by showing 

thet he succesded in selling the same stocks to some one 
else at the same prices paid by the plaintiff. Ip any 

event the question was one for the jury and there is no 
complaint that they were improperly instructed, Upon a 
consideration of all the evidence in the record, we ore clear- 
ly of the opinion thet we would not be warranted in disturbe 
ing the verdict of the jury, and we are alse of the opinion 
that the contention made by the defendents te the effect that 
the evidenee fails to prove goienter is untenable, The evie 
dence tends to show that the defendants knew from the reports 
made to them by the auditors that the sasets and liabilities 
of the company were not what the defendant represented these 
to be to the pisintiff. It further tends te show that the 
stock was not selling at par and that the defenients knew of 
this fact, beosuse they were buying it themselves. 


2. The defendents further contend that the evie 
dence discloses that plaintiff's husbend, who sold the stoek 
to her did not rely upom the information he received from 
them, but that iteshows thet he lived in Snebeygan, knew the 
affaires ofthe Fall Motor Company and obtained information 
from them, which information was acted upon by plaintiff 
in the surchase of the stock, The evidence does tendte 
show that plaintiff. husband knew some of the officers of 
the Motor Company, whose plant was located near Sheboygan, 
and that he obtained some information about the affsire of 
that Gompany from the officers and from other persons at 
Sheboygan, but it was not such information ae would give one 
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any acourate knowledge as to the financial standing of the 
Company, and we think it appears from the evidence that 
plaintiff relied upon the information furnished by the 
defendsnts to her. 


Finding no substantial error in the reserd, the 
judguent of the Gireuit Court of Cock Sounty ia affirmed. 


AFF IRRED, 


THOMSON ANU TAYLOR, dd. GOWCUR. 
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\ Appelles, | 
APPEAL VROM 
Vs MUNICIPAL GOURT 
\ OF GHIGAGE, 
METROPOLITAW LIVE 188 
COMPANY, @ dorp., 
| sppellént. 
4 
Ba te Opinion filed Feb. 11, 1925, 


BR. PRESEDING JUSTLO“R OF COHVOR delivered the 
Opinion of the sourt. 


Plaintiff brought euit againet defendant to re~ 
cover $196.00, which she claimed was due her under two pole 


icles of insurance iagued by the defendont. There wos a 
verdict snd judgment in her favor for the amount she eleised 
and the defendant appesia. 


The record discloses that on July 5, 1920, the defend 
ant executed and delivered te plaintiff its policy of insurance, 
the maximum amount payable under the policy being $245.00; that 
aftereards on February 14, 1921, it executed and delivered te 
plaintiff another policy of insurence in the uaxiaum sue of 
$147.06, Both policies provided that if while they were in 
effect, the assured should *lose permanently the sight of beth 
eyes, total and permment disability will be deemed to exist, 
and onsehalf of the anount of imsursnce then payable in the 
event of death shall be payable immediately upon receipt by the 
Gompany of dus proof of such lose and surrender of this policy." 
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Plaintiff? claimed that oneehalf of the smount 
mamed in each policy was due, because on or about warch 1, 
1922, she had permanently lost the sight of both eyes, and 
that she had given all necessary notices required by the 
policies, demanding payment, but the defendont denied liability. 


Defendant filed # long affidevit of merits, which 
eet up a great many defenses to the effect that plaintiff 
at the time she applied for ineursnce, stated she did not 
have consuzption and a number of other serious diseases, and 
thet such statements were untrue. There was no attempt on 
the trial to prove that elaintiff was efflicted with any such 
diseases. The defense wade was that plaintiff wae net in 
*sound health® at the time she apvlied for inewrance, contrary 
to the statement made by her in her applicetion; that she ree 
presented that she had not teken treateent in a jospital or 
dispensary, rhich was aleo untrue, because the evidence showed 
that plaintiff wes blind at the time she epplied for insurance, 


The evidence shows that plaintiff had lived at 
Nashvilie, Tenn. and hed taught school, although her applicae 
tion for insurance wes signed by her wark, Counsel for the 
defendant in their brief, after commenting on the fact that the 
application wae signed by her mark, stated *the question then 
ia, why did she sign these applications with her saark?? It 
would seem that this was a very pertinent question to be aske 
@d upon the trial, out the plaintiff was not asked any such 


question. 


Plaintiff testified that she hed received treataent 
at the Vanderbilt Hoepitel, in Neshville in the year 1914, 
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where she romsined for « few days, but that she had not 

been treated since that time until shortly after she Lost 

her eye sight in March, 1922, The depositions of plaintiff's 
mother ond daughter, whe beth Lived in Naehville, Tonm. vere 
teken by the defeni.nt, and their testimony is to the effect that 
plaintiff had had trouble with her eyes when che lived at Ngshe 
ville, and pleintiff's daughter testified that her mother had 
been etone blind since 1912, 


The defendant on the trisl had a court reporter 
read testinony given by Doctor Starr, which was apparently 
given on 2 former trial. The wetter is most unsatiofactory 
and it is very difficult to understand what wee sought te be 
proved, tut it seems thet plaintiff bad been a patient at the 
Gook Gnunty Hospital, and had been treated professionally by 
Nestor Starr, eho was an interne at that institution at the 
time, He had x hospital sheet on the trial, part of which wee 
wade by himself, Severn] pages of this appears in the reeord. 
Whether i was offered or not, is waeertein, {ho court, hore 
ever, held that it was inadwisasible and sould enly be used te ree 
freoh the witness’ recollection, sndsines it did not refresh the 
witness* recollection, no vee could be made of ite fie point 
is made in this respect, but ¢inoe there aust be a new trial, 
we think we ought to say thet uwoon a reetrial of the case, if 
4% appeare thet the dector ean testify that he wade the history 
sheeta or part of them, at or about the tiae he treated plaine 
tiff, and that the records, whethef made by him or somebody 
elee, were revorded at or about the time ef the treatments and 
are true, nll of them or such parte as he is thus able to vere 
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ify are admiasible in evidence, although an examination 
ef them by him does not refresh his recollection. We 
gave this question very careful consideration in the case 
of Koch v. Begrson, 219 111. App. 468, where the suthorie 
ties are considered and such evidence held admissible. 


Plaintiff in rebuttal denied that she was blind 
when she Lived at Nashville, but testified that she leet 
her eye sight in 1872 in Ghicego. Another witness teatified 
in her behalf tending to shor that plaintiff we not blind 
prior to March, 1922, 


The sourt instructed the jury that since it eppenwed 
that plaintiff wae exemined by « physician representing the 
Company, prior to the iesuanee of the pelicy, and that an 
agent of the Company solicited her ineurence, If ehe were 
Diind at that time, it must be thet both the doctor and the 
agent knew it, and that if they 4id know it, their knowledge 
wae the knowledge of the Goapany, and the dompany would be 
liable. Cnjection was ande to thie instruction by counsel 
for the defendant and the objection we think sheuld have been 
susteined, because if there wae fraud and collusion between 
plaintiff, the agent and the doctor whe saw her in reference 
to her spplication for insurance, the knowledge of the agent 
and dector in these clroumstances cannot be daputed to the 
eompany, beenuse where an agent is engaged in defrouding bis 
principel, he will not be presumed to have cogpumicated the 


information. fookford Insurance Qo. v. Kelgom, 65 T11, 415. 


For the error in giving the instruction, the judge 
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ment of the Municipal Gourt of Chicago is reversed and 
the cnuse remanded for a new trial. 


REVERSED AND REMARDED, 


THOMSON, J. AND TAYLOR, J, GONGUR. 
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KOWARD RERNDS and WiLL J. BELL, } 


BSB. ol - AAD 


OIRGUIT COURT, 
BOOK COUNTY. ( 







Appellees, ;/ 


Opinion filed Feb, 11, 1925. 


MR. FPRESIOING JUSTICE O'CONNOR delivered the opinion 
of the court. 


Om April 19, 1926, Edward Bernds ond Will J. Bell, 
Trustes, filed their bill to foreclose a trust dee@ given te 
secure an indebtedness of 4,000.00. The note and trust 
deed were dated November 12, 1812, and the indebtedness was dive 
five years after date. The time of payment was extended five 
years and became due aes extended, Kowember 12, 192%. The sole 
default alleged in the bill was the alleged failure of Aranoff 
to produre fire insurance on the premiges in secordance with 
the terms of the trust deed. Gomolainants contending that 
they had the right te declare the entire debt due by reson of 
such failure. The bill eleo alleged the insolvency of the 
maker of the note. On April 21st, the dey after the bill wae 
filed, on motion of the complainants, Wili J. Bell, one of the 
complainants, wee appointed receiver, On Ney 7, 1930, the 
defendants made & motion to discharge the receiver and on the 
following day, lay 8th, complainants by leave of court, amended 
their bill, setting up that the defendante had committed waste 
on the premises which were covered by the trust deed. On June 
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14th, the motion of the defendants to diseharge the reociver 
was denied, OQ March 15, 1923, the defendonts filed their 
answer, denying that they had failed to teke out insurance 
as required by the trust deed, and further denying that the 
moker of the note was insolvent or that waste nad been come 
mitted, and averred that the defendants had been guilty of no 
default. The caus@ wes referred to a aaster in chancery te 
teke proofs and make his report, which was secordingly done. 
The eseter found in favor of the defentonta; that there had 
been no default in reference to the inevrance; that ac waste 
had been committed and thet the maker of the note wag no¢ 
insolvent, but ras worth over $200,000.00, and recommended 
that the bill be disnissed for went of equity at commlainants' 
cost. Objections to the repert. filed by complainants, were 
overruled and tipon coming in of the report, they were ordered 
to atand as exceptions before the ehancellor, where they were 
again overruled, 


The reociver filed his report, te which the icfende 
ante filed objections, some of which were guttained and a 
deeree entered on June 25, 192%. The decree found thet the 
receiver had collected $1961.00 as rent for the premises, with 
which te was charged and he was credited with items as follers: 
amount peid for plumbing £25.00; amount paid for water taxes 
$3.50; amount peid for receiver's bonds $30.00; amount paid 
to attomeys for preparing and filing receiver's reports and 
accounts, $50.00; making a total of $108.50. ‘The reteiver 
was ordered to turr over the belence in hia hands of #1908, 50 
to the complainant, Fdward Bernds, to epply on the prinecipel 
and interest, evidenced by the §4000,00 note, The bill was 
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dismissed for want of equity at complainants’ cost. 


Both complainants and defendants prayed and were 
allowed appeals to thie court. The defendants perfected their 
appeal ond the complainants have filed crows errore. The 
defendants, of course, were entisfied with the master's finde 
ing and the decree, except that they contend that the deoree 
ie wrong in ‘two particulers; (1) in sllowing the reociver 
credit for the $108.50; and (2) in ordering the receiver to 
tura the belance in his hands over to the complainant. On the 
ether hand, the oomplainants eontend that the court erred in 
dismissing their bil! and in not entering a decree of foree 
elosure ae prayed for. 


The defendante have filed in this court a plea of 
release of crosseerrors, wherein they aver thet complainants 
after the entry of the deerse and after the appeal wae pere 
fected in this court, accepted the bencsfite of the decree 
taking from the receiver the $1808.50, Gomplainents end cresse 
defendants have filed « demurrer to the vlenm and the getter was 
reserved to the hearing. It will be observed that the decree 
ordered the receiver to turn ever to the complainant, Bernds, 
the nacunt remaining in hie hands to be applied om the indebtede 
ness secured by the trust decd. It is elesentary thet a party 
to m deoree cannot accept the benefits ef * part) of 1% snd 
complain as to the bajance of the decree. omplainant baving 
accepted the §1808.50 under the decree, cannot now be heard 
to say that the deores wae wrong in dismissing the bill, The 
demurror to the plea of release of errors is overruled, and, 
therefore, the croseeerrors assigned by the complainants onmmet 


we oomsidered here. 
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The defendants contend that the court erred in 
erediting thereociver with 7106.86, for the reason that the 
master found, and the deeres affirmed the findings of the 
master, that the compleinants were not warranted in filing 
the bill to foreclose, and therefore, there was nowmrvant for 
the appointment of the reogiver, and that where « receiver 
is wrongfully appointed om soticn ef complainants, the costa 
of the receivership showld be taxed acziney the somplainante, 

Wa think this contention must be suatained, bet we think the 
court was wurranted in erediting the receiver with the 925.00 
whieh he hed paid out for plumbing and the $3.50 for water 

taxes. The payment of these two iteme was necesaary ond inured 
te the benefit of the defondanta, Ye are also of ths epinion thal 
the court in allowing the reseiver $20.00 which he hoc paid fer 
three years’ premium on his bond «nd in allowing $50.00 attore 


neys fees in preparing ond filing the receiver's report erred in | 


charging those items against the defendant. These twe itens 
should have been charged agninet complainants, because it was 


through complainants’ fault that this expense es inourred. 


The de@ondenta next contend that the court erred in 
decresing that the £808.50 remaining in the hends of the tee 
esiver be turned over to Edward Bernda, somplxinant, to apply 
on the indebtedness socured by the trust deed. If the matter 
were properly befors ue, we might be inclined to agres with 
the soutention of the defendants, but we think that the dee 
fendants by filing their plea of release of cross-errors, 
wherein they eet up that after the entry of the decree, come 
plainant, Bernda, had accepted the benefit of the decree by 
receiving from the receiver the $1808.50, setops them from 
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now contending thet Bernds, should return this noney and that 
it be awarded to the defendants, Jefendants ought not be 
permitted to contend de they did by their plea, that Sernds 
having acoepted the benefit of the deeree sould not complain 
that the decree was wrong, and then when the defendents’ con~ 
tention in this respect ie sustained, turn svout and contend 
thet Bernds should return the money he hed taken under the 
decree and that it be awarded to then. 


The deeree of the Gircuit dourt of Sook County is 
modified in respect to the $80.00 above mentioned, and in all 
other respects it is affirmed. Complaingnts, however, will 
be required to pay al] court costs. 


The deorce of the Gireuit Gourt of Oook County 
is nodified and affirmed, 


DECKER MODIFIZG ARB AFF TAMEe, 


Thomson, J, and Tayler, J, Ganour. 
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JOK CAMERON, 6] A. 645 






Appellee, 





Ve BUPERION COURT, 
COGk COUNTY. 
IHOEMNITY ANY OF ANEW 
& gorporatio 


Opinion filed Feb. 11, 1925. 


UA. PRESIVING JUSTIUR GO GONNON Gelivered the 
opinion of the aourt,. 


Plaintiff brought an action of seswapeit upon 
an automobile theft insurance poliey issued by the defende 
ant to recover dnusges claimed to have been aurtained by 
reason of the auotmobile, which wes covered by the solicy, 
having bern stolen. fhe saxtimum liability os mentioned 
in the policy in ease the autencbile wae stolen wae $2900,00 


fe the devlaration the defendant filed the reneral 
ievue ond & special plen, together with an effidevit of merite 
In its special plea it admitted a Liability of $1800.00, and 
it wes averred that upon the commenocewent of the suit tender 
was wade of this amount te pleintiff wut thet the tender was 
refused, The plea further «verred that the defendont wae till 
ready and willing to pay the $1800.00. Im the affidavit of 
meritea the defendant set up that it had « good defense to that 
pert of plaintiff's clais which was in excece of $1800.00; 
that under the policy it hed the option of replacing the car 
gtolen from plaintiff by = new one of like kind; that 1% 
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elected to exercise such option and tendered plaintiff a new 
oar of the same type end mode) az that which wee stolen from 
him and which the defemient could purchase for $1806.00, but 
that the plaintiff refused to accept the car and that aftere 
wards the defendant offered to pay $1800.06, 


Afterwards on notion of plaintiff, juigment was 
entered in hie favor agkinet the defendant for €1800,00 on 
the defencimt's affidavit of merite, sad the ease wae ordered 
to proceed aa t the balance of plaintiff's claim. Sometime 
afterwards the defendant paid this judgment and by leave of 
court filed a plea ty that effect. fhe caee went to trial 
for the balanes of plaintiff's claim, snd there was e verdict 
in hia favor for $806.60, Tre court required the plaintiff 
to remit the sum of $275.00 from the verdict and judgment 
was entered for the belance of 0535.00. it io to reverse thie 
jadgment that the defendant appeals, Fleadings ether then 
those mentioned, were filed by both parties, but it is umnec- 
esaary to refer to them in thie opinion. 


On the trial of the ouse there were typo questions 
submitted to the jury: (1) did the defendant tender te plaine 
tiff a ear similer to the one covered by the poliey and which 
had been stolen; snd (3) wea the amount awarded by the jury in 
addition te the $1800.00 and the judgment entered by the trial 
court in exeess of the value of plaintiff's oar? The evidence 
shows that on or about January Sth, 19271, pleintiff bought a 
new Haynes, model Ho. 47, four passenger tovrister autonobile, 
the list price being $2935.00. ‘hie car was stolen December 15, 
1921, and it ie to recover the loes suatained by such theft 
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that the instant onase was brought. A witness for the pleintiff 
testified that he sold the automobile to plaintiff and that in 
sddition to s@lling cars, he ran a service station end repair shop; 
that two or three weeks prior to the time the oar was stolen, 
Plaintiff brought the oar to the witness’ repair shop where the 
ear wae painted and the titness testified “we made a sporte 
model out of the gar. * * * put om individual stepe on the 
side, osrriers, and it wa0 reepainted and a sportesedel toure 
ister wes wade out of it. * * * te put on new tires at the 
time the car wna reepainted ood the individual steps and fenders 
put on it. The car was equipped with Biflex bumpers and two 
epet> lights, one on each side of the wheel, A sotorneter 

and a motermeter lock and a clock, tro extra tires, one on 

each side, a right and left side, and new side aarriere put 

on. There were two tire covers and the spot light and tools." 
This witness further testified after showing his familiarity 
and experience with autonobliles, that at the time plaintiff's 
automobile was stolen, it waa worth $2600.00. 


Evidence offered on behalf of the defendant tended 
to ahow that after the oar had been stolen and proof of love 
wade, plaintiff wae notified by the defendant that the latter 
bad decided to exercise ite option under the policy and replace 
the oar stolen by @ similar car, and thet plaintiff and repree 
sentatives of the defendant went te the Triangle Kotor Company's 
place of tusiness in Chicago, which company wee the distributer 
of Haynes sutomcbiles, snd at that tise the testimony tends te 
show thet they offered to give to plaintiff « new Haynes tourister 


eat, No. 47. There was also evidence given on behalf of the 
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pleintifg to the effect that the oar offered plaintiff at 
thet time wee not & new oar, but that it showed evidence of 
wear and usage. There ie no evidences, however, in the recerd 
that the car offered pleintiff at that time wae the ease kind 
of oar aa plaintiff's automobile was when it wae stolen, or 
that it had the extras that were on plaintiff's automobile 
when it wae stole; nor is there any evidence that the oar 
offered plaintiff was a sport model such ag plaintiff's had 
been made into. 


The jury were specifically instructed that if they 
found from the evidenoe plaintiff hed been offered a oar like 
the one which was stolen, he could not recover, and their vere 
aiet should be for the defendont, Under the evidence in the 
record, we are clearly of the cvinion thet we would not be 
warrented in holding that the verdict of the jury to the «ffect 
that plaintiff had not been offered 1 car similar to the stolen 
Oar Wasa ageinst the manifest weight of the evidence. In these 
eiroumetanees, of course, the verdict cannot be diaturbed, 


2. Wae the verdict and juigzuent exeessive? Meaintiff 
hed received #1800,00 in addition to the amount of the judgaent 
involved, vin: $535.00, maMing the total value of the cnr, 
at the time it was stolen, $2325.00, As above stated, a vite 
ness for the plaintiff testified he had rencdeled, repeired, 
re-painted and added new parte to the automobile; that it wae 
worth $2600.00, Mone of the other witnesses rere asked to 
give their opinion of the value of plaintiff's car in the con= 
dition it sas as shown by the testisony of plaintiff's witness, 
but their testimony is to the effect thet a Ro. 47 Haynes 
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Tourister our which had been used in the ordinary way from 
Jamary watil December would be depreciated certain apecific 
pertentages in their opinion, and that it would be worth se 
many dollars, snd that ® new Haynes ear of model No. 47, such 
as plaintiff's oar was when he purchased it, wae then selling 
for $1800.06, It will be seen thet none of defendont's wite 
nesses were called upon, asked or guve an ovigion as te the 
value of plaintiff's oar in the condition it res just prior 
to the time it was stolen. Agnin the jury were specifically 
instructed, thet if they believed from the evidence that plaine 
tiff's oar was not worth more than $1900.06, he covld net 
recover. I, view of the evidence in the reeord, we are 
@learly of the opinicn that we would not be warranted in 
holding that the judgment entered by the trial judge, $525.00, 
is exeeasive, 


The judgment of the Superior Court ef Cook County 
is affixmed, 


ASP TREE De 


THOMSON, J. AWU TAYLOR, J. GONGUR, 
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THE PEGPLA OF THE STATS OF ILLIWO 
\ Vefendont in 


6 1.A. 646 


ERROR TU 


BUBICIPAL COURT 
of | OF CHICAGO, 
' 
ll 


Ve 


WALTER EVAKS, 


ee a ain Error, 


: Pil 
ra Opinion filed Feb. 11, 1985. 
MR, PRESIDING JUSTIGY O'CONNOR delivered the 


opinion of the court. 


&n informtion wee filed in the Mumicipal deurt 
of Chicago, charging the defendent vith an assault with 
& deadly weapon, Viz, an automobile, vith intention to 
inflict bodily harm upon one Frank Bhode, without any sone 
siderable provocation, and wader circumstances showing an 
abendoned and apiignant heart. A jury r2s wnived ang the 
@ause subsitted to the court and after a hearing the defende 
ant wes found guilty ond he was sentenced to three months 
in the House of Gorrection and « fine of $506,000 wie impored, 


It has been held that where the evidence verrante, 
@ person way be guilty ef an aesnult with an sutemobile. 
People v. Anderson, 51° 111. 389, end eaves there cited, 


People v. Siink, 216 [ll. Apr. 357. 


The record discloses that nbout 12345 o'olock on 
the morning of March 15, 1923, the defendent was driving 
aA automobile south in Vichigen Avenue, Chicago and as he 
approached the intersection of 18th street, an east and 
weat street, the automobile oollided with another automobile 
atanding im Michigan avenue which was thrown against s third 
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automobile which was also standing in ¥ichigan avenues and 

ag a reeult, Frenk Rhode wee caught between the two stande 
ing autemebilea and severely injured. it further appears 
from the evidence that just before the acoldent Hhode 

wes aviving north in Wichigen avenue. it had been raiaing 
end slesting and the roadeaye were sovered with lee and 

were very slippery. Ag Rhode neared the interseotion of 

18th atreet, a westbound strest car in that street wae 
ergeeing Michigan avénwe and Rhode to avoid it turned 
@lightiy to the weet to pags avewnd the frent and of the 
etrout onr, He then juraed toward the east sad in doing 

eo his oar gkiddsd, turning aimoat completely sround. A 
southbound sutemsbile driven by another man collided with 
Rhede's car, the tuo care cama to & stop just north of 16th 
street in the weat rondway of Wichiges aveaut end Hhode end the 
aviver of the other ong got out te ote what damoge had been 
done, fhode standing beteeen the tee sutomobiles, fhe defende 
ant was driving south in Yichignn Avenue at about nineteen 
miles per hour. There is sows diepute as ta whether there 
wae any light on the rear of the standing automobiles an the 
defendent approached. The defendant testified that he saw 
the stending automobiles in his pathway when he wae about 

100 feet from them; thet he iumediztely applied tie brakes, 
but on account of the icy condition of the street, he was une 
able to atop, and his mohine skidded «nd struck the southe 
bond automobile, catching Rhode vetween the tro cara, injuring 


him severely. 


fhere is oonaidernble tastineny in the record tende 
ing to shoe that the defendemt was under the infousnce of Lie 
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quer. He was taken to the police station and tre record 
disoloses that another charge wee placed against him, vis: 
thet of driving an automobile under the influener of licuer, 
which shad not heen heerd at the time of the trial of the cage 
before vs. Ewiderce m4 elee offered on behalf of the dofende 
ent, teuding to show that be was net under the influence of 
iiquer emi that the sooldent wean unevetdable, 


We have ourefully exuninad «ll of the evidenoe in 
the record and are of the opinion that the evidence fails te 
shew beyond a reasonable doubt, that theeenduct of the defente 
ant wae a0 wilfully end wentonly reckless ae to juetify the 
finding ef guilty 2a charged in the information. To warrant 
&® genviction on the offense charged, it awet appear from 
the evidence that the cdefendent at the tise in cucation vas 
wilfully ané wantenly reakless in the driving of the auto~ 
mobile, We think the evidence dees net warrant auch a cone 


elusicon. 


The injury to Wr. Hhede wae serious ond very un-= 
fortunate, bet we thimk the evidenes is ingufficient to suse 
tain the judgment and, therefore, the judgnent of the Municinal 
Gourt of Chicago ie revereed. 


Re VERSE G, 


THOMSON, J. AND TAYLOR, J. GORGUR. 
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Opinion filed Feb. ll, 1925, 


HR, prune EDING JUSTICE O'UONNOR delivered the opinion 
ef the court. 

Plaintiff brought en setion ef the fourth elage in 
the Municipal Court of Chiesgo agsinet the defendant to recover 
$162.18, claimed to be due plaintiff from the defendant tn 
accordance with om agreement entered into , whereby the 
defendant agreed to pay claintiff, in cage plaintiff should 
eecure & reduction of dafendent's taxes on ofrtuin real 


estate in Gook Gounty, ome half of the gewount of the recuction 
for the year 1923, fhe trial wis before the esurt eithout « 
jury and there was « finding and judrment in plaintiff's favor 


for $168.18, and the defendant appeale, 

The bill of exeeptions or etxtement of facta sopenr- 
ing on the trinl are ret out in narrative form in the resord, 
Yrom this it apoesre thet plaintiff testified that in the year 
ef 1992 he had secured, for the defendont, 2 reduction ef the 
value olaced on defendent's buildings, which were loented on 
soue of defendant's real setete and war paid by the defendent 
for such services; that in the e@ing of 1923 plaintiff talked 
to the defendact over the telephone end told him that that 
yoar a value sould be pleced on defendant's resl estate for the 
purpose of taxation for the years 1923, 1924, 1925, end 1994, 
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and the plaintiff asked the defendent whether he vished 
Plaintiff to secure a reduction of the Valustion of the build 
inge for him agsin, and thet the defendsnt told him to go shesd 
in the matter in reference to four pleses of property wm?’ te 
@heek the legel description Frith the defendant, the oroperty 
being those parcele name in the stotement of claim; thet 

it wae agreed that pleintiff's cowrenestian vas to be onee 
half of the amount saved for the your 1925; that plaintiff: 
did so, “end secured 4 reduction ef the valuation of the 
defendant's buildings.” He then teetified te the reductions 
made on each pieces of property and thet such reduction in 
Valuation resulted in a reduetion of $824,30 in the smount 

of taxer defendant wee recuire?d to pay; thet one-helf of 

this wes §162,18; that on Mny 24, 1995, he received a 

letter rigned by John Foreman, atoting that plaintiff had 
evercberged bin in reference to some tax @etters, There 

Was other evidence «se to the rete of tax and ae to whe paid the 
taxes on the property, concerning which plsintiff testified 

he had secured the reduetion in taxes. 

Tre defendent testified in his own behalf that he 
aia not talk te plaintiff over the telephone in ragard to 
the reduction of texes, and did not authorise the plaintiff 
to take any etepe in the «atter for the years 1923, Lez4, 
1925 ané 1926; that he did not write the letter which 
Plaintiff intréduced in evidence; that he did not orn tes 
pieces of property described in the statement of clsim. fron 
being interrogated by the court he admitted *that he owned 
the thres piecen described as sub-lote 17, 15, and 19, sub- 
lot 4 and sub-let 139, but denied owning eub-lot 3 in 
let 20," At this point the record discloses that the 
court adjourned until two o'oleck in the afternoon of the 
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fame day, the defendant steting to the court he would not be 
present thet afternoon, that the court could enter ony 
judgment that it might eve fit, ond the defendant vould 
appeal, On the hearing st the afternoon sension, « ritness 
testified that he had examined the records in the recorder's 
office and they showed that defendant owned aub-let 5 in 
lot 20, 

The defendant contends that the jfudseont should be 
revereed because the statement of cleiew filed by the plaintiff 
did not state a cause of action, %« have repestedly held that 
where «#8 Gage of the fourth eless of the Municipal Sourt has 
bem heard upon the merits, it ie not neceorsery that the state. 
ment of claim state a legal cause of action. fejlunn v. 
Gillespie 227 Til. som, 406 and esere there cited, 

fefendent further contends that cleintiff did not 
prove hie case by preponderance of the evidence, because 
plaintiff testified that he made his sereement with the de- 
fendont over the telephone and thet the defendent fletly denied 
that he head talked with plaintiff in regerd to the matter «t 
all, This oueetion like the first one sbeve decided hac been 
frecuently considered by thie court, end ve have in numerous 
Cases held thet the question of the nrpponderance of the evidence 
des not arise ot all in this court, that such question ie for 
the trial court, and if the trial eourt, where the oase is tried 
without a jury, is of the opinion that the evitener in at moet, 
but evenly balanced, the plaintiff eannot recover; bat vhere 
the court hae beard the witnesses testify and observed their 
demeanor 4n the stond, end has entered judgment in favor of the 
plaintiff where hie care is pade out by hie orn testimeny and 




















} . MOS Wis ath ey Gr & Sauaytds 
Hyaeie Rie sp sR ea ot ih Ge 


"den Bivow ot Puree od? a paltiente Rewbietne add yeah mam 
gas iti Stee Tees edt pote (meen te tant tm 
hve Pemba ee add wae GeRT ope tdghe A tomy 4 
URRY » qaekanoe maemo te odd te gebtent pi Ae 
ibeaenciuen whe ae wersceN 4c5 Laci nae en eh te J 





some Xoo add to hooenen : 
ao phar 7 ib 
. “ihntel CltekY tmebmw tel WH FAdy bei’ Badd 
ee oF berg at Shewtery 
: aed ae ‘Why ee dekh eet oti ati 
O wa anand oo fim raphieseuted ppbv mn 












o at “« ag piss ‘wore Sede ae 
pellet ab Quee ede cited inci Seb eae 4b oe don sot ints 
 chsow 9 ot omens Sar ss meee td 9 seu | 


> ee omens Pant er dy ‘hee > st me oath oo exe 


ca ants Le ce uy A hin % 1 RO: ae genes ie Sule 





4 
denied by the testimony of the dafendant, then this court 
oennot disturd the finding, wnleas we ares able te ay 
that it ie manifestly ageinet the reicht of the «videnes, 

This court can never say that "here «4 certein set of 

facts le teatified to by the plaintiff end these facts are 
denied in tote by the defendeet under ceth, and there is 
nothing else im the record, am one con cay thot theese 
witnesses are “eoually credible’ by « were reading of the 
Printed page, That cuestiosn san snly be determined by tae 
trial judge or the jury in whese eoular presence the 
witnesses apsear and testify, Unfortunately, however, 

there are eases which tend te suprort the defendant's 
position, where the ovinions were written ty ether divirions 
of this court, am¢ there ie sont dicts im a few enear of the 
Supreme Court te the sase effect, but in our opinion there 
Gen be neo question, but tast the rule stated ebeve is the 
Correct ont. Fitst ttete Bank of Plano v, Issacs, 271 Til, 
App. G58; Histely 7, Kiger, € Ili. tpn. 208; Seara, Aoebuck 
& Go. VY. Haors Slayton Jo, #86 L1l, Apne 287; Sent Shicego 
Re BR. OO. ¥. Ligsarevits, 197 11i. 267; ifbby, Noieil? & Lipby, 
Y. Sook, 222 113. fs, 

In the case of Livby, HoNeiil a iipby, where on 
extended review of the authorities is made as to when there 
should be « diresteé verdict fer the defendant, the court 
seid thet in passing ugon such motion "fhe question of the 
preponderance of the evidence does not arise at all, Evidence 
fsixly tending to preve the cause of action set out in the 
aeelaretion mey be the testimony of one witness only, end he 
may be directly contradieted by twenty witnesses of eoual or 
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greater eredibblity; still the motion mct be denied, ana 
if a verdict for the plaintiff follows, the question whether it 
is manifestly against the weight of the evidence ir for the 
trial court upon o motion for « ave trial, and, in the event 
of that wotion being overruled end a judewent entered, for the 
Appellate Gourt upon error properly ascigned,* 

Other contentions made by the defendent are that 
nome of the evidence introduced concerning the records of 
Geok County are hesreny, and therefore, not the bert evidence, 
Hearsay evidence is admissible where the point that it ie 
hearsay evidence ic not made on the trial. 

The record further discleses, centrery to defendant's 
aontention that plaintiff performed services e¢ asreed ta 
by him an4 aecured a reduction in defendsent's toxses, ome 


complaint is also mode that the record shows, according to 
plaintiff's stntement of elaim that he wee employed in refereoe 


to reducing taxes on certain nroverty designated only by street 
Wusbers, while the evidence chore that the services rendered 
apolied to certain lots and blocks. io ebjeetion wes wade on 
the trinl to thie, sor is there uny contention sade hene that 
the legsl description wee not of the some vreperty ae thet 
decignated by street number only. 

The judgment of the Municioe] Court of Chicago is 


affirmed, 
APP IRMER. 


TAYLOR, J. snd THOWDON, J. CORCUR, 
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r Lord o thousand nine hundred and 






twenty-four, within and or the Second District of the State 


2361.4. 647 


esent--The Hon. THOMAS M. JETT, Presiding Justice. 


Orel ino iss 


Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 











BE ET, REMEMBERED , that afterwards, to-wit: On 
APR 1 0.10 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7185 Agenda No. 51 


Eugene M. Uhden, Executor, etc., 
Writ of Frror to the 
Defendant in error, 
Circuit Court of Psoria County 


vs. 
Otho B. Ki Plaintiff in Error, « P ; ‘ p 

f 2361.4. 647 
Jones, J? 


The plaintiff in error was attached for contempt of court for 
failure to pay alimony awarded piaintiff in error's wife. Upon 
the hearing, the court ordered the plaintiff in error to pay $900, 
the balance due, to the Master in Chancery of the court. From that 
order, the plaintiff in error prosecuted this writ of error. 

The plaintiff in error filed suit in the circuit court of 
Peoria County against his wife, Cornelia King, for a divorce in 
1914. She was not of strong mind and a guardian ad litem was 
appointed for her. A decree of divorce was granted the complainant. 
By agreement of the parties, the decree contained a provision for 
the payment of alimony in the sum of $2000 by the complainant to 
Maude H. Uhden, mother of Cornelia King, for her support end main- 
tenance. The pyment was to be made in monthly installments of 
$30.00 each. 

After the decree was entered, Cornelia King was adjudged 
insane, by the county court of Cook County, and sent to an asylum, 
where she has since remained. Sometime after she was adjudged 
insane, conservators were appointed for her by the probate court 
of Cook County. Maude H. Uhden, the mother of Cornelia King, died 
and her executor filed this petition in the circuit court of 
Peoria county against the plaintiff in error for failure to pay 
the balance of the alimony. The plaintiff in error was arrested 
in Chicago and appeared in the circuit court of Peoria county. 

He admitted his liability, asserted his willingness to pay the 
balance duc, but defended on the ground that the alimony should 


not be paid to the executor. He also filed an answer to the pe- 


tition for attachment setting up that conservators had been 
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appointed for Cornelia King and that they were the proper persons 


to receive the payment. Upon the hearingg the court ordered the 
plaintiff in error to pay the balance to the Master in Chancery. 

Thereafter the plaintiff in error sued out this writ of 
error. He did not however, make Fugene M. Uhden executor of the 
last will of Maude H. Uhden, deceased, a party and no notice 
was served upon the executor. 

Upon the writ of error being sued out, the conservators of 
Cornelia King appeared in this court and confessed the errors 
assigned and this court thereupon reversed and remanded the cause. 
Before the adjournment of the term however, counsel representing 
the estate of Maude H. Uhden, oame into this court, called the 
attention of the court to the fact that the persons who had con® 
fessed the errors were not the real parties in interest in the 
cuit and were not the petitioners in the circuit court of Peoria 
county. For that reason we vacated the orders confessing the 
errors and the case has been taken upon hearin.g. 

The only defense made by the plaintiff in error in the trial 
court was that the court should have ordered the payment to be 
made to the conservators of Cornelia King. It is not claimed 
that the plaintiff in error is not able to pay the amount, but 
on the contrary, he expresses his willingness to make the payment 
provided it be made to the conservators. He complains that the 
trial court failed to consider his answers filed to the petition 
for attachment for contempt. There is nothing in the record to 
show that the court disregarded the answer but on the contrary the 
order especially recites that the cause came on for hearing upon 
the petition of the executor and the answer of the plaintiff in 
error. We see no merit in that contention. | 

It is also contended that Maude H. Uhden took no interest 
in the fund although it was ordered to be paid to her. hether 
the court had a right in the first instance to direct the payment 
to be made to Maude H. Uhden over the objection of the plaintiff 


in error, is immaterial because the decree for alimony was entered 
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by agreement betweem plaintiff in error and the guardian ad litem 
for Cornelia King. A decree entered by an agreement of the 
parties partakes ei only of the nature of a decree but also of 
the nature of a contract and he who consents to the entry of a 
decree under such ciroumstances cannot thereafter question it. 
(Buck v. Buck, 60 Iil. 241; Story v. Story, 125 Ill. 608; Cavenaugh 
v. Cavensugh, 106 Ill. App. 209.) But is contended that the death 
of Maude H. Uhden made inoperative that part of the decree and 
that the right to receive the payment would not descend to her 
personal representatives, It would appear that the trial court 
was doubtful on that point inasmuch as it ordered the fund to 

be paid to the Master in Chancery. But whether the contention 

of the plaintiff in error upon that point is correct need not be 
inquired into for the purpose of deciding this case. In the case 
of the People v. Lyons, 168 Ill. App. 396, the court said "The 
decree, which finds and settles the rights of the contestants is 
final and appealable but the court always retains jurisdiction 

to enter such further orders or decrees to the end thet complete 
justice may be done between all the parties, necessary to cerry 
into effect the original decree of the court. This power is 
inherent in a court of chancery and is also authorized by Par. 

42 Chap, 22 Hurd's R.S.* 

A court of chancery may also inquire whether its judgment 
has been duly and properly executed. (Pam-to Pee v. United States 
187 U.S. 371.) The court has inherent power to designate one of 
its officers to receive funds involved in any litigation. 

The power of a court over a decree for alimony is not exhausted 
by the original decree and if events occurring subsequent to the 
entry of the decree make necessary a change in its terms in order 
to carry out the full purpose of the decree, the court has the 
authority to make such changes at any subsequent term of court. 

It is immaterial that several years even have intervened. (Cole 
v. Cole, 142 Ill. 19; Barkley v. Barkley, 184 Ill. 375; Welty v. 
Welty, 195 Ill. 335.) 
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Inasmuch as the decree in this case provides thatiupon the 
payment of $900 to the Master in Chancsry the plaintiff in error 
shall be discharged, we are impressed with the fact that the plain- 
tiff in error is quibbling for delay in making the payment. This 
view is further strengthened by the fact that the original decree 
for alimony provides that if Cornelia King should die before the 
full $2000 were paid then the payments should cease. Whether her 
death before the payment would not release him in view of the 
fact that all payments are due need not be decided. 

We are convinced that no substantial right of the plaintiff 
in error has been invaded by the trial court in this case and its 
decree will therefore be affirmed. 


Decree affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
1994 the opinion of the Court was filed in the 


Glerk"s) ortice of said Court, in the words and figures 


following, to-wit: 


i) 7358 46 


gorporation, Pd 3 6 J A : C 4 ¢ 


appellent, Appeal from the County Court 










vs. of Zane County. 
| Aurora Brewing Co. & corp- 
| oration, 


appellee, 


‘gett, P. J. 

( This is a suit in assumpsit brourht in the County Court of Kane 
“County, by W. F. Childs & Co. Ltd. a corporation, appellant, against 
“Aurore Brewing Co. a corporation, appellee, to recover for a sale of 
4000 pounds of sugar on Jammary 23, 1920, at a price of $790. Appellee 
| filed a set off claiming damges on account of the sllered failvre 

of the appellant to deliver to it, according to the terms of an oral 

; contract, 150 bags of sugar previously purchased by it of appellant 


r 


j at $12.50 per hundred pounds. 





1 A trial was had by the court without ths intervention of a jury, 
Bans the court found for appellee and appellant prosecutes this eppeel. 
‘The declaration consists of the common counts with an affidavit of 
CGleim attached. 

| Appellee pleaded the general issue and a special plea setting up 
‘that appellent, before and at the time of the commencement of the suit 
was indebted to it, in the sum of $797.50 srowing out of a breach of 
contract entered into between the pa rties September 23, 1919, vy the 
terms of which contract appellant contracted tc sell and did sell to 
appellee 150 bags of sugar of 100 pounds each at the agreed price of 
$12.50 per one hundred pounds; that on the 22nd day of October, 1919, 





appellant delivered 4000 pounds, or 40 bags cf sugar to appellee; thst 
Said sugar was paid for by appellee at the sgreed price on the 31st 
day of October, 1919; that thereafter ani on the 40th day of December, 


. 
i 1919, appellant refused to deliver to appellee the remaining quantity 
‘. 
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sugar under the terms of said contract; thet the market price of 
ar on the date appellee refused to perform the contract was $19.75 
lper hundred pounds; that appeliee was compelled to and did purchase 





others in the market, sugar st the market price after the refusal 
zt appellant to deliver the sugar so contracted for; that by reason 

of the breach of contract by appellant appellee sustained dameges in 
he sum of $797,504 

To the special plea of appellee, appellant filed numerous repli- 


| y appellant, except those which presented the question of the agents 
Bithority to make the sale, set up in the special plea and the question 
lps Waiver of dameges. A trial was had with the result as aforesaid. 
‘No propositions of law were submitted. 

| Appellee offered evidence in support of its contention that in 
a month of September, 1919, it ordered from appellant, 150 bags of 
“suger of 100 pounds each at a price of $12.50 per 100 pounds; that it 
was egreed that all of the sugar was not to be delivered at once snd 

if it was made in shipments of 40 or 50 bags at a time it would be 
Batisfactory to appellee; that on the 22nd dsy of October, 1919, appel- 
lant shipped 40 bags of sugar to appellee according to the terms of 
‘the contract; that this amount of sugar was received by appellee at 

its plant in Aurora and was wid for October 31, 1919; that appellant 
refused to make any further shipment according to the terms of the 
contract. Appellant denies the making of the contract relied upon 

by appellee and insists thst by reason of a subsequent order for sugar 
Which was fully executed, it was agreed by the parties that appellee 
Should abandon its cleim under the oral contrach. 

It is first urged by appellent that appellee has failed to estab- 
lish its plea of set off by the preponderance of the testimony. 

Upon an examination of the record the evidence is found to be con- 
flicting. The findings of » triel court in a non-jury case have the 
Same weight and effect as the verdict of a jury, and a court of review 
Would not be warranted in setting aside such finding unless it is men- 
ifestly egainst the weight of the evidence. Ellsworth v. Butler, 170 
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| of the mtestimony. 


} It is insisted by the appellant that the metters and things set 


up in the ples of set off could not be proven in the case because they 


q 


were unliquidated damages arising out of a subject matter disconnected 


_e 


r 


| demurrer; and that no propositions of law were submitted. 

| In view of the state of the record it is ovr opinion the only 

| matters open for review are whether or not the court ruled correctly 
"on admission and exclusion of testimony and the sufficiency of the 
evidence to support the finding. Bione vs. Bell, 221 Ill. App. 434-436, 
and cases there cited. 

Where a trial is before the court without the intervention of a jury 


questions of law can only be reised and urged by complying with Section 





61 of the Bractice Act. Where no propositions of law or fact are held 

. by the trial court in a non-jury case the Appellate Court is not inform 
ed on what grounds the trial court based its judgment end sll rulines 

i of the court on questions of law are presumed to be correct. J.Spencer 
Turner Company vs. Schwill, 195 Ill. App. 432; Fellows vs. Johnson, 
183 Ill. App. 42; Knox Engineering Company vs. Railway Company, 181 I1l. 
App. 350. 

It is contended by appellant that since the ‘cena involved exceeds 
$500. the verbel contract relied upon by appellee contravenes the Statute 
of Frauds. The question of whether or not the Statute of Frauds applies 
to the sale in this case and whether the court correctly applied the 
law in that respect are questions of lew which sre not open for review 
in this court, no propositions of lew heving been submitted. Chambers 


vs. Allin, 167 5 i WS ApP. 396. 
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We conclude, therefore, that the judgment of the County Court 
Kene County should be affirmed, which is accordingly done. 
Judgment affirmed. 
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in the year of our Lord one thousand nine hundred and 
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BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 4 ~ 1994 ihe Opinion of the Court was filed in the 
Germk”™s office of said Court, in the words and figures 


following, to-wit: 











7364 49 


Howard White, Trustee in Bankruptcy of 


‘Glasford Banner Fermers' Elevators, a Mies Fe PAs 
: 9386 1.A. 646 


appellee, Appeal from Circuit Court 


corporation, 


vs. of Peoria County. 
furner-Hudnut Company, 
appellant, 


| Jett, P. J. This is a suit in assumpsit commenced in the Circuit Court 


of Peoria county by the Glasford Banner Fargers' Elevators, appellee, 


( 


against Turner-Hudnut Company, appellant, to recover for grain sold 
and delivered by appellee to the appellant company and for which pay- 
ment has not been made. A trial was had by the court without a jury 
and a judgment wes obtained by appellee against the appellant for the 








sum of $7450.91 and costs of suit, from which judgment appellent pro- 
| Secutes this appeal. 
The declaration consists of the common counts. The appellee was 
Tequired, on motion of appellent, before it pleaded, to file a bill 
of particulars. To the declaration appellent pleaded the general issue 
and a plea of payment. To the plea of payment appellee replied that the 
payment claimed was merely by the way of credit and void because the 
transactions for which the credit was given were gambling transactions. 
By leave of the court, appellant rejoined double to the replica- 
tion filed by appellee, by first denying the transactions for which the 
credit was given were gambling transactions and secondly by admitting 
the gambling transactions, but claiming that a recovery was barred by 
the six months statute of limitations. To the second rejoinder appellee 
demurred end the court sustained the demurrer. Appellant stood by its 
rejoinder. The @lasford Banner Farmers' Elevators went into bankruptcy 
and Howard White was appointed trustee, and he was susbstituted as 


plaintiff by the court. 
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The case was tried on the issues as above joined with the result 
s sforeseid. The evidence shows thot the Glasford Banner Fermere' 


Elevators wes a corporation. It began business July 1, 1919, with its 







msin elevator end home office at Glasford Illinois. After July 1, 1919, 
at constructed two elegators on the Illinois River. On@located at Bell 
‘Asnding, and one at Mackay Landing. ‘The Bell Landing elevator was 
after its completion used by the company all the time of the company's 
existence. The Mackay landing slewsator because of poor construction, 
ns used only a short time. The elevator at CGlasford ha& a capacity 
of 10,900 bushels and the capecity of the Bell Landing elevator was 

in the neighborhood of 19,000 to 20,000 bushels. 

| The Turner-Hudnut company is engeged in the commission grain busi- 
mess at Peoria, dealing in both cash and futures. It appears that 
“appellant hed two departments through which it handled grain. One was 
the cash grain department, and the cther the future department. ‘The 
‘grein handled through the cash grain department wes received by the 
‘gppellent end sold on commission, and accounted for by appelisnt to the 
Bhipper. In the future department deals were made by telegram to sgents 
who sapyesred to heave tought cr sold on the Chicago Eoard of Trade. Mr. 
Thomas O'Leughlin was manager of this department. Hs office was equiped 
With tickers, and blackboard cn which the market prices were entered 
every few minutes as they came in over the wire from Chicego. 

Appellee company wes engaged in buying and selling grain for actual 
delivery. It bought grain from the farmers residing in the vicinity 
where the elevators were loceted and sold and delivered it to the 
appellant and other purchasers, and the evidence shows that grain to the 
Value of $7450.91 was shipped end delivered by appellee to appellant 
Which grain appellee insists it has the right to recover for in this 
proceeding. 

It appears that the maneger of appellee either with or without 
its kmowleége and consent had various transactions on the Chicago Board 


of Trade, through the appellant and bought and sold grain on which there 
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was a loss of more than $7000. By an agreement entered into by th 


| ppellsnt end appellee the amourt of the loss on the grain purchased 
‘on the Chicego Board of Trade was set off egainst the emount of grain 
actually shipped by appellee to appellant. 

j It is the contention of appellant that the future transactions 
. were not gambling transactions and could lawfully be set off against 


7 


the amounts due for cash grain; that the court erred in excluding the 





\ 
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rules and by laws of the Board of Trade of Chicago; that the court 


erred in excluding the testimony of the witness Cornish as to the con- 
| versation had with the witness Lightbody; that the court erred in sus- 
taining appellee's demrrer to appellant's second rejoinder. 

It is insisted that the judgment is contrary to the law and the 
evidence. This contention grows out of the claim of appellant that 
this suit is en attempt to recover for losses on the Board of Trade 
_ where there wes no intention to deliver. It is contended by the appel- 
lant thet there was an intention to deliver by both parties and that 


the trades cannot be said to be gambling transactions. 


‘Sa a Pee 


We have examined the testimony minutely. The evidence among other 


—_—— ee. 


things shows that O'Laughlin who was the maneger for the future depert- 
“ment from and including October 8, 1919, to end including July 7, 1920, 
made twenty-one sales aggregating 183,000 bushels of corn and 10,000 


bushels of oats for eppellee and thirteen purchases aggregating 168,000 
} 


_ bushels of corn and 10,000 bushels of oats. None of this grain was 


a 


delivered or received by the elevators company. Covering this period 
of time from October 8, 1919, to July 7, 1920, there were sixteen dis- 
tinct settlements made between the appellee company and the appellant 
ieusany for these future deals and these settlements were all made upon 
margins with a net loss to the appellee compeny of $7450.91. 

From the facts and circumstances as disclosed in this record, the 
Tonclusion is irresistible that there wes no intention to deliver by 
hoth parties as is contended for by appellent. Omn.the contrary we ere 

Clearly of the opinion the evidence shows that these purchases and sales 


of this large amount of grain were intended to be settled on margins 


and there by under the law were gambling transactions. It will * 
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remembered however, that this is not a suit for losses occasioned in 
ambling in grain trensactions but it is a suit for the recovery of 
‘the value of grain actuslly sold and delivered by the appellee to the 
‘eppellent and not paid for. There is, as a metter of fact, no dispute 
put what grain of the valve of the amount of the judgment was sold and 
‘delivered by appellee to appellant. The determination of this question 
‘is practically conclusive of s11 of the cther questions raised upon 
this eppeal. 
The next contention is thet the court improperly excluded the 
rules of the Chicego Board of Trade. As this is not a suit for the 
recovery of losses occasioned in gambling transactions but is for 
grain actuelly sold end delivered, it is immaterial what the rules of 
the Chicego Bosra of Trede mey be. The court committed no error in 
excluding the rules. 

Compleint is slso meade by appellant of the exclusion of certain 
conversstions between the representatives of the respective parties to 
this proceedi ns, relative to the intention to deliver the grain which 
Was purchased on the Chicago Board of Trade. What is seid with refer. 
ence to the exclusion of the rules of the Chicago Board of Trade is 
6qually spplicable to this contention. The court sustained a demurrer 
to the plea of payment filed by appellant. It is urged thet the court 
erred in so doing. The ples of payment was based upon the fact that 
appellant owed appellee over #7000.00 for grain actually sold end de- 
livered, and the sssumption that appellee owed appellant about the 
Same amount by reason of the transactions on the Board of Trade. Appel- 
lant sought to set off the sum it assumed was due it by reason of 
the Board of Trade desls. This it covld not do. 

Section 131 of Chapter 38 of the Revised Statutes provides, that 
@ll promises, notes, bills, bonds, covenants, contracts,agreements, 
judgments, mortgages or other securities or conveyances made, given, 
grented, draw or entered into ********** jn settlement of sny gembling 
debt shall be null and void, therefore any settlement or attemted 
settlement or set off between the parties was void and of no effect, 


end the plea of payment as alleged was an improper plea, and the court 
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roperly sustained the demurrer thereto. 

, We heave examined 811 questions urged by eppellant, sand are of 

opinion that the trial court committed no reversible error in 

trial of this cause. 

The judgment of the circuit court of Peoria County is affirmed. 
Judement sffirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 4~ 1994 the Opinion of the Court was filed in the 
mclerk™s office of said Court, in’ the words and figures 


following, to-wit: 
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testament of Madeline 3. Muling, 


Ln ATS 
deceased, & 6 T A 8 G 4, 
' ppeeal from the Circuit Court 
appellants, 
of Kankexkee County. 
VBe 
We R Hunter, 
appellee, 


Jett, Pod. 

Madeline E. Guling, died in Kankekee County, Jume 30, 1919, leav- 
ing e will exocuted December 9, 1914, and codicil thereto dated June 
4, 1914, both of which were probated. The will am coticil were drawn 


by W. R. Hunter, appellee, who had long been the atiorney sid business 


advisor of the said Madeline E. Ruling, deceased. appellents and one 


W. I. Holcomb, since deceased, were appointed executors and trustees 


and qualified as such. Appellee was reteined as attorney for the 


estate by the executors and trustees. It appeers thet Nrs, Huling 


' 
| 


} 


‘@uring her lifetime placed s fund of $2000 in the hends ef eppelliee to 


o 


be used by him in sustaining her will if attacked. It further eppesrs 
that Mrs. Huling had executed = deed dated December $, 1908, conveying 
to appellees her homestead which was to be used for certain purposes. 


In 1920 the originel bill in this proceeding was filed in the 


Circuit Court of Kankakee County, against appellee ond others attack- 


ing the validity of the deed dated December 9, 190§, from Mrs. Huling 


to appellee Hunter of the homestead which was kept secret from appel- 


lentes until he recorded it in September 1919, and among other relief 


praying an accounting of the *2000 fund which appellee had in his hends. 


On s hearing cf the case the court decreed that seid deed was void, 


€nd the Supreme Court in Troup et el vs. Hunter et al, 500 I11. 110, 


On appeal by one of the defendants, other than Hunter, effirned the 
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| decree. The decree also required appellee to account for the said 
jum of $2000.00 which he held for the purpose of using in the event 
the will was attacked together with interest thereon; that he be given 
|eredit for the payment of $300 to a Mrs. Kerr, and that he be entitled 


to credit for the value of his legal services performed un to the time 








re 


‘such other items as may be legally established and the matter of his 


a sS 
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accounting was referred to the master in chancery to state the account. 
It appears that on the hearing before the master appellee produced 

| mo witnesses but offered in evidence extracts from the certificate of 

/ evidence taken in the original proceeding, being portions of the testi- 

| mony of certain witnesses heard by the Chencellor. The introduction 

“of these extracts was objected to on the ground that the master should 

gee end hear the witnesses themselves. The objection was overruled. 


\ The master allowed anpellee credits totalling $2160. ss acainst 





the $2000.00 trust fund but further found that by the answer of appellee 
to the bill in the originel proceeding, sppellee was precluded from 
denying he owed the executors $711.71. The mester's report, to which 
both sides filed objections was approved by the Chancellor, and appellee 
was decreed to pay appellents $711.71, from which decree appellants 
prayed and perfected this eppesl. 

Appellee insists that under the order of reference it was not 
“Recessary to produce the witnesses but that it was in compliance with 
‘the order of the court to introduce the testimony taken previously és 

found in the certificate of evidence. We are of the opinion that the 
decree was broad enough to authorize the master to take and hear testi- 
mony, to examine witnesses and to stste the sceount therefrom and that 
this was the purpose and intention of the chancellor as indiceted in 
the order of reference, We think the contention of appellants in this 
respect is correct, end it is one of the principel contentions raised 
by them in this cause. We have examined the record, however, snd are 
of the opinion eppellents are not in a position to raise that question. 
When the parts of the trenscript of the record were offered in evidence 


by appellee, counsel for appellents made proper objections before the 
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master. We fail to find where any objedtions were made to the master's 
“Feport or exceptions vefore the chencellor raising the ouestion that 
‘the mester should not have considered the evidence taken before the 
chancellor. 
When e party litigant desires to have the court revise rulings of 
the master es to the edmission or rejection of evidence he should file 
an objection to the mester's report pointing out such grounds with 
reasonable certainty. 
Northern Trust Co. v. Senford, 308 I]1. 381-388. 

A point which is not raised before the master by objection or ex- 
ception to his report is waived. Summers v. Heden, 198 Ill. App. 460. 
It is insisted that the master allowed credits claimed by appellee 
Which should uot have been ailowed. The record discloses that items 

of $2160.00 were credited against the fund of $2000.00 but the mester 
held thet as appellee had sdmitted he owed the estate $711.71, he 
should be compelled tv account for this sum. 

it is insisted that error was committed in not allowing interest 
on the fund cf $2000.00 as provided in the decree of the chancellor. 

The bill mekes no cleim for interest. After an examination of the 
record in this proceeding it appears thet substantial justice has been 
done. Regsrdless of the question of interest, in view of the fact 

thet substantisl justice has been done, we do not feel thst the equities 
of this cause call for a reversal py reason of this one item alone. 

When it appears upon an examination of the record that substantial 
justice hss been done between the parties, a judgment should not be 
disturbed upon appeal. Herdien vs. Jones, 202 Ill. App. 172; Finch 

vs. Wis. Deiry Farm, 167 Ill. App. 400; Snell vs. Deland, 32 Ill. App.68. 

We are not unumindful of the fact that it is argued that a number 
of credits were allowed by the master that should not have been allowed, 
but it would not serve any go0d purpose to consider these items in de- 
tail for we deem it sufficient to say that the master properly allowed 


credits in excess of the difference between $711.71 and the $2000.00 
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eived by the appellee and for this reason the decree of the Cir- 


it Court of Kankekee County will be effirmed. 
Affirmed. 
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SPAT H OF TLLINOIS, } .. 
SECOND DISTRICT. iia I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, yt Ottawa, this- po A aay of 
. inthe year of our Lord one thousand 
nine hundred and twenty- 
0%, 
le the Appellate Court. 
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AT A TERM OF THE APPELLATE” COURT, 
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j a 
Begun and held at Ottawa, on Tuesday, the seventh day of 


October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 
_— . ro A ~ 
State of Illinois: 9861.A. 6 A 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


BE. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 


JAN 31 'se0 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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_ John C. Betz, 

Defendant in error, Error to the Circuit Court 

4 VS. of Rock Island County. 

| Bertha K. Andrews, 2 3 G | ee 6 A’ 


Plaintiff in error, 


i Partlow, J. 

On Apa&id 19, 1920, defendant in error, John C. Betz, who was 
@ son-in-law of Frank A. Andrews, filed his bill in the circuit 
court of Rock Island county, against the widow, legatees and heirs 
at lew of Frank A. Andrews, for the foretlosure of a mortgage. 

The bill alleged the giving of the mortgage on March 15, 1917, thet 
default had been made thereunder; that after making the mortgage 
Frank A. Andrews, on September 4, 1917, was married to the plaintiff 
in error, Bertha K. Andrews; that Prank A. Andrews died on November 
19, 1919, leaving the defendants as his legatees and only heirs at 
law, and leaving to his widow her legal share in the estate; that 
the widow was in possession of the real estate covered by the mort- 
gage, claimed a homestead in part of it and dower in the remainder, 
both of which were subject to the mortgage. The preyer was for a 
foreclosure and that the mortgage be decreed to be a lien superior 
to the claim of any of the defendants. 

All of the defendants except one minor, Frank Andrews, a son, 
and Bertha K. Andrews, the widow, were defaulted. Bertha K.Andrews 
filed her answer in which she denied the allegations of the bill 
and alleged that her right of homestead and dower was superior to 
the mortgage; denied that the mortgage was executed on the day it 
bears date, but alleged that it was made subsequent to her marriage 
with Frank A. Andrews, and was antedated in order to defraud her of 
her dower and homestead; that it was filed for record subsequent to 
the death of Frank A. Andrews. 


On June 17, 1920, the case being at issue was referred to the 
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master to take evidence and report his conclusions of law and fact. 
In September, 1920, Annabel Rogers was granted leave to answer, and 
the case was again referred to the master. On June 16, 1922, the 
chancellor ordered the defendants to close their evidence within 
ten days. Bertha K. Andrews asked various extensions of time there- 
after, the time was extended on five or six occasions, and finally 
the court ordered ell defendants to close their evidence by March 
17, 1923. 

On August 9, 1922, Bertha K. Andrews filed a cross-bill in which 
she alleged that prior to, and after their merriage, Frank A. Andrews 
represented to her thet the mortgaged property wes free from incum- 
brance; that et that time he wes es widower having a number of child - 
ren; that subsequent to the marriage she expended %4500.00 in mak- 
ing improvements on the property; that she resided on a portion of 
the premises; that the mortgage was not recorded until after the 
death of her husband; that Betz had lmowledge of her intention to 
make the improvements and knew she made them, and he remained silent 
and failed to inform her of the mortgage. She prayed that a lien 
for the improvements be decreed to be prior to the mortgage. 

All of the defendants to the cross-bill were defaulted but the 
default was later set aside. ‘Some of the defendants to the cross- 
bill demurred and the demurrer was sustained. Setz Tiled an answer 
to the cross-bill. 

On Merch 17, 1925, the master made his report. ‘There had been 
very little, if any, evidence taken under the cross-bill, and sopar- 
ently very little effort had been made to take evidence. ‘he master 
found that Frank A. Andrews, during his lifetime, beceme indebted to 
Betz and executed three promissory notes, one for $5000.00 dated 
January 1, 1905, due in one year, one for }7000.00 dated January 1, 
1906, due in two years, and the third dated March 15, 1917, for 
$3000.00 due in six months, each to bear interest at 6%/ On the 
first note there was an andorsement of interest paid May 1, 1910. 


fo secure these notes, Andrews, on March 15, 1917, executed a mortgage 
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to Betz on the real estate described in the bill, consisting of two 
pieces in the City of Rock Island, one of which was the homestead 

of Andrews. The master found thet Bertha K. Andrews hed expended 
$4500.00 in repairs on the homestead property; that Betz was estopped 
to noid that his mortgage was superior to the lien for this expendi- 
ture and that his claim should be postponed to the claim of Bertha 

K. Andrews to the extent of $4500.00; that appellant's mortgage was 
superior to the homestead rights of Bertha K. Andrews. 

On April 7, 1923, Betz filed objections to the master's report 
and on the same date Bertha K. Andrews filed thirty-six objections 
thereto. No claim was made thet the cross-bill was ready for hearing, 
nor wes any objection made to the hearing on the original bill before 
the cross-bill was ready. On hearing of the objections, it was claim- 
ed by Betz that the master's finding that Bertha K. Andrews had 
expended $4500.00 in improvements was not proper under the pleadings, 
and the master sustained this objection and reformed his report go 
as to omit that finding. the master then filed a new report, to which 
Bertha K. Andrews filed exceptions, but no exception was filed to the 
failure on the part of the master to find thst she had expended money 
in improvement, nor that the master -had made his finding on the origin-~ 
81 bill and not on the cross-bill. ‘She excepted to the finding that 
Betz's mortgage was superior to her homestead and dower rights. This 
last exception was sustained by the chancellor and the final decree 
found that the mortgage was subject to her dower and homestead rights. 
The finel decree was entered at the May Term, 1923, on June 17, 1923. 

On July 16, 1923, Bertha K. Andrews filed a motion for leave to 
file an amended answer to the original bill. This amended answer, 
among other things, denied the indebtedness; denied that Andrews 
executed the three notes in question; alleged that the mortgage and 
notes were given without consideration; that Betz was advised of the 
proposed marriage and gave no information of his unrecorded mortgage; 
that the mortgage was given and accepted for the purpose of defraud- 


ing any person to whom Andrews might thereafter be married; that 
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Andrews represented to his wife prior to their marriage thet said 
property wes free from incumbrence; thet relying on said statement, 
she had improved the same, expending $4500.00; thet she was deceived 
and misled by the silence of said mortgagee; that the mortgage was 

in fraud of her dower, homestead and marital rights. The court 

denied the motion for leave to file the amended answer. ‘he decree 
found there was $24,634.52 due Betz upon his mortgege and the premises 
were ordered sold subject to the homestead end dower rights of the 
widow. 

The Master sold the premises and made his report to the next 
term of court. There was a deficiency judgment of %9547.66, which 
wes to be paid by the executor in due course of administration. 
Bertha X. Andrews filed objections to the report of sale and attempt- 
ed to get the court not to approve the sale until the final hearing 
on the cross-bill. This the court refused to do, an order was enter- 
ed approving the sale, and the cross-bill was dismissed. 

As ground for reversal, it is urged that the court was in error 
in sustaining the demurrer to the cross=bill; in refusing the motion 
of Bertha &. Andrews for leave to file an amended answer; in sustain- 
ing the master in refusing to admit proper evidence offered by the 
complainant in the cross-bill; in refusing to order Betz to produce 
papers and records of Andrews showing Betz's financial trensaction 
after the death of Andrews; thet there was a variance between the 
bill and the proof as to the time of the execution of the notes; that 
the evidence did not show there was any consideration for the notes, 
or that they were properly executed; erred in refusing to decree the 
mortgage to be subject to the widow's one-third interest in the per- 
sonal property as well as tc the dower and homestead; erred in refus- 


ing to decree a lien in favor of the widow for money advanced for 


permanent improvements. 
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On account of the views which we entertained it will not be 


necessary to consider in detail each of the errors assigned. Bertha 
K. Andrews, the widow, is the sole pleintiff in error and is the only 
one making complaint of the decree. None of the other heirs of 
Frank A. Andrews are makinig any objections. The rights of plaintiff 
in error may be disposed of under two heads -- first, whether the 
mortgage of Betz is subject to the homestead and dower of the widow, 
and second, whether the decree was in error in not giving her 4 
prior lien for $4500.00 which she claims to have expended for inm- 
provements. These are the only questions raised by her answer to 

the original bill, or by her cross-bill. Outside of the expenditure 
for improvements, the only right she had as a result of her marriage 
to Andrews was her right of homestead and dower in his estate. ‘the 
decree provides that the lien of the mortgage is subject to her dower 


end homestead rights. By this decree she obtained exactly what she 
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‘anked for in her answer to the original bill, and exactly what she 
Doula have been entitled to receive if there had been no mortgage 
ina no attempt to foreclose it. If she obtained under the decree, 
as far as her homestead and dower rights were concerned, exactly 
what she was entitled to under the lew in case no mortgege had been 


executed, then she has no right to complain of sny error which the 


chancellor may have cemmitted. Lagger vs. Mutual Union Association, 


146 Ill. 2835; Drainage District vs. Highway Commissioners, 22 [I11. 
176; Comstock vs. Redmond, 252 Ill. 522. ie hold there was no 
error in the decree, insofar as her dower and homestead rishts 
were concerned. 

The next question is whether the decree was erronsous in not 
providing for a prior lien of %4500.00 for improvements. A bill 
of foreclosure was filed April 19, 1920. On May 17, 1920, plaintiff 
in error filed her answer which denied the allegations of the bill, 
set up her homestead and dower but made no reference to the °4500.00. 
On June 17, 1920, the case was referred to the master where it was 
pending for elmost two years during which time evidence wes taken. 
It is apperent there was great delay in taking the evidence. On 
June 16, 1922, on motion of Betz} the chancellor ortcred plointiff 
in error to close her evidence before the master in ten days. The 
evidence was not closed within the time specified and the time was 
further extended five times upon request of plaintiff in error, 
last extension being September 25, 1922. Twice efter that dete plain- 
tiff in error asked for an extensioz but the motions were denied. 
Finally, om March 12, 1925, the court ordered pleintiff in error to 
close her evidence on March 17, 1925. The chancellor was very liberal 
in giving pleintiff ia srror every opvortunity to present her svidence 
and if she did not take adventege of these opportunities, she is not 
now in e position to complain. The mester made his report liarch 17, 
1923, but the final decree was not entered until June 17, 1923. On 
August 19, 1922, plaintiff in error filed her ecross-bill, two years 


and thres months after she filed her answer to the original bill sené 
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_ghe then, for the first time, alleged thet she had expended 4500.00 
for improvements. On September 18, 1922, while on the witness stand 
in behalf of Annabelle Rogers, plaintiff in error testified for the 
first time to a limited extent concerning these improvements, but 
at no cther place in the record is our attention called to any 
other testimony on that subject, although the record embraces about 
one thousand pages. On June 16, 1925, the day before the decree 
was entered, the plaintiff in error asked leave to amend her answer 
to the original bill, which motion was denied. In this smended 
answer she set up substantially the same facts with reference to 
the improvements as were alleged in her cross-bill. When the 
master's report was filed, plaintiff in error filed exceptions and 
when the master amended his report she again filed exceptions. These 
exceptions are many and lengthy but in none of them is there any 
complaint that the originel bill was heard before the cross-bill. 
The decree was rendered upon the original bill and net upon the 
cross-bill. There wes no ellegation in the original bill, or in the 
answer of the plaintiff in error thereto, which raises any question 
concerning improvements. That question was not properly before the 
court upon the original bill and enswer. The plaintiff in error 
was not diligent in getting her pleadings in shape to raise that 
question at the time the finai decree was entered, and for that 
reason the chancellor was not in errur in failing to permit her at 
that late date to amend her answer to the original bill. ‘There should 
be considerable lattitude allowed in the filing of amendments but 
thet right, however, is governed by the facts of the particuler ease 
and rests in the sound discretion of the trial court. This case 
had been pending over three years before the motion was made. Plein- 
tiff in error knew all of the time thet she claimed for improvements. 
We hold that the chancellor under the facts properly refused to per- 
mit plaintiff in error to amend her answer. 

After the sale had been made and the report thereof filed, 


plaintiff in error sought to have the approval of the sale postponed 
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tintil after the hearing on the crogs-biil which motion the chan- 
_cellor denied, and an order was entered not only approving the sale 
'but also dismissing the cross-bill, and this ruling is assigned as 
Reoeae, The cross-bill was not e part of the original proceedings 
and did not depend upon the originsl bill. By filing a cross-bill, 
a suit will not necessarily be delayed until after a cross-bill is 
at issue. The two esses may be tried together if they are at issue 
and ready to be heard. If both are not at issue and are not ready 
to be heard they mey bs tris separately. It has bom held that it 
is not error to proceed to a hearing on an original bill before a 
eross-bill is ready to be heard. This is a question which depends 
upon the facts of the particular case and is within the sound dis- 
eretion of the chancelior. Myers vs. Manny, 65 111. 211; Davis 

vs. American & Voreign Christian Union, 100 Ill. 315; Bradford vs. 
Bennett, 48 Ill.e App. 145; Dorman vs. Buckley, 119 Ill. App. 523. 

If the complainant in a eross-bill desires a stay of proceedings 

he should make application for thet purpose which, when made at the 
proper time, or when the furtheramcs of justice requires such a 
bill to be filed, will usually be granted. If the defendant desires 
to file a cross-bill, he should @o so without delay and have the 
same at issue so as to be heard with the original bill. Beauchamp 
vs. Putnam, 54 Ill. S78; Quick vs. Lemon, 105 Iil. 578; fread vs. 
Pread, 165 Tll. 228. Where a ecross-bill is filed but no effort is 
made to get it ready for hearing at the time of the hearing on the 
Original bill, and the psrties willingly go to a hearing woon the 
original bill, the cross-bill may be regarded as having been abandon-~ 
ed. Lurdy ve. Henslee, 97 Tll. 389; MeGillis vs. Hogan, 190 111.176. 
Not only must the party who desires to file a cross=-bill act @ili- 


gently but where there is Gelay in filing the cross-bill until after 
the suit is tried and no attempt is made to have it heard until after 
the master's report has been prepared ready to be submitted to the 


court, and the parties eo to a hearing on the master’s report without 
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making an application for delay xm until after the cross-bill can 
be heard, it is proper for the chancellor to proceed to the final 
hearing upon the original bill and ignore the cross-bill. Kelsly vs. 
Clausen, 257 Ill. 402. 

From an examination of all the evidence we are impressed with 
the fact that there was great delay in this case from beginning to 
end. There is very little, if any evidence under the cross-bill, 
although the record is very voluminous on almost every other feeture 
of the case. The plaintiff in error waited until efter there wes 
@ report by the master on the original bill, after voluminous ex- 
ceptions had been heard on that report, and after the chancellor 
had announced the decree, before eny steps were taken to havo a 
hearing either on the cross-bill, or under an amended answer to the 
original bill. ‘For that reason the chancellor was justified in hold- 
ing that the cross-bill had been sbandoned ané he was not in error 
in dismissing the same. 

As before stated the only evidence to which our attention has 
been called concerning the auvestion of money exvended for improvemamts 
is found in the evidence of plaintiff in error while she was on the 
witness stand in behalf of Annabelle Rogers. Plaintiff in error in- 
sists that this evidence was sufficient to justify the chancellor in 
entering a decree for $4500.00 as a lien superior to the mortgage. 
Section 2 of the statute on evidence and depositions provides that 
no party, in any civil action, shall be allowed to testify on his 
own motion when any adverse party sues or defends as executor or 


administrator, heir, legatee, or devisees, of a Gece 
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411 the parties to the suit, except Betz, were heirs, or devisees 
of Andrews. The pleintiff in error was seeking to establish ker 
claim against the estate of Andrews, and while indirectly she sought 
to have the $4500.00 declared to be a lien prior to the mortzage, 
yet in effect the heirs of Andrews were the parties who would suffer 
by reason of such a decree being ontered. Plaintiff in error was 


& witness. Insofar as her testimony affects the interests of the 
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heirs and devigees of Andrews, she was incompetent. ‘here is testi-~ 
“mony as to conversatiors which she hai with Betz which are ccmpotent, 
but when she attempted to testify to the amourt she expended for 
improvements, she was testifying ageinst the heirs of Andrews and 
“under the statute her evidenve was not competent. for that reason 
there ie no evidence es to the amount o7 improvements which she may 
have made. 

Even concede that the evidence of pisintiff in error with refer- 
ence to these improvements was competent ayainst both Betz and the 
heirs of Anédrews, we do not think the tostimony in thet respect 
goes far enouch to entitle pleintiff in error to @ decree. The sub- 
stance of her testimony is that she spent (4500.00 in improvements, 
and that Retz knew she was making improvements end was paying for theme 
This is the extent of her testimony. ‘he did aot testify she made 
them with the knowledge, consent, or at the request of her husband, or 
that he directly or by implication promised to repay her therefor, or 
that she had not been paid for all improvements which she made. ‘The 
mere fact that she expended money, cither as a volunteer, or otherwise, 
would not be sufficient, and it is indispensebie to her case, in order 
that she be entitled to a lien, thet che prove she had not been repaid 
therefor. There is no such evidence in the record. 

Under all the facts we find that the decree was correct and it 


Will be affirmed. 
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Tecrse affirmed. 
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STATE OF ILLINOIS, i ae 9A ; l 
SECOND DISTRICT. _ (re 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix fhe seal of 


said Appellate Court, gv Ottawa, this fe _day of 
iygthe year of our Lord one thousand 


nine hundred and twenty- 








4 
7 


%, 
« 
‘y 





i 


ri 
AT/A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 
é @ 


State of Illinois: " 
2G 1A 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 





Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
JAN hs the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7344 6 
The People of the State of 


Illinois, on the relation of 
Dorothy ness, > 3 6 I A ® G 4 & 
appellee, Appeal from the County Court 
VSe of Carroll county. 
Lloyd Queckboerner, 


appellant, 


Partlow, J. 

Appellant, Lloyd Queckboerner, was found guilty in the county 
court of Carroll county, of being the father of a en child born 
to the relatrix, Dorothy Kness, and from a judgment entered upon the 
verdict an appeal has been prosecuted to this court. 

It is urged that the verdict is contrary to the evidence. At 
the time of the alleged intercourse, appellant was twenty-eight years 
old and relatrix was seventeen years o1d. She testified she first 
went with appellant ebout March 12, 1922, snd about three days later, 

on or about March 14 or 15, 1922, they had intercourse at the home 
of John Doden, her brother-in-law. They later had intercourse about 
Aprii 12 at the home of Charles Miller, again about April 15, and on 
several other occasions, the times and places not being fixed. About 
April 12 o# 15, she told appellant she was pregnant. She testified 
appellant told her to see Dr. Calkins and be examined, that he 
wanted to get rid of it. She was examined by Dr. Calkins the latter 
part of July, 1922, and he told her she had been pregnant about five 
months. She testified appellant said he would marry her and suggest- 
ed that she go to Iowe and get rid of the child. She went to Iowa 
about July 20, and remeined until August 13. She next saw appellant 


about September 9. On September 10, her father learned of her con- 


-@ition and went to see appellant but did not find him. On September 


11, appellant went to Iowa where he resided until the latter part 
of January, 1925, when he was arrested. Dr. E. M*° Hartfield testi- 


fied he attended relatrix on November 50, 1922, when the child was 
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porn; that it was normal and fully developed; that the usual period 
of gestation was 280 days, »ut there might be from ten to twelve 
days difference either way; that *1t might be as long as 300 days, 
and might be as short as 259 days. Upon cross-exemination, ne testi- 
fied that not very many normal children are born within 260 days, 
that it is very rare but possible, but not probably; that he saw 
nothing about thie child thet indicated it was not carried the full 
280 deys. Mrs. Miller testified the relatrix was at her home during 
April and wes there until sometime in June, ond appellsnt called 
upon her while she was there. John Doden, the brother-in-law of 
relatrix, testified she was st his house sometime in March, 1922, 
ang appellent spent different evenings with her; that she was there 
about one week before election and one week after election. Appel- 
lant testified he first went with rel&trixz sbout tpril 5, 1922, and 
had intercourse with her on that nicht at the Doden’s home; that he 
had intercourse with her twice efter that, once st Miller's and 

once at Doden's. He ssid he went with her durincs May and June. He 
denied he had intercourse with her in Merch, 1922. He testified he 
told her he would marry her if she blamed him snd she said she could 
not blame him as there were too many Others. She ;aid she would not 


in ova. 


marry him. He was married August 21, 1922 
Manning, a sister of appellant, testified that anpnellant visited 

her in Devenport, Iowa, shout March 14, 1922; that he came on Monday 
or Tuesday of that week and remained until the next Saturday. She 


remembered this date because she had »urchased 


) 


new dining room 

set and it had been ordered on Monday or Tnesday of the week before 
appellant was to come. Appellent did not testify to any facts con-~ 
cerning his visit to Iowa as testified to by his sister. Dr. Salkins 
testitied that reletrix called at his office for examination and 

said she thought she was about a month and a half pregnant. Upon 
examination he told her she had been pregnant between forr ean? five 


months. He testified she asked him to get ria of the child and he 


refused, and gave her no medicine; that appellant nevar tslked to 
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him about getting rid of the child, but the father of the relatrix 
asked him to commit an abortion which he refused to do. Arthur 
Faucett, a farm hand employed by o brother of the appellant, testi- 
fied he had intercourse with the relatrix on April 1, 1922. He 
remembered the date because it was April Fool's day. He testified 
that the only April Fool's day he remembers was in 1922. This act 
of intercourse as testified to by Faucett was denied by the relatrix. 
The question is whether or not this evidence wes sufficient to 
sustain the verdict cf the jury. It is a general rule of law that 
the exact. day on which the child was begotten, is immaterial, and 
though the relatrix might be mistaken as to the date, yet if the 
jury believe from the evidence that the defendant was the father of 
the child, they should find him guilty, ‘as it matters not at what 
time he became so. Holcomb vs. People, 79 T11. 409; Ross vs. People, 
34 Ill. App. 21; Beé@k vs. People, 115 Ill. App. 19. A verdict in 
& bastardy proceeding will not be disturbed on account of being 
against the weight of the evidence where the evidence is conflicting 
and there are no serious errors in the rulines of the court upon 
evidence or instructions. Connelly vs. People, 81 Ill. 379; Hestmen 
vs. People, 93 Til. 112; People vs. Kirby, 199 Ill. App. 91; People 
Vse Stromberg, 202 Ill. App. 11. In People vs. Wenglarz, 201 Ill. 
App. 524, it was held thet a verdict finding that the defendant was 
the father of the child should be sustained where the defendant did 
not deny that he had intercourse with the relatrix, and where the 
evidence offered by him tending to show that other men had inter- 
course with her about the time of conception, was denied by relatrix. 
In People vs. Pike, 54 Ill. App. 112, it was held that the period 
of gestation was from 260 to 308 days and the terenee was 276 days. 
There were 260 days from March 15, the date the relatrix testi- 
fied the act of intercourse took place, to November 2, the date 
the child was born. There were 245 days from April 1, the date Faucett 
testified he had intercourse with relatrix, to November D, the date 


the child was born. There were 239 days from April 5, the date 
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that in a bastardy proceeding where the diefendant 


appellant testified he had intercourse with the reiatrix, and 
November 30, the day the child was born. Under appellant's theory, 
Faucett could not be the father of the child, and appellant, if 
he had the first intereourse on April 5, was not the father. Under 
all the facts and circumstances it was the duty of the jury to 
determines which witnosses were testifying to tho truth and to 
determine the welght to be given to the testimony of all the wit- 
messes in the case. In People vs. Stromberg, supra, it was held 


denied the pater- 


er 


nity of the child and relied on an alibi, and called pergonal 
friends and relatives to establish the alibi, a finding that he 
wes the father of the child would not be held to be manifestly 
ageinst the weight of tho evidence, for the reason that the weight 
of the evidence depended upon the superior facilities of the jury 
an d trial court for determining the credibility of the witnesses 
by seeing and hearing them, and observing their manner of testify- 
ing. If the jury believed the testimony of the relatrix and did 
nlot believe the testimony of appellent, Mrs. Manning, and FPaucett, 
they were justified in returnine a verdict sgainst aprellant. This 
eourt cannot reverse a verdict of a jury unless it is manifestly 
egainst the weight of the evidences, and we do not feel justified 
in disturbing this verdict upon the ground that it is menifestly 
ageinst the weight of the evidence 

The third instruction given on behalf of uppellice told the 
jury that the exact date of the conception need not be proved, but 
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hed within the 
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that it was sufficient if intercourse wes esi 


fue 


period cf the longest and shortest time of sestation as shown by 

the evidence. It is conceded that this instruction states a correct 
Yule of law, but it is claimed it is wot applicable to the facts 
proven; that where the sot ts complained of are few, and where an 
alibi has been shown by unimpesached witnesses, that this instruction 
is vicious and does not clearly state the sz law applicable to the 


facts; that in this case the evidence shows there was only one 


possible date of intercourse whereby the child could have been 
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conceived, and for that reason the giving of this instruction 

in effect told the jury that the date of conception nesd not be 
proved, but all that wes necessary wes to find thet he had inter- 
course with relatrix within the longest and shortest period of 
gestation as shovm by the evidence. In support of this contention, 
Matteson ve. People, 122 T1ll. App. 66, is cited. The facts in that 
case are very different from the fects in this case. In that case 
the prosecuting witness testified there was but one act of inter- 
course, so the date of such occurrence was very material, in view 
of the fact thet the child wes born August 13, and was conceived 
on February 4, or Pebruary 11. The evidence of doctors in that 
case was that a child born in so short a period of time would not 
live without artificial assistance. In this case relatrix testi- 
fied to the first act of intercourse on March 14 or 15, while the 
appellant admits the first act was on April 5. The child was born 


November 50, so that under the testimony of relatrix eight months 


' and twenty days elapsed, while under the appellant's testimony 


there were eight months lacking one day. In People vs. Hill, 152 
tli. App. 79, the defendant denied having sexual intercourse. Under 
the evidence there was but one act of intercourse. Defendant said 
the picnic when it occurred was on August 26p 1907, but relatrix 
Glsimed it took place the early part of Ausust. The child was born 
May 1, 1908, being only 247 days. The court held that it could 

not on these facts say that the verdict finding the defendant to be ' 
the father of the child was against the preponderance of the evi- 
dence, or thet it was impossible for him to be the father of a 
child born after such a period of gestation, even assuming the 
sezusl act to have occurred on Ausust 26. Even if the third 
instruction was bad, appellant has no ground for complaint for the 
reason thst the seventh instruction offered by him and refused by 
the court was substantially the same as the third given. He will 
not be heard to complain of an instruction given by the court when 


he offers one substantislly to the same effect. 
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The fourth instruction on behalf of the appellee onvmereted 
the various sloments which constitute tho preponderance of the 
evidence, end concluded as follows: "And from all the evidence, 
fects and cirevmstences determine wpon which side is the weight 
or preponéérance of the evidence,” Appellant insists that this 
iast eleuse, in effect, tells the jury that they must find upon 
Which side is the preponderance of the evidence. We have read 
this instruction carefully end when considered as 2 whole it is 
not capeblie of the interpretation placed upon it by appellant end 
was for thst reason not erroneous. Complaint is made of the re= 
fusal of the court to give the seventh instruction offered by 
appellant. This instruction was properly refused becsuse it 
singles out a particular witness and calls attention to that 
part of the evidence. This has been condemned in many cases. 

We find no reversible srror, and the judgment will be 
affirmad. 


Jaudement affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. aa I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, | hereunto set my hand and affix the seal of 
said Appellate Court, afyOttawa, this__— pad: he day of 


the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE COURT, eel 





Begun and held at Ottawa, on Tuesday, the seventh day of 


October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 


State of Illinois: T ON LAQ 
. 936 1.A. 648 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
31 1995 the opinion of the Court was filed in the 
Clerks office of said Court, in the words and figures 


following, to-wit: 
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Arthur W. Dun, 
Appellee, P) 36 iia A, C648 
VSe Appeal from the Circuit court 
Fred Sippel, doing business of Will County. 
under the name and style of 
F. Sippel Auto Company, 


Appellant, 


Partlow, Je 

Appellee, Arthur i. Dun, began suit in the circuit court of 
Will County agsinst appellant, Fred Sippel, doing business under the 
meme and style of the F. Sippel Auto Company, to recover e balance 
claimed to be due as wages under a written contract of employment. 
Upon the first trial there was a verdict for appellee, but a new 
trial was granted. The second trial resulted in a verdict in 
favor of appellee for $350.00, and this appeel followed. 

On March 22, 1921, the parties entered into a written con- 
tract by the terms of which appellant employed appellee as manager 
of appellant's garage in Joliet, Illinois. Appellant was "to have 
charge of garage, work-shop, sales, stock, etc., under instructions 
furnished him by said F. Sippel." The employment was to be for 
one year, beginning April 1, 1921, and the salary was to be $250.00 
per month, payable semi-monthly. Appellee worked from April 4, 1921, 

to October 1, 1921, and was paid in full. On the latter date 

@ controversy arose over the adjustment on a tire. As a result 
of this controversy, appellee left the employment of appellant, 
and the first question for determination is whether he was im- 
properly discharged by appellant, or whether he voluntarily quit 
the service. The evidence on behalf of appellant shows that at 
the end of the dispute over the tire adjustment, appellee became 
angry and said to appellant, "If that is the way you are going to 
carry on your business, I'm through", and appellant replied, "You 


don't have to go any further - you are through right now." Appellant 
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testified to this conversation, and he is corroborated by two 
witnesses who were in the garage at the time. The evidence on 
behalf of appellee shows that when this controversy arose appel- 
lant said to appellee,"You can take your God-damn slats and get 
out of her€" Appellee did not quit at the time of this dispute 
which occurred about nine o'clock on Saturday morning, but con- 
tinued to work during the remainder of that day. ‘The next day, 
which was Sunday, was his day off. The following Monday he re- 
formed to the garage and when appellant saw him appellee testified 
he said,"I thought you were fired. then I tell a man he is fired, 
he is fired", and appellee replied, "If that is the case I suppose 
I am through." Appellant on direct examination testified that on 
Monday morning when he saw appellee, he told him - "that once he 
quit with me he didn't have to start again." On cross-examination 
when he was confronted with the cennevint of the evidence of the 
prior trial, he admitted that he said, "Don't you consider your- 
self fired", and appellee said, "I didn’t think you meant it 

that way." Appellant admitted that this testimony, given at the 
first trial, was correct, and thet the testimony given at the 
second trial from which this appeal was prosecuted, was not correct. 
Appellant further admitted that on that Monday he said to appellee, 
"When I fire a man I figure he is fired." There is evidence of 
some prior trouble as to the manner in which appellee handled 


customers and employees of the garage. This is the principal 


evidence on which this verdict is based. We are asked to reverse 
this judgment on the ground thet the finding of the jury that 
appellee was improperly discharged is contrary to the weight of 
the evidence. The question as to just what took place at the 
time of this controversy was a question of faut for the jury, 
and after reading the evidence we do not feel justified in saying 
that the verdict is contrary to the weight of the evidence. 

It is next insisted that the verdict is excessive. Appellant 


contends that appellee, after ceasing to work for him, did not 


try to obtain employment in the same general line of work and at 
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the same salary. The evidence shows appellee went to work a 

day or two after leaving the employment of appellant for the 
McClaren Tire and Rubber Company. He had been in the employ of 
the Racine Tire & Rubber Company before entering the employ of 
appellant, and two of the former employees of that company had 
formed the McClaren Tire & Rubber Company. Appellee testified 
that on the Sunday efter this controversy with appellent, the 

two men who formed the McClaren Company were at his house and 

he told them what had taken place on the day prior, and they told 
him thet if he got out of a job they would give him employment, 
and a day or two after leaving the employment of appellant, he 
entered their employ at a salary of $250.00 per month and contin- 
ued during October, November and December. During January and 
February business was slack and he only received 4200.00 per month. 
He left their employment the latter part of February and entered 
the employment of the Wayne Tank & Pump Company. According to 
the rules of this company he was required to take two weeks of 
instruction for which he did not receive my pay. The last two 
weeks Of March he did not receive any salary from that company 
becsuse he did not make any sales. Under this evidence he lost 
$50.00 per month for January and February, and was out of employ? 
ment during the entire month of March, which made a total of 
$350.00, the exact amount of the verdict. Under the evidence 

we think it clearly appears that appellee was diligent in seeking 
other employment and was successful in getting almost the exact 
salary he was to receive under his contract with sppellant. ie 
see no reason for disturbing the judgement on the ground that it 
is excessive. 

The court refused to permit appellant to prove what was the 
usual and customary method of making adjustment on tires and this 
ruling is urged as error. There is no question but what there 
was a dispute between appellant and appellee over a tire adjust- 


ment but that if not the question for determination in this case. 
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The question at issue here is whether appellee voluntarily quit 
his employment, or whether he was improperly discharged in viola- 
tion of his contract. What the quarrel was over and how it 
shovld have sien settled, throws no light upon the question as 
to whether it did or did not result in the improper discharge 
of appellee. The court properly refused to admit the evidence 
as to the usual and customary method of making adjustments. 
Appellant complains of the fourth and fifth instructions 
given on behalf of appellee, the modification of the sixth in- 
struction offered by appellant, and the refusal of the court 
to give the fifteenth, sixteenth, seventeenth, eighteenth, nine- 
teenth and twentieth instructions offered by appellant. ile do 
not think it is necessary to pass specifically upon each of these 
instructions and to consider each error assigned. we have read 
all of the instructions and are of the opinion that the jury was 
fully instructed as to the law applicable to the fects in this 
case, and that there was no reversible error in any instruction 
given, refusec or modified. . 
We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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SPATE OF ILLINOIS, }.. 
SECOND DISTRICT. y°S -T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, gt Ottawa, this Aid aK day of 


ip the year of our Lord one thousand 
nine hundred and twenty- ene 


De Lae ee 


hk of the Appellate Court. 
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Begun and held’ at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 


State of Illinois: — 
| ih 4) c 
Bresent--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Ee J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
: the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 


7599 27 
The People of the State 


of Illinois, 2 36 ee 648 


Defendant in error, 
Eeror to the County Court of 
VSe 
Kankakee County. 
Carl Ault, 


Plaintiff in error, 


Partlow, J. 

Plaintif? in error, Carl Ault, was found guilty in the county 
court of Kankakee county, upon an information charging him with 
impersonating an officer and a writ of error has been prosecuted 
from this court to review the judgment. 

The first error urged is that the information and each count 
thereof is not sufficient upon which to base the judgment. The 
information does not appear in the abstract, briefs or arguments, 
and for that reason, under the rules of this court, the question 
of the sufficiency of the information is not properly before us 
for consideration. 

The only remaining question is whether the judgment is 
supported by the law and the evidence. The evidence shows that 
on April 23, 1924, about eleven o'clock P.M., George Yard, Hilton 
Ward, Ray Mark, and three ladies were riding east on Court street, 
in the City of Kankakee. Near the east city limits their automo- 
bile passed another automobile going west containing the plain- 
tiff in error, Dallas Elliott, and a man by the name of McCarthy. 
The parties in the Ward car testified they were driving between 
thirty and thirty-five miles per hour. The parties in the car of 
Ppleintiff in error testified the Ward car was going between fifty- 
five and sixty miles per hour. After the cars passed each other 
Plaintiff in error turned his car around and started in pursuit 
of the Ward car. The evidence shows that he overtook the ard 
car about two and one-half miles east of the city limits. The 


evidence on behalf of the defendant in error is that plaintiff 
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in error got out on tthé running board of his car, had e gun 
in his hand, displayed a star, and commanded the occupants of 
the Ward car to stop. The Ward car went into the ditch and the 
car of plaintiff in error passed it. Both cars turned around 
and started back toward the city. There is evidence that shots 
were fired by both plaintiff in error and Elliott and- one of 
which struck a tire on the Ward car. Both cars drove back to 
the city and the Ward car stopped at the curb. Plaintiff in 
error got out of his car, went over to the Ward car and asked 
the occupants why they did not stop; said they should have known 
he was en officer, and informed them they would have to go to 
the police station on a charge of speeding. The parties in the 
Ward car said they were going to the police station, and plaintiff 
‘in error got on the running board of their car and rode with them 
to the police station. The contention of the occupants of the 
Ward car is that they supposed the men in the Ault car were hold- 
up men, and they tried to escape from them, that they at no time 
violated the law. Upon the charge of speeding they were found 
not guilty. 

There is no doubt but what plaintiff in error attempted to 
arrest the occupants of the Ward car on a charge of speeding, 
and he represented himself to be an officer. He denies he claimed 
to be an officer. His contention is that he was an inspector of 
the department of constabulary, was in charge of eight counties, 
that Elliott was a sergeant under him, and both of them had the 
right to carry guns. Their stars as members of the department of 
constabulary were offered in evidence, and they testified that 
one of them was an inspector and the other was a sergeant. The 
question is whether this was a defense to the charge of imperson- 
ating an officer. Section 489, chapter 32, Cahill's Statutes of 
1925, page 972, provides for the organization of companies for 
the detection and apprehension of rel thieves and other felons. 


The statute provides the method in which these companies may be 
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organized; that the articles of incorporation shall be filed with 


the county recorder of deeds; that when so organized they shall 


be a body corporate with power to sue and be sued, and to adopt 

a constitution and b¢y-laws. Section 5 provides they may select 
certain members who are to be recommended for appointments as 
deputy sheriffs, and makes provision for the filling of vacancies, 
There is nothing in the wheat which authorizes all the members 
of such an organization to be officers or which gives them the 
right to make arrests, The mere statement of plaintiff in error 
that he was an inspector of the department of constabulary does 
not justify his actions under the evidence in this case. If he 
was appointed a deputy sheriff, as provided in the statute, then 
his commission as such deputy sheriff would have been a defense 
in this case. The only thing he had was a star, without any 
commission, and for that reason he was not an officer. Wot being 
an officer he was suilty of impersonating an officer. 

-It is sought in a measure to justify the action of plaintiff 
in error upon the ground that he was a citizen and the law was 
violated in his presence and he had a right to arrest the parties 
in the Ward car. _The only trouble with this contention is that 
it is not sustained by the evidence. Plaintiff in error did not 
attempt to arrest the occupants of the ‘ard car on the theory that 
he was a citizen snd had a right to arrest people who violated 
the law in his presence, but he attempted to arrest them as an 
officer of the law. He had a star and a gun and his authority is 
sought to be justified on the ground that he was an officer. 

We think the evidence was sufficient to sustain the judgment 
and it will be affirmed. 
Judgement affirmed. 
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do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause. of record in my office. 


In Testimony Whiereof, I hereunto set my hand and affix the seal of 


said Appellate Court, ay Ottawa, this_ fl AAS iss ot 
inghe, year of our Lord one thousand 


‘ nine hundred and_tyenty- 






‘k of the Appellate Court. 
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Begun and held at Ottawaf¥ on Miesday, the seventh day of 


October, in the year of our Lord one thousand nine hundred 








and twenty-four, within and for the Second District of the 


Siete of LiTinois: 4 36 T.A . eA Q 
Present--The Hon. THOMAS M. JETT, Presiding Justice. . 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


he J. WELTER, Sherifyr. 


BE IT REMEMBERED, that afterwards, to-wit: On 
WAR sonore the opinion of the Court was filed in the 


Slerk*s office of said Court, in the words and figures 


following, to-wit: 
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7402. 50. 
Chicago, llilweukee & Gary Railway 


nf Appellee. 
Appeal from the 
vs Circuit Court of 
Winnebago County. 





Rockford City Traction Company, 
Appellant. 


Partlow, J. 


Appellee, the Chicago, Milwaukee & Gary Railway Company, begen 
an action of assumpsit in the cireuit court of Winnebago county sgeinst 
| appellant, Rockford City Traction Company, to recover certain sums 
of money alleged to have been paid by appellee as damages resulting 
from a collision between a street car of appellant and a freight train 
of appellee, which damaren appellee claims appellant was liable to pay. 
There was 8 trial by jury, a verdict in favor of appellee for $3225.03, 
and this appeal was prosecuted. 

On August 27, 1907, the Illinois, Iowa & Minnesota Railway Company, 
designated herein as the railway company, being the predecessor of 
appellee, the Chicago, Milwaukee & Gary Railway Company, and the Rockford 
and Interurban Railway Company, designated herein as the electric 
company, being the predecessor of appellant, Rockford City Traction 
Company, entered into a written contract substantially as follows: 

The Electric Company has the right to construct, maintain and 
operate at its own expense, a single track railway across the track 
of the Railway Company at the intersection of the tracks of the two 
corporations on the east side of Eleventh street in the Township of 
Rockford, County of Winnebago and State of Illinois; 


The grant is expressly conditioned upon the performance by the 
Electric Company of all the covenants, as follows: 


1. The Electric Company agrees that the Railway Company shall, 
heave the right to retain and operate as heretofore the track now 
Owned and operated by it at said crossing, and shall also have the 
Tight, at all times, to lay, maintain and operate over the track of 
the Electric Company, such additional tracks as the Railway Company 
may, from time to time, deem necessary, and the Electric Company will 
never in any manner impeir the usefulness of any of the tracks of the 
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ailway. Company. 


: The Electric Company covenants that it will at its own expense 
provide all material for 4nd coustruct the crossing in such manner as 
shall be satisfactory to tho Railway Company. 


F 3. The Electric Company covenants thet it will st its own expense 
forever maintain, repair and renew all of its cyossings with the exist- 
ing track of the Railway Company and in such manner as shall be satis- 
factory to the Railway Company. 


4 The Railway Company shall have the right at oa11 times to 
change the grade of its road bed and tracks os it may deem proper, and 
‘the Electric Company at its own expense, upon reasonable notice, shall 
make such changes in the grade of its railroad and track as may "be 
mecessary to conform to the change in the grade of the road bed and 
tracks of the Railway Company, 


5. The Electric Company covenants that it will at its own expense 
furnish and put in place and forever repaif® such a system of crossing 
Signals, gates, targets, or mwkiexe other appliances for protecting 
said crossing as shall from time to time be mutually satisfactory. 

All expense of operating and attending such signals shall 
be paid by said Electric Company, and all catemen[or flagmen shell, 
to any question of responspibility for his acts or omis sions, be deemed 
to be the exclusive employe of said Electric Company - provided, 211 
expense of installing, maintaining and operating gates, flagmen’ and 
Signals required by the public authorities for the prupose of pro- 
tecting the public highway crossing against the Illinois Company, 
shall be borne by said company. 


66 In the operation of its railroad each party hereto except 
as hereinafter provided, assumes all risk of damage to its ovm trains, 
locomotives and cars and other property, and all liability for all 
deaths, personal injuries and damages to property, =m rkinbitity 
forxxkt occurring on its trains, locomotives and cars (incites deaths, 
and personal injuries to employes, as well as others) arising out of 
'the negligence, wrongful acts or omissions of any of its own officers, 
agents, servants or employes, 






, 7 The Electric Company shell construct and maintain its wires 
beneath the wires of the Railway Company, so as to clear the lowest 
wire of the Railway Company by at least five feet; and the wires of 
the Electric Company shall be placed twenty-two feet abuve the top 

of the rail of the tracks of the Railway Gompany. 

The Electric Company shall at its won expense construct 
guard wires in such a manner as shall be approved by the Railway Com- 
Speny, in order to protect the wires of the Railway Company from all 
Spossible danger of contact with the wires of the Railway Company; and 
the Electric Company will at all tines reimburse the Railway Comp ay 
for all loss or damage which it may sustain, and will save harmles 
the Railway Company from 211 claims of every kind, which may be nade 
against said Railway Company on account of the construction, mainte- 
mance or use of said wires. 


8. The Electric Company agrees thet it will at all times stop 
its cars before crossing the tracks of the Railway Company, and will 
'require the conductor of each of said cars, before attempting to : 
cross the tracks of the Railway Company, to ascertain positively that 
Said tracks can be safely crossed; it being expressly understood that 
neither the Electric Company nor itsemployes shall, in Operating cars 
Or trains of cars over said crossing, have the right to take, accept 
Or rely upon signals of any employe of the Railway Company. 

It is agreed that the failure to stop cars of the Electric 
‘Company, or the failure of conductors of said Klectric Company to as- 
@eertain positively that said Crossing can be safely passed over by said 
ears of the Electric Company, shall, as between the perties, be deemed 
to conclusively establish. negligence on the part of the Electric Com- 
pany; but the operation of its engines or trains by the Railway Com- 
pany at a higher rate of speed than ig allowed by any municipal ordi- 
Mances, or statutes shell not be deemed to be negligance on its part, 
should any of the cars of the Electric Company be struck by the en- 
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nes or trains of the Railway Company. 

The Electric Company agrees to reimburse the Reilway Company 
‘or all lows or damage which they may sustain; and will protect, 
indemnify and save harmless the Railway Company from eny and all 
leaims of every kind, nature and description which mey be made sgeinst 
id Railwey Company’ on account of or growing out of any such collision, 
resulting from fsilure of the Electric Company to comply with any re- 
quirements of this contract. 


: 9. The engines, cars and trains of the Railway Company shell 
always have precedence at said crossing over the cars of the Electric 
Company. 

The crossing was built as provided in the contract, and was in 
Operation to the date of the accident out of which this suit srose. 
About 7:45 on the night of September 27, 1915, a freight train, con- 
Bisting of an engine, twenty-nine cars and caboose was headed west 


an the yards of appellee, west of Eleventh street, in the city of 






Roekford. ‘The caboose wes from eight to nine cars west of the cross+ 
ing. On the rear end of the caboose were the ordinary lights. The 
train wes to back east over Eleventh street to get water from e water 
spout which was about a rod from the east sidewalk of Hleventh street. 
Just before they started to back there was a signal to beck from the 
top of the caboose. The head brakeman was on the car next to the en- 
gine, and the engineer got the signel from him. The head brakeman 
was supposed to get his signal from the rear brakemen. The engineer 
answered the signal by two blasts o f the whistle and then started 

to back up. He testified that he whistled for the cryssing, two long 
and two short blasts, and just after he sot started and before he reached 
the crossing, he whistled the second time, two long snd two short. 
fhe bell was being automatically rung by air. The headlight wes lit 
but was facing west. After the engine started to back the engineer 
received a signal to stop from both the rear and head brakeman$. The 
‘train was soing four or five miles an hour and had gons six or seven 
“ear lengths. A street czar belonging to appellant was going north on 
Eleventh street end stopped just south of the sourt track of appéllee 
end the conductor ran forward to the crossing and signalled the car 
to <o ahead. The freight train struck the street car as it was on 
the crossing. The engineer sew the caboose hit the street mm car 


‘and saw the lights go out on the street car which was psrtly over 





the main track.. The rear brakeman testified he made a signel with 
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“his lantern and he whistled, and just as the impact came he shouted. 
| The caboose and the next car to it hed passed to the east of the street 
| car track, knocking the rear end of the street car to the east and 
| off the tracke Edwin Johnson, a passenger on the street car, was 
killed, and several persons were injured, including Csrl lkeberg. 
| The conductor of the street car testified he did not know the train 
Was there; that he heard no noise and saw nothing in motion until 

he saw the rear end of the c@boose close to the street car. He 
| signaled the motorman to go ahead as fast as possible but the reer 
end of the street car did not clear the railrosd tracks. 

Two suits were begun against appellant and appellee... One on 

behalf of Ekeberg, and the other by the estate of Johnson. Before the 
trial, on December 7, 1916, © stipulation was entered into which pro- 
vided } 


mia That a judgment be entered against both defendants in favor 
| of the estate of Edwin Johnson for $5,500 and costs. 


| Re That for the purpose of settling the judgment, each of the 
defendants advance one-half of the judgment. 


' 


Ss That in so doing, neither of the defendants edmit liability 
as between themselves but that liability shell be determined upon the 
evidence end the said crossing agreement hereinafter referred to. 
















4, That between the defendants, the liability shell be determin- 
ea by arbitration if the parties so agree or by suit in the Circuit 
Court of Winnebago County, either party having the right to sue the 
Other in assumpsit, all technical objections to the nature of the 
suit being waived. 


h 5. Upon it being determined which of the defendants as between 
themselves, is liable for the said death, "the defendant not liable 
shall be reimbugsed the amount advanced aforessid by the defendant 
found liable, ‘which agreement wos made on the 7th day of December, 
1916, ond signed by the parties by their attorneys respectively; thet 
ursuant to the said agreement, judgment was entered in the sum of 
5,500 and costs and that thereafter on the 4th day of Jmuary, 1917, 
the plaintiff paid the sum of $2, 772.08 in satisfaction of one-half 
of said judgment; that the liability between the parties hereto has 
not been determined by sfbitration or agreement or by Suit in the 
Circuit Court of Winnebago County; that by reason of the facts afore- 
aid, a cause of action has accrued to plaintiff in the sum of 

2. 772.08 and interest at 5% per annum from date of payment." 


Appellant paid to Ekeberg a certain sum of money because of 

said injury, end received from him a covenant not to sue, and there- 
after the suit which had been brought by Ekeberg against both defendants 
roceeded to trial asainst the appellee as the sole defendant. The 


jury returned e verdict against appellee for °400.00, «nd on July 18, 
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1917, appellee paid $452.95. 

Appellee made a demand upon appellent for the emount paid to the 
Johnson estate, and the amount paid to Ekeberg. Appellant refused tb 
pay and appellee began this suit claiming that appellant under the @mn- 
tract of August 21, 1907, was liable for both of thése amounts, and 

8 judgment was rendered azainst appellant as above stated for the full 
amount of both claims paid by appellee. 

Appellant contends as ground for reversal, that the contract of 
August 21, 1907, is void because there is no consideration sufficient 
to support it, and that it is also void because it is contrary to 
“public policy. 

| As we understand the contention of appellant it is not claimed 
that the contract is without consideration but that the consideratin 
is not sufficient to support the contract. In support of this contm- 
tion appellsnt claims appellee had but an casement in the crossing in 
question which it claims was within the city of Rockford, end appellee's 
ght was subject to the right of the public to use the street; that 
the crossing of the tracks of the railway company geve no right to 
compengation, it being merely. an increased inconvenience to which 
appellee sith submit; that the only right of appellant under the 
pontract was to lay its tracks across the tracks of the reilroad, arn 
An consideration thereof, appellant agreed to do many things which 
neither company had the right to control for the reason that these 
latters were entirely within.the control of the Illinois Railroad & 
Warehouse Company; that appellee, in constructing its track across 
the highway, acquired merely the privilege of crossing subject to all 
Proper uses to which the highway might be devoted under the laws that 
Q@ppellee was bound to know that a street car track might thereafter 

be lawfully located upon such highway and across the track at that 
point, end the Reilroad & Warehouse Commission, in whom the authority 


as vested, had the right to determine as to the location end constructiam 


‘of the crossing; thet when sppellee built its railroad it did so with 


the knowledge and upon the condition that it must submit to such 
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growing inconvenience as might result from the de¥elopment of the 
country or the city including the demand of the public for better 
focilities for traveling; that under these cireumstances there was 
no encroachment upon the legal rights of the Railroad Company, and 
none of its property was taken or damaged in contemplation of law, 
and that it was not entitled to recover compensation for the cross- 
' ing of its tracks by appellant; thet if the crossing was within 
the city limits of the city of Rockford, then appellee would have 
nothing to sell or give away. The city streets were wwned by the 
city, end under such circumstances there was no taking of property 
by eppellee by reason of the hindrance and burden imposed by the 
erossing of its tracks, and for thet reason there was not suffi cient 
consideration to sustain this contract. 

Our Pr estiun is not called to any place in the record where 
at appears thet this crossing is within the corporate limits of the 
eity of Rockford. The contract states that it is in the township 
of Rockford, Winnebago county, Illinois. If the crossing was not 
Within the corporate limits of the city et the time the contract was 
‘entered into then the city at that time had nothing to do with it. 
It the corporate limits were changed after the contract was executed 
and the crossing was ineluded within the corporate limits that fact 
Would not invalidate the contract. If the crossing was not within 
the corporate limits at the time the contract was executed, then the 
Railroad & Warehouse Commission under the statute had jurisdiction 
lover the crossing. But that fact did not preclude the predecessors 
of appellant and appellee from entering into es contract with reference 
to the construction and maintenance of the crossing and the righte 
nd obligations of the parties thereto, provided the contract was not 
in contravention of law. 
It is not essential thet the consideration should import a 
srtain gain or loss to either party. It is sufficient if the party 
in whose favor the contract is made foregoes some advantage or benefit, 


parts with a right which it might otherwise exert. 6 R-C.L. 658. 
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In Ruling Case Law, 678, it is stated; "That the adequacy of the 
consideration is immaterial, has been undoubted law ever since the no- 
tion of dace iia began to be developed. ‘the reason is that the 
parties are deemed to be the best judges of the bargsins entered into." 
The contract was under seal, therefore a considersetion is implied. 
iven if it was not under seal there would be a sufficient consideration 
if the party in whose favor the contract was made foregoes some ad- 
vantage or benefit, or parts with a right which it might otherwise 
exert, It is a well known fact that crossing cases sometimes involve 
Many difficulties, delays, and much expense, even where the law entitles 
the parties to make the crossing. By this contract all of thes e 
difficulties, delays end expenses were avoided. It wes agreed that no 
resistence should be made and that the ovossing should be put in. 

This was an advantage and benefit to ere The predecessor of 
‘appellee estopped itself from offering physical, legal or technical 
Objections to the establishment of the crossing and it thus parted 
with a right which it might otherwise have exercised. In return for 
this concession appellant made certsin agreements with reference to 
putting in the crossing at its own expense. It agreed to maintain 

the same and to establish signals or wetchmenf, end to do various other 
things as recited in the contract. There was a consideration for the 
eontract and that consideration was sufficient to meke the contract 
legal and binding. 

In support of the contention that the contract is void because 

at is in contravention of public policy, appellant calls attention 

Zo the tighth paragraph of the contract which requires the cars of 
ppellant to stop upon reaching the crossing, and reqnires the con- 
fuctor to go forward to the crossing and see that no trains of 
appellee are approaching. Attention is especially called to thet 

art of the paragraph which provides that neither the Electric Company 
or its employes, shall in operating cars or trains of cars over said 
Tossing have the right to teke, accept, or rely wpon signals of any 
employe of the Railroad Company. Also that part which provides that 


failure to stop said cars, or the failure of the conductor to 


~on eds sonie teve wal betdsohas need asd isitetanmi at prince 
eit isdf ai seasot sit «be ogoloves od od KaRed fo Ldateb iano io ‘noid. 


‘,o¢nlt feretne eastesiad sdt te agiuh veed odd od oF bemeed sts asides | 
mo itereAtecos tnetoitttya s ed bimow aredd ‘Esea - c@brris cou esw ‘tt =A 
esiwredio <a ti doidw ‘tight 8 dé tw atiagy ro .titenod ZO canbe 


eviovanl semitenoa eseso eauiazaoro tadt tost owonst ELew 8 eat a1 Riders | 


asititnxa weal edt erer 


6 godt tte Ife 


“5G ‘teogeesoberg of? .taallecqe et titensd brs onsinevbs £18 aew ate 


betta aunt ot 
wot mrufet ais 


atatniem o¢ Boorse t1 .caneqxe avo att ts gnkseore odd at gabttes 


“sito asortsy ob oe 


eid rot neitistehiteros Ss aaw 


yosspebe ont dedi"  :betsde ei Ti ,8Ye weil seed gutted mI 


Efaut 2f soltarehiawos etotersid se  tebnu asw tostinon 


ley 


toaténos eid Ya -gateeoto edt evism oF aokézeg out 
di .Bebiove orew eearegxe bas aveles eo be Leo Eb 


get Issteyde¢ gutretto moxt tLloatl bosuotas once 


4 LPS Re Yok =k rarve 
seartncs see exer 


seusoat Bbiov ai 
o ae 

eoLfvieadda eebL 
. 

To aneo ocd 8 


Cte 
¢ 
D 
aa 
= 
} 


yus to ekensia neqy 


gadis webivoyrqg ds 


ot rotombuoo edt te exuLtet oft to .atso Skee qote of hese. 4 odd | 


tigpox dofdw tostteqs edt .te dqgetgeteq atdig ht outs off 


eo viletoeqes 2f notinettaA .anidesotags sis eoffequa | 


(of 


baaginondotew te alsngia fatidetae ot Bus omes edt | 


toaxnteco edt tedd solttnetnco eft to srogama. ol 


insifegas weileq-otidug To xo Lineverineo ak - 




























Ae | 


RS era 


Bese | 


coe Se 


re 


= aie 


neve ,saneqee doum bas ,ayeledb .20.kt Lao 2EES van 


i 
, are vy 


atneseotas atedieo efsm tnalfoqgs no LeBaoKoo » ange 


; wees rae | 
stostiacs ond ok bed toex as fit 

Ccsz nae 3 
ot tns@ottice erw ao Fisxed Lanes test bas soatine 


oe hats 


uehbnad. bus eget) 


@ 
He 
ei] 
ey 
Kg 


t ay a ee 


bre .2ieHotTs sdé sitdeser mogr gota og inaltoage | 
4 Ts Ca | 


Jedd? son boe gakagoto edd of brawret 8 of node | 


isdttten tedt gebivetq doldw. dgsrgetsq eds To rei | 
‘fects £0 atso guivetege mi flee aoyetgue ett ros | 
‘fer to ,tgeoos ,eiet oF tdgit edd: evedt gniesoxs 


duey tedt oe fa ho heotiian oid To: soyoLyme | 


VA 








ascertain positively that the crossing can be safely ede, shall, 

as between the parties, be deem@d to conclusively establish negligence 
on the part of the Electric Company, but the operation of its engines, 

| or trains by the reilway company at a hightr rate of speed than is 
allowed by any municipal ordinance or statute, shall not be deemed or 
held to be negligence on its part should any of the cars of the Electric 
Company be struck by the engines or trains of the Railway Compm y. 

It is insisted that appellee cannot limit its liability as provided 

in the contract; that these provisions ere contrary to public policy, 
and for that reason the contract is void. 


Appellant is not in a very good position to raise this question. 


| 

| 

| 

| After the accident there was a conference between appellant end 

| appellee. Both parties knew the provisions of the contract. With fill 

TD icnowicage of ali the facts, the stipulation of December 7, 1916, was 

| entered into, Under this stipulation appellee paid $2772.08 on the 

| Johnson judgment, and $452.95 on the Ekeberg judgment. To now 

permit appellant to say that the contract was void on the ground that 

it was contrary to public policy would be to permit appellant to 

take advantage of its own wrong. If appellant considered the contract 

vyoid, it should not have entered into the stipulation of December 7, 

“1916, and thereby permitted appellee to pay out its money. 

But aside from this view of the case, we do not think ti con- 

tract is contrary to public policy. The only part of the eighth 

| paragraph to which there would be any objection is that part which 
‘provides that the operation of the trains or engines of mpellee at 
a higher speed than allowed by lew shall not be deemed to be negligence 
on the part of appellee should any of the property of appellant be 
injured. There is no attempt in any part of this contract to bind the 
public in my way, or to bind anybody except the parties to the contract 
and their successors and assigns. Section six among other things, 


provides that in the operation of its railroad, each party, except as 







Ptherwise provided in the contract, assumes all the risk of damage tb 
its trains and other property, and all liability for 911 personal 
injury, death and damage to property occurring on its trains, including 
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deaths and p rsonal injuries to employes es well as others, arising 

out of the negligence, wrongful act, or omission of any of its ow 
officers, agents, servants, or employes. The rights of the perties 

are only changed in so far as other provisions of the contract limit 

the liability of the respective parties. Every day, policies of 
insurance are entered into in which insurance companies insure 
property owers against loss by fire caused by the owner's own 
negligence, and no question is raised that these contracts are contrary 
to public policy. In Illinois Central Railroad Company vs. Read, 

37 Ill., 485, it was held that railroad companies have a right to 
restrict their liability as common carriers by such contracts as may 

be agreed upon specially, the companies still remaining liable for gross 
negligence or willful misfeasance against which good morals and 

public policy forbid they should be permitted to stipulate. In 

Toledo, Wabash & Western Railroad Co. vs. Beggs, 85 Ill., 80 it was 
held that if a passenger on a railwsy train while riding under a 

free ticket containing the usual restrictions, is injured by an 
accident, he cannot hold .the company liable except for gross neg- 
ligence, or a degree of negligence having the cheracter of recklessness. 
In Chicago & Northwestern Railway Company vs. Chapmen, 1535 Ill., 96, 

it was held that gwailroad companies have the right to restrict their 
liability as common carriers by such contrects as may be agreed upon 
Specially, provided they still remain liable for gross negligence or 
wilful misfeasance against which good morals snd public policy forbid 
they should be permitted to stipulate. In Blank vs. Illinois Central 
Railroad Company, 182 Ill., 332, there was a contract between a 
‘Tailroad company and an express company which provided that the former 
should not be liable for negligence respecting injury to express company 
employe as a condition to granting the right to carry express on its 
trains. Employes of the express company brought suit against the 
railway company for injuries sustained, the latter offered in evidence 
the contract, which was admitted, and it was contended that the contract 
was void as against public policy, but the court held otherwise. In 


Griffiths & Son Co. vs. Fire Proofing Co. 310 I1l., 551, there was. a 
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contract which limited the liability of the q@mer of the building 

, other parties. There was e suit for damages and in determinahg 
the validity of this contrect the court said; "The velidity of a 
contract of indemnity cannot be questioned and is not affected by the 
fact tat the indemnitor is the contractor or sub-contractor rather 
then an insurance company. (Herman Construction C. vs. City of Sst. 
Touis, 256 Mo., 332). The question of the extent to which public 
policy would restrict the right of en insurance company to issue a 
policy insuring against liability by saliva of the operation of an 
eutomobile was considered in the case of Messersmith vs. American 
Fidelity Company, 232 MN. Y., 161, in vhich it was said thet the 
legislature had authorized insurance companies to indemnify against 
liability for loss and demage throughtthe use and maintenance of 
automobiles. The court ssid "to restrict insurance to cases where — 
liability is incurred without fault of the insured would reduce 
niemi ty to a shadow.” And the court held that there seemed to be 
mo basis for holding that if was contrary to public policy for con- 
‘tractors to indemnify owners of buildings and subeontrectors against 
loss occasgoned by the actual negligence of the indemnitor even 
though such owners or originel contractors were guilty of positive 
Or constructive negligence. Other cases might be cited from other 
Jurisdictions in which a similar rule has been announced. ‘The terms 
bof this contract do not excuse either of the jumbias from gross or 
Wilful nersligence. The provisions relate only to the parfies and 
ao not attempt to limit the liability of either to the general public. 
Prom a considerstion of all the terms of this contract we are of the 
Opinion that it was not void on sccount of being in coutravention of 
public policy. 

For the reasons indicated the judgment will be affirmed. 


Judgment affirmed. 
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Begun and held at Ottawa, on Tuesday, the seventh day of 
October, in the year of our Lord one thousand nine hundred 


and twenty-four, within and for the Second District of the 


State of Illinois: 236 1.A. 649 


fypresent--The Hon. THOMAS M. JETT, Presiding Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


371925 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The Webster Company, a corporation, 


P appellee, 

i Appeal from the Circuit Court 
Pe VSe 

f of Du Page county. 
Lemon Manufacturing Company, a corporation, 


, appellees, 


| Harry C. Knisely, PME FA ¢E 4g 


appellant, 


at 


e| 


a 

+ 
- 
f 


Partlow, J. 

t 

Appellee, The Webster Company, a corporation, filed its bill 

i in the circuit court of Du Page county for the appointment of a 
receiver for the Lemon Manufacturing Company, @ corporation. Re- 

_ ceivers were appointed, and appellant, Harry C. Knisely, who was the 

landlord of the Lemon Manufacturing Company, filed his claim for 

. $497.60 rent alleged to be due under a distress warrant previously 
=e against certain préperty of the corporation by appellant. 
The’ court allowed the amount alleged to be due as se general claim, 
but refused to allow it under the distress warrant as a lien upon 
the property, and this appeal was prosecuted. 

The evidence shows that appellant was the owner of e four story 
building in Chicago, occupied by about twenty tenants. On March 25, 
1922, he leased certain space on the second floor to the Lemon Manu- 
facturing Company at a rentel of $200.00 per month. The rent was 
paid to August 1, but was not paid for August, September and October. 
On October 14th, a distress warrant was issued for $697.60 and levied 
on four large punch presses and one milling machine. A copy of the 
warrant was served on an officer of the corporation, and a copy was 

- attached to each of the machines levied upon, which copies remained 
on the machines until they were taken from the building by the re- 
ceivers. ‘The machines were heavy, weighing in excess of one ton each, 


and were not capable of being moved without considerable expense. 
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They were not removed from the premises. The Lemon Menufacturing 
Company retained keys to the premises and continued to have access 
thereto. Thomas DeBray was the engineer in charge of the building, 
and Was appointed by appellant as his agent to levy the distress 
warrant. He retained keys to the premises occupied by the Lemon 
_ Mennfecturing Company and at all times had access to the rooms 
occupied by these machines up to the time the receivers were appoint- 
ed. The building was equipped with a large freight elevator and a 
passenger elevator operated by electricity generated on the premises. 


_ ‘The machines could only be removed from the building by means of the 


freight elevator. DeBray had charge of the operation of the genere- 
a 


tors and of the elevators. He was at the building during the daytime 
and a watchman was in charge at night. The watchmen was instructed 
that the distress warrant had been levied. Neither of the elevators 
could be operated without the knowledge of Deperé auring business 
hours and during the night the current was shut off so they could 
not be operated. The distress warrant was levied at about 11 o'clock 
Pan the forenoon on Saturday. The municipal court was not open on 
Saturday afternoon, but on the following Monday morning, a copy of 
the distress warrant was filed in the office of the clerk of the 
municipal court of Chicago and a summons was placed in the hands of 


a bailiff for service. 





On October 10, 1922, the bill in the present case was filed in 

| the circuit court of Du Page county. On October 26, 1922, John H. 

| Grant and Herbert A. Grotefeld were appointed receivers of the Lemon 
Manufacturing Company and duly qualified as such. On November 15, 
1922, the receivers reported to the court that immedistely after fil- 

| ing their bon¢c, they went to the premises and found no one in poss- 

| ession. They found the notice posted upon the machines. They made 

en inventory of the property which they filed in court. They report- 

ed that the rent had not been paid for August, September and October 

and the landlord claimed a lien for the rent due; thst litigation 


would unduly delay finel distribution; that the assets were not large 
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and did not warrant the keeping of a custodian in charge; thst the 





assets should be removed to a warehouse; that the storage charges 
would not amount to as much as the rent. On the same day an order 
was entered, directing the receivers to remove the property to a 
warehouse. The order provided that eeok removal should be without 
prejudice to any lien the appellant might have as landlord, and that 
such a lien, if any he had, should follow the property and be subject 
to enforcement the same as if no removal had been ordered. The re- 
ceivers also reported that they had changed the licks upon the doors 
and they had not given a key to any other person. DeBray testified 
he had a key to the new locks and continued to have access to the 
premises after the receivers took charge. He testified it was nec- 
essary for him to hive access to all parts of the building as he 
had charge of the sprinkling system, and that he could gain access 
to the premises from the elevator shaft when no other means were 
afforded. 

The distress warrant was for $697.60, but it is admitted that 
$97,60 of this was for electric power furnished. After the levy, 
$200.00 was paid and accepted by appellant, leaving $497.60 still 
due. The receivers remained in possession during November end $200.00 
additional rent became due which was allowed in full as a preferreé 
claim. The court allowed $497.60 as a general claim but refused to 
allow it under the distress warrant and the auestion for review 
is as to ile darrestenes of that action. 

It is insisted by appellant that he levied a distress warrant, 
which was valid under the law, took possession of the property, filed 
the distress warrant in court as provided by statute ané@ was entitled 
to the lien. Appellée contends that appellant gid not make a valid 
levy as required by statute, that if he did make a levy he did not 
keep it in force ana effect, and that the levy as made was merely 
& pen and ink levy and had no legal effect. 

The question as to what acts are necessary to constitute a valid 


levy upon personal property has been before the courts on many 
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Occasions. It was first determined by the Supreme Court in the early 
case of Minor vs. Herriford, 25 Ill. 344, and it was there held that 
the property must be within the power and control of the officer when 
the levy is made, and he must take it into his possession in a 
reasonable time thereafter in such an open, public and unequivocal 
Manner as to notify everybody that the property has been taken on 
execution. He must so deal with the property in order to constitute 
& good levy, that without the protection of an execution his acts 
would make him a trespasser. This rule was followed in Davidson vs. 
Waldron, 51 Ill. 120, and Windmiller vs. Chapman, 159 I11l. 163. In 
Crittenden vs. Rogers, 42 I1l. 100, it was held that the officer must 
_eigher reduce the property to possession or at least bring it within 
his control. What acts are nedessary to bring the property into 
possession or under the control of the officer may depend upon the 
character of the property and the place where it is located. If the 
property is small and eesily moved it is the duty of the officer to 
actually teke possession and exercise dominion over it. If the 
property is large and Aeavy he has to be governed by the conditions 
surrounding it. In the case at bar the levy did not cover all the 
property of the Lemon Manufacturing Company. It was therefore im- 
possible for appellant to lock the rooms and take all of the keys. 
Such an act would have amounted to an eviction and trespass for which 
appellant would have been liable in damages. On the other hand appel- 
lant could not move the mechines without great trouble and expense. 
The facts surrounding the levy were peculiar. Appellant was the 
Owner of the premises in which the property was located. He had the 
| Keys to the rooms and had free access thereto. Through his agents he 
had control of the elevator by which the property must be moved. His 
agents were there at ail hours of the day and night. Under these 
circumstances it seems hardly necessary that he should be required 
at great expense to move them in order to constitute a valid levy, 


especially between the parties. He posted notices of his levy upon 
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the machines which remained until they were removed by the receivers. 
He notified an officer of the corporation of his actions. He filed 
his distress warrant in court and had summons issued against the 
owners. He in fact did all he could do except to move the property 
| from the premises. In Richardson vs. Rardin, 88 Ill. 124, the levy 
was on a large quantity of corn in a drib. When the levy wes made 
the defendant in the execution was at the erib getting a load of corn. 
It was served on him and demand made that he turn out his property. 
The constable endorsed the levy, nailed boards on the crib, and gave 
public notice in the presence of several persons that he had made 
the levy. He personally notified appellant who was the purchaser 
thet he had made the levy. ‘The court said, "The constable, very 
Clearly, did that which, but for the protection of his writ, would 
have made him a trespasser. Not only was the nailing of the boards 
on the crib an act which, if unauthorized, amounted to a trespass, 
but it would also seem that the actual dominion which he exercised 
over the property in prohibiting its use by the defendant in execu- 
tion and others, might be regarded as constituting, if unauthorized, 
a trespass. (Cited cases) It would undoubtedly have been better had 
the constable, after making the levy and nailing up the crib, placed 
& notice on the crib thet the corn was levied upon; yet this would 
have afforded appellant no more knowledge than he had that the levy 
Was made. It does not seem there could have been any doubt, from 
_the facts proved, but thet notice of the levy had aifficient publicity 
given to it. At all events we are of the opinion appellant, having 
actual notice of the levy when he acquired the property, is in no 
position to complain thet sufficient publicity was not given to it." 
In that case the constable nailed a board across the crib but posted 
no notice. In the case at bar notices were posted and were served 
on the parties interested 60 there can be very little distinction 
in the two cases when the facts surrounding each are taken into 
consideration. 

The order of the court for the removal of the machines provided 


thet the removal should be without prejudice to any lien appellant 
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might have as landlord, and such lien, if he had any, should follow 
the property and be subject to enforcement the same as if the machines 
had not been removed. The receivers,’ therefore, had the same rights 
which the Lemon Manufacturing Company had, and the question at issue 
here is therefore between debtor and creditor, or landlord and tenant. 
If the levy was valid between landlord and tenant, appellant should 
have been given a lien. In 24 Cyc 1294, it is said, "As a general 
rule to render a distress complete there must be a seizure of the 
property distrained upon; but a very slight act is sufficient to 
constitute a seizure in contemplation of law; it need not be on 
actual seizure. Thus a landlord declares certain goods which he 
names shall not be removed, or if he goes on the premises where the 
tenant's goods are, mekes an inventory of them, puts up a notice of 
distress, and serves the notice on the tenant, such acts have been 
held a sufficient seizure to constitute distress.” In Logsdon vs. 
spivey, 54 Ill. 104, an execution was levied on a quantity of corn 
in a erib which was not removed and a custodian was not appointed. 
The corn had been taken by the landlord for rent and was also claimed 
under ei execution in favor of another party whose rights he had 
previously acquired. No sale was made under the execution. The 
court instructed the jury thet the levy had ceased to be a lien after 
the expiration of ten days from the date of the levy, and the court 
was considering whether the instruction was correct and said, "But 

in this case it is not a conflict between executions or creditors, 
‘put simply between the creditors and the representatives of the 
deceased debtor. The question arises whether, in such a case, the 
same, or a different rule must be applied. * * * If the officer 
makes a levy, and then constitutes the debtor a custodian, the 
debtor, or those claiming under him, will not be heard to say the 
levy was invalid because the officer failed to remove the property 
and deprive the debtor of its custody. In such a case it is like a 
defectively executed chattel mortgage, which is binding between the 


parties, but is void as to creditors and purchasers. Although the 
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constable in this case failed to reduce the crib of corn to actual 
possession by removal or to place it in the care of a custodian, 

the debtor could not deny that it was a valid levy, nor can his re- 
presentative take it with a better title than he held. If then 
appellant received the property from the constable by virtue of a 
levy, he could justify under the levy, and as the bailee of the 
constable, if the execution remained unsatisfied." In Davidson 

vs. Waldron, 51 Ill. 120, it is said, "So far as the debtor himself 
is concerned, the levy may be good, but we are trying the case with 
reference to the rights of third persons in xyex view of the rule 
established by this court in Minor vs. Herriford before cited." It 
is apparent from these authorities that even if it be held that the 
distress warrant in this case was not levied in strict conformity with 
the law, yet as between landlord and tenant it was oufficient. We 
therefore hold that as between the appellant and his tenant this 

was a valid levy of the distress warrant; thet the receiver occupic d 
the same position which the landlord had occupied; that the appellant 
did not abandon his levy; that the court was in error in decreeing 
that the appelient wes not entitled to a Lien for $400.00 rent due. 
For the reasons indicated the judgment will be reversed and the 
cause remanded. 


Reversed and remanded. 
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Herbert Page Beers, 


appellee, 2 eT. A G AY 
vs. App “from the Circuit Court 
Board of Education District of DuBage County. 
No. 44, Du Page County, 


appellant, 


Partlow, J. 

In the circuit court of DuPage county appellee, Herbert Page 
Beers, obtained a judgment for $410.00 against appellent, the Poard 
of Education of School District No. 44, Du Page county, being a 
balance alleged to be due under a contract for services as an 
architect, and this appeal followed. 

On January 16, 1916, appellant and appeilee entered into a 
written contract by the terms of which appellee agreed to prepare 
plans and specifications for a school-building to be erected by 
appellant. Appellee was to receive bids, supervise the erection 
of the building, issue certificates, and perform all other duties 
usually performed by an architect on similar work. He was to receive 
five per cent of the final cost not including items which did not come 
under his supervision, payable one-fifth when the preliminary plans 
were drawn, two-fifths when bids were received, and the remainder 
upon completion and acceptance of the building. Appellee prepared 
the plans, bids were received, the contract was let, and the work 
was pegun. Appellat¢ did not heave enough money to complete the 
building. After the contract had been let, appellant was able to 
get more money snd some of the omitted work was let. Finslly the 
walls were up, the windows in, the roof was on, the gymnasium and 
basement were in service but were not completed. The work progressed 
until the summer of 1917, when sppellant claimed to be out of money 

and the work was suspended. ‘There remained unfinished the gymnasiun, 
two second story class rooms, the stairway leading to the second 
story, two wings and the swimming pool. When the work was suspend- 


ed, appellant issued a voucher to appellee which recited that it 
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wes for the balance in full under the contract. The work remained 
uncompleted until 1921, when appellant proceeded to finish the 
building. Appellatg did not call upon appellee to finish his work, 
but used his plans and specifications and employed s man by the 
neme of Shane, who hed been in appellee's office at the time the 
plans were drawn. ‘The sggregate amount of the work let under the 
subseauent contract was between '10,000.00 end “15,000.00. When 
appellee discovered that the work had been completed and his plans 
and specifications had been used without any arrangement being 
made with him, he demanded the bslance due him on his contract. 
Appellant refused to pay, and this suit was commenced. 

As ground for reversal, it is urged that the appellant, as 
constituted in 1916, could not enter into a contract the part 
performance of which was indefinitely postponed, which would be 
binding upon its successor in 19%? as to the unperformed portion; 
thet the contract was void as to any excess of cost of the building 
over and a bove the constitutional limit of indebtedness of the 
district. Under this head, it is claimed that the contract, as 
finally awarded, exceeded the constitutional limitation of dent as 
provided by statute; that the scceptance of the finel voucher by 
appellee with the accompanying statement that the seme was issued 
in full settlement of all claims end demands was a complete ber to 
& recovery; that the court gave erroneous and misleading instructions. 

No question es to the instructions was raised in the motion for 
a& new trial and camot be raised for the first time in this court. 
As to the other grounds of reversal we do not deem it necessary 
to consider each in detail. It is undisputed that the parties 
entered into a contract end appellee prepared plans end specifica- 
tions end did his pert of the work. No contention can be raised 
in this case as to the validity of the contract for the reason that 
all the work performed thereunder prior to the suspension in 1917 
had been paid for in full. If nothing further had been done there 
could be no question about the sufficiency of the contradt. It is 


conceded that the plans and specifications prepared by appellee were 
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his property end were the result of his labor. When work ceased 
in 1917, he made a demand on appellant for these plans and specifi- 
cations and appellant refused to deliver them. In 1921, when appel- 
lant again sequel work, it used the plans and specifications which 
had been prepared by the appellee, without his knowledge or consent. 
There is some evidence thst attempts were made to disguise these 
plans and erase appellee's name therefrom. Appellant accepted the 
fruits of the labor of appellee for which he was entitled to com- 
pensation under his contract. If appellent did not care to pay the 
balance due under his contract, they should not have used the plans 
and specifications, but, having used them, aside from all other 
questions in the case, we think appellant is liable for the smount 
of this judgment. Appellee was to receive five per cent of the cost 
and the evidence shows the work performed subsequent to 1917 was of 
the value of between $10,000.00 and $15,000.00, and at the lowest 
estimate the jury gave him only what he was entitled to recover. 

The judgment will be affirmed. 


Judgment affirmed. 
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fhe First United Evangelicsl Church 
‘of Highland Park, Illinois, 






Appellee, 
Appeal from the Cireuit 
VSe | 
Court of Lake County. 


Appellant. 2936 1.A. 649 


J. He Keagle, 


Paftlow, J. 


Three of the five trustees of appellee, the First United "vangelical 
Church of Highland Park, Illinois, began an action of forcible entry 
and detainer against appellant, J. H. Beagle, before a justice of the 
peace to secure the possession of the parsonage connected with the church 
offWhich appellant had been pastor. An appeal from the judgment of the 
justice was prosecuted to the circuit court of Leke county, where sppellee 
was substituted as party plaintiff. A jury was waived and upon o trial 
pefore the court judgment was rendered in favor of appellee for the 
possession of the property, and this appeal followed. 

In 1816, the Brangelieal Association, a religious orgenization, 
was formed. In 1890, there was a division in the church resulting in two 
orgenizations, one known as the Evangelical Association and the other as 
the United Evangelical Church. Both churches prospered and grew in 
mumbers. Two churches existed side by side in Highland lark, the 
Ebenezer Church affiliated with the Evengelical Association, and the 
First United Evangelicel Church affiliated with the United Evangelical 
Church. In both of these denominations, in the selection of pastors, 
the itinerant system was adopted. ‘The pastors were appointed each 
year by the amnual conference, the power of assignment being in 
the bishops and presiding elders. 

EZppellant, J. H. Keagle, in 1920, was appointed by the Illinois 
Conference of the United Evangelical Church to the First United Evan- 
gelical Church of Highland Park. He was re-appointed in 1921 and 1922. 

The conference had nothing to do with fixing his salary or with the 


“question of his occupying the parsonage. Both of these questions were 
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Seterminea by the quarterly conference of the locel church, which 

| consisted of the presiding elder, and the various class leaders of 

Pthe local church. For the year 1921, his salary was $1300 and the use 

| of the parsonage. For 1922 it was $1500 and the use of the parsonage, 

and for the year ending 1923 it was $1800 and the use of the parsonage. 

| The conference year began on April 1, and ended on March 31, of the next 
year. 

Wreséveral years prior to 1922, negotiations had been in progress for 
the union of the two churches which had divided in 1890. Finally in 
October, 1922, the general conference of the two denominations met 
simultaneously, ratified the union, and the two churches were re-united 
under the name of the Ewangelical Church. Appellant was sppointed as 

the pastor of the appellee church at Highland Park for the year begin- 

ming April 1, 1923. There was discord and dissension in the congregation 
| of appellee with reference to this union. A portion of the congregation 
| ignored the merger and refused to recognize it, and two factions arose 


in the church. The faction claiming to be the church refused to permit 


appellant to preach in the church. They closed the church the last 


Sunday in March, and on Easter Sunday, April 1, 1925, when a pellant 















went to the church to hold services, they prevented him from occupying 
the pulpit. As a result of this action, ea part of the congregation of 
appellee withdrew from the church, and with appellant went to the Ebenezer 
Church where they held services. Those remaining in the United Evan-~ 
‘gelicel Church had a pastor sent them from a conference called the Rast 
Pennsylvania Conference of the United Evangelical Church, which wes also 
opposed to the merger. This pastor held services in the First United 
Evangelical Church beginning April 1, 1924, end continuing until the 
present time. 

There were five trustees of appellee at the time of this trouble but | 
one of them resigned and another left the church. The three remaining 
trustees began this suit in their own names es trustees of appellee 
against appellant. Later the vacancies were filled and a resolution was 
passed by the congregation of appellee approving the action of the 
trustees in beginning this suit and authorizing them, either alone, or in 


onnection with the two newly elected trustees, 
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to prosecute the caseée On the trial in the cireuit court it was 
suggested that the suit could not be maintained in the mame of the 
Rrasteos end the court permitted a substitution of plaintiffs, and 
judgment was rendered in favor of appellee for the possession of the 
personage. 

It is urged by appellant that the three trustees did not repre- 
sent appellee and had no suthority to bring the suit under the name 
of s majority of the trustees; that they were seceders from the 
church and represented only one group of seceders; that the church 
continued to bese part of the merged church and will so continue 
until steps are taken to dissolpe the relationship in accordance 
with the discipline and rules governing that egglesiastical body; 
that appellant is the lawful pastor of appellee, and he had authority 
as such pastor to occupy the parsonage; that his occupancy of the 
parsonage was the occupancy of the appellee, and to oust him from 
the premises is in fact an ouster of appellee; that the vital ques- 
tion is which faction is the First United Evangelical Church of 
Highland Park, end which faction adhered to the tenets and discipline 
of the organization. It is also insisted that the notice served by 
the trustees before the commencement of this suit was not sufficient 
to entitle appellee to a recovery. 

Civil courts are bound by the adjudication of ecclesiastical 
eourts as to which of the contending factions in a church is the true 
“representative of the church and which faction is outside of and 
beyond the pale of the church, and whether a merger of two churches 
or a division of a chureh is in accordance with the ecclesiastical laws 
of the organization. Presbyterian Church vs. Cumberland Presbyterian 
Church, 245 Idd. 74. Civil courts will adcept the decision of the 
highest tribuma] of the church upon questions of faith and doctrine, 
and where the ownership of property is dependent upon the decisions 


of such question, the civil courts will follow the construction of 





the egclesiastical tribunal; but a different rule applies where 


property rights are involved which are not dependent upon any questions 


— 


of faith or doctrine. When the property rights sre not dependent 
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on any question of faith or @octrine, the decision of the esele- 
jastical bodies will not be accepted by the courts, but the questions 
411 be settled according to the rules of lawe Marie Church vse 
Trinity Church, 253 Ill. 21. The title to church property in case 

of a division of a religious corporation, generally remains with that 
portion of the church which adheres to the tenets and discipline of 
the organization to whose use the property was originslly dedicated 
‘even though that part of the church may be in the minority. Terraria 
vs. Vasconelles, 23 Ill. 456. Christian Chureh vs. Church of Christ, 
‘e19 Ill. 503. When the members of a church society secede and join 
another organization, such act does not affect the property rights or 
the identity of the whole society if there still remain any members 
adhering to and teaching the doctrines of the original church. 
Stillings vs. Finney, 287 Ill. 146. iihen a deed of trust for the 
benefit of a church socitty contains no express declaration of trust 
for the general body of the church, the right of control sand use of 


=! 


the property is vested solely in the membership of the organization. 


The controversy in this case must be decided on the authorities 


Thitadte Classes of the Reformed Church vs. Halbin, 286 Ill. 472. 


‘above quoted, and the case last cited is, in a large measure, controlling 
: 


under the facts here presented. The deed to this property contained no 


declaration of trust for the general body of the church but it was to 





trustees for the benefit of the church sociéty. The right of control 
ai use of the property was in the membership of the congregation which 
remained in possession. The deed to eppellee was dated January 2, 1896. 


It was from Harvey B. Hurd and wife of Evanston, Cook County, to the 


ares United Evangelicsl Church of Highlend Park, After the description 
} 





the deed contained the following recital: "To be held as a place of 
worship for the use of said congregation, subject to the control ofa 
majority of the members of said congregation in good standing. All 
adult persons whose names have been on the chureh record at least one 
ear, and who héve contributed regulerly to the maintenance of the 
Gonsregation and heave communed during said year shall be considered 


members in good standing, providing, however, that said congregation 


‘here to the faith of the United Evangelical Church, and that congre- 
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ekiienad actions affecting or dissolving, or intending to affect or 
dissolve the esslesiastical relations or connections of the congre- 
gation, can be taken only in the month preceding the regular sesston 

of the annual conference of the United Evangelical Church within 

whose bounds this property is located; such meeting is to be snnounced 
two successive Sundays at the place of public worship, stating the purpos® 
for which the congregation is to be convened. A congregation thus 
 Gonvened can, by # vote of two-thirds, the ayes and nays being teken, 
determine any question of egeclesiastical connection, notice of which 
action shall be given to the annual conference at the next regulor 
session. And provided further, that no ecclesiastical relation of this 
society or congregation shall limit the free and entire control of its 
property, the authority of disposal being vested in the board of 
trustees acting upon authority of said First United Evengelical 6hurch 
of Highland Fark, Leake County, Illinois." 

It iw not necessary to consider the question of the validity of 
the merger of these two organizations, for the reason that the deter- 
Mination of the property rights must be beeed anbtenty upon these 
provisions of this deed. This deed was not to the organization as 
awhole. It was expressly to the church of Highland Park, and the title 
to the property was vested exclustvely in the trustees of that 
Organization. They have power and authority to handle it and dispose 
of it as they see fit, subject to the directions of the congregation. 
In this respect there is a distinction between a church as an organi- 
gation, and the building in which the services are held. Rock River 
Conference vs. Trinity M. E. Church, 192 Il]. App. 204. There is 
nothing in the discipline or in any other document offered in evidence 
Which makes the property of appellee depend upon any action of either 
the general or ennual conference of the church. This church owns this 
property, and it was only affiliating in an egelesiastical way wi th the 
general church. Even this ecclesiastical relation could be changed 
by a two-thirds vote, in accordance with the provisions of the deed. 

8 local congregation, as far as its property rights were concerned 


er this deed, had the right to join any other denomination it might 
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be 
choose, provided it complied with the provisions of the deed. ‘hen tthe 


merger took place a part of the congregation of appellee, together with 
the pastor, withdrew and went bo the other church building and there 
held services. Those who did nus withdraw continued in possession of 
the church and parsonage and continued religious services. They per- 
fected their orgainzation, selected a new pastor and have held regular 
-ehurch services. ‘They have not changed their religious doctrine, but 
have steadfastly refused to chenge and have adhered to the doctrine 
which was in existence at the time the deed was exectted. Under this 
deed appellee, represented by its trustees, was entitled to the poss- 
ession of this property and the judgment of the trisl court was correcte 
It is insisted by appellant that the trustees of appellee did not 
serve a sixty day notice before commencing suit as provided by statute. 
Appellant was not a tenant from year to year. He was the pastor of the 
@hurch, and in addition to his salary as pastor he was permitted to 
occupy the parsonagee His holding of the premises was merely an incident 
of his employment as pastor. When his employment ceased his right to 
hold the premises also terminated and he wes not entitled to sixty days 
notice to vacate the premises. In Mead vs. Pollock, 99 Ill. App. 151, 
a housekeeper in the employ of a family occupying a rented house, remained 
in the house with her goods efter the expiration of the lease and the 
removal of the family. The landlord removet her goods and she sued for 
damages. The court held that her right to occupy and remain in the 
premises was like that of a lady employed by e family as housekeepers 
On page 154 the court said "The lease having been terminated by agree- 
ment, her remaining in the premises was a trespass, and the goods which 
she had therein, the defendants had a right to remove, if they could do 


so without actual violence, using no unnecessary force and doing no 





unnecessary harm to any of her belongings," citing eases. On page 156 
the. court said "When occupation of a house by a servant is connected 


with the service, or is required by the employer for the necessary 


. 
% 


: or better performance of the service, the oceupation is as a servant, 
not as a tenant, and the purpose hs that of the master. Chatard Bishop 


vs. O'Donovan, 80 Ind. 20; Kerrains vs. People, 60 N. Y¢ 221; wWoodfall on 


Lendlord and Tenant, 246." To the same effect are Bristor vs. Burr, 120 
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Ye 427; Hast Norway Conference vs. Froisle, 37 Minn. 447; Buessel 

Proch, 78 Conn. 343, 

We find no reversible error and the judgment will be affirmed. 
Judgment affirmed. 
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ISTATE OF ILLINOIS, (| .. 
SECOND DISTRICT. ;85 7, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


‘in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


| the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, gf Ottawa, this 20th _day of 
ir) the year of our Lord one thousand 


nine hundred and tyyenty- 
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Begun and held at Ottawag#on Tuesday, e seventh day of 


Oetobien, in the year of our Lord o thousand nine hundred 


and twenty-four, within and for thé Second District of the 


State of Illinois: ~Oe TA LAG 
aeyY F LK (2 HE e 

; See! \ ~ = 3 7 

Mmeresent--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


rio 


Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7458. BY. 


“Henry Dittmar, Administrator cf 
the estate of Join Dittmer, de- 


ceased, a3 G6 J 2 A > 6 AQ 


Appellee, 
Appeal from the 
vs Circuit Court of 
JO Daviess County. 
William G. Bancroft and Fred G. 
Evans, 
Appellants. 


Partlow, Jd. 

Appellee, Henry Dittmar, administrator of the estate of John 
Dittmar, deceased, began ean action of assumpsit in the circuit court 
ef Jo Daviess County ageinst William G. Bancroft, and appellant, 

Fred G. Evans, upon a promissory note for $2500.00, dated March iL. 
1919, purporting to be signed by Bancroft and Evans, payable to 

John Dittmar. Appellant Evans filed the innit issue and a 
_verifiead plea denying that he executed the note. Bancroft filed the 
general issue and a plea in which he alleged that he had been sdjudged 
@ bankrupt; that the bankrupt proceedings were still pending and that 
the note upon which the suit was based had been filed as a provable 
claim against his estate. There was a trial by jury 2nd at the close 
of all of the evidence the court, on motion of Bancroft, entered an 
order staying the cause as to him for one year, or until he was 
discharged in bankruptcy. The jury returned a verdict against Evans 
for $2692.08. Judgment was rendered upon the verdict, and this appeal 
was prosecuted. 

Walter J. Ehler, a witness called on behalf of appellee, testified 
that he was post-master of Galena and had been circuit clerk of Jo 
Daviess county; that he saw Evans sign exhibits 3 and 4; that the 
sighs ture on the note looked like the signature of Evans; that he 
thought perhaps it was his signature just from his recollection of 
‘what the signature was; thet in his opinion it was the genuine signa- 
ture of Evans. All this evidence was admitted without objection as 
far as the abstract shows. On cross-examination he testified that 


is Opinion was formed by a comparison of the signatures on exhibits 
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S and 4 with the signature on the note. Evans then move da to strike 
out all of the testimony of this witness which motion was overruled 
and this ruling is assigned as error. The motion was not limited to 
any particular part of the evidence but it was to exclude e1l the 
evidence of this witness. Appellant was not entitled to have all 

of this evidence excluded. In fact he was not entitled to have any 
»of it excluded. The witness testified that in his opinion this was 
‘the genuine signature of Evans. How frequently a witness has seen 

@ person write, or how well he was acquainted with a signature, are 
matters that go to the weight of the testimony rather than to its 
competency. It was a question for the jury to say what weight 
‘should be given to this testimony and it was not the province of the 
court to exclude it. 

Carson Scott, a witness called by appellee, testified that ha 
Was circuit clerk of Jo Daviess County, and prior to that he had been 
a deputy county clerk; that he had transacted business with Evans as 
supervisor for over a year; that he was acquainted with his signature; 
that he thought the signature to the note was the signature of Evans. 
‘Qn cross-examination, counsel for Evans marked several papers as 
exhibits and undertook to cross-examine the witness as to the sig- 
Matures on thése papers. Objection was made and sustained and that 
ing is assigned as error. The cross-examination was not as to 

y paper in the case and was not on any matter ebout which the 
witness had been asked upon direct examination. The objection was 
properly sustained. 

Ee Je Menzemer, county clerk, testified that he had known 

Evans twenty-five years; had transacted business with him as 
Bupervisor, was familiar with his hand writing, end knew his sig- 
nature; that he thought the signature to the note was the signature 
of Evans; that it looked like his signature; that it resembled his 
Signature. Appellant moved to strike out all of this evidence. ‘fhe 
otion was overruled and this ruling fs assigned as error. JW. Je 
Shipton, county treasurer, testified that he was familiar with the 


hand writing of Evans end in his opinion the signature on the note 
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Se 
‘as theinbi gnature of Evans. On cross-exaeminetion he testified thet in 
‘his reve the signature to the note resembled the signature of Evans. 
The court overruled the motion to strike out this evidence and this 
ruling is assigned as error. We do not think either of these motions 
was improperly overruled. Both of the witnesses testified they were 
acquainted with the handwriting of Evans. The mere fact that their 
testimony was not as positive as counsel for appellant might desire 
did not justify its exclusion. It was competent and was of such a 
nature that the court could not strike it out without having committed 
errore 
Appellant contends that the verdict is contrary to the evidence. 
The most that can be said as to the evidence is that it was in con- 
olan witnesses of prominence, called on each side, did not agree 
eee ne eee Bae “ature to the note was that of Evans. An expert 
Serress Gallet by appellant west acs ereat detail in pointing out 
the differences between the signature te tne ~ate and the signature 
of Evans to documents offered in evidence which were aams+teg to 
contain his genuine signature. We are asked to exemine these various 


signatures under a powerful glass and note the differences in them. 


We have read the evidence with care. We have examined the various 


Signatures in evidencee All we can say is that the evidence is in 


Gonflict, and it therefore was a question of fact for the jury to 


' B@gainst the weight of the evidence it is our duty to affirm it. Green 


| 
. determine whether the signature was genuine. Unless the judgment is 


= Os 


ee ee 


vs. Mumper, 1358 Ill., 434. It is not agsinst the weight of the evidence 

and we are not judtified in setting the judgment aside on that ground. 
Appellant contends thet the court erred in not submitting to 

the jury the issue as to the liability of Bancroft upon the note and 

in staying the ceuse as to Bancroft. In support of this contention 

appellant cites Byers vs. First National Bank, 85 Ill., 423, which was 

decidea under the Bankruptcy Act of 1867, in which it was held that 


it was error to stay the proceeding as to one of several defendants in 


an action ex contractu where a discharge in bankruptcy had not been 


Granted prior to the entry of judgment for the resson that in this 














at add "Dots east od Ho 1éRtiexskdd48 do™ .adava $6 ‘ognd 
pO mewe 20 Suid add te eds’ beldmesy Sten Sud “od otuta anata o # "no 1hgo” 

‘eidd Sas cone HS atdt duo “etreds OY olice elf ‘bolwctove te 
enoisem event to Yeilfte Yvist goo 6B Sy’ serxe ae bongtees af - 











+ i 


ater ystd Beftiteet seszenfitw ext Yo utoe sbolwexevo yfxeqorae J 





sient tats tox¥ orem of? Saasvae to 5 guttivwhasd eit aidtw Sotatke 







ee ee ene rot Tesitves wa ‘evivtuog as dos sew 


Bais 









Sottiimes gnivad twodtiw fiw 48 eHPL Ie doe SERS ‘tzwoo elit 


at i4 sale 
% ai » @ fgtn 


Noo ai saw ti tsdt ek esnehive sat &y 23 bisa én Te9 ohh 










serge tor PLE .ebie dose se heliso ,somentmoxg td “acaneat? 





trecige HA .Bebys- Fe teti pee 4 d6n ane ot sires edd. sodde. 


tie gheteréa ae te3 Deb isorg Ba>* al tmetloqut ye beLtse 


 gwoisev sean SMMnmeme oF feveg-ots aw ‘ jomtsagta onimasg iat 


Made HE agotetseERib edd econ: has gene Lvkrowoq 8 iniesoeeci aSeL 






Rue iter eat par tipes eved sv 5 senso awcontestegzedt Saunt 







Hhoat secesive eas oaitvak yee nse Swolfh sdongbivennt “aets 


of yYUst ods et sdatteimotteerp saw -stoteteds th inst 


al ¢xemSu; of¢ azelat > datuneg sow eavtets tecodt qoddodwof 







Ft- wt LEES oF PTybowse wet tivescneitvrecedd to dtg tow lols te 
vo edt to tdatew sid temisgs ¢om et SI ~hSS . -LiDoBeL pxeqn 














crorg ted no eftec fronts Burh edd guidded mt hott ttpah ton exa oi 


| 

ity | 

ot gnitvindya tea mio doute es@ecems reds abnesioe : skettonk a | 
; e% | 

| 


fotsnetivoo eLdd to troggve Al thewone® of aa cerse0 ont gait 


88h) .ff{1 @@ ,ahieh Dencitel tate {av axsyt eetis toss 









fait bfocdk- dew tt delay mk FOOL Ho tos yotqrniasd © ade Toho? 





atnabostod Latevoa D6 smo ce? ga pelbsacerg odd cyatd one ovexreétame 


need T0n hed qolqwerxned ot eyxedsets s etoiw stoettnoy mevnoltes 


a 


| ekdd nf Sees sodsar ads rok Tremp boy-to-yxine sls or wo keg: 


u the 
st te where several defendents are sued in an action ex contractu 


‘recovery must be against ell or none. 






Section 11-A of the Bankruptcy Act of 1898, provides that se suit 


whi h is founded upon a claim from which 4 discharge would be # re- 
c 


ee 2 





ra lin | 
lease, and which is pending against a person at the time of the fi g | 
° 


3 re aa h 
igsal of the petition. If such person ig adjudicated a bankrupt suc 
mis | 
tion may be further stayed until twelve months after the date of such 
actio 


dis- i 
ageinst him, shall be stayed until efter an adjudication, or the di 
. 
{ 
ao f + e 
a@judication, or if within that time such person applies for a discharg 
a ’ 


5 7 ides a ons 
Section 6 of the Negotiable Instrument statute provides that pers 
ms 3 lly be 
severally liable upon promissory notes may all or any ofthem severally 


then until the question of such discharge is determined. 
ineluded in the same suit at the option of the plaintiff, and judgment 
ne 


: oa. Dia , 
~seered in seid suit shall be without prejudicé to the rights of the EEE 


“-tutly liable on a negotiable instrument are 
deemed to be jointly and severafis 


Appellant cites various cases which he CON ve 


ruling of the court was in error. Upon examination it will pe er | 


that most of these. cases are based upon contracts wher 


hald that the 
e there is a = 


and not a joint and several liability. If this suit had been upon 2 


| 
i he same chapter 
mselves. Section 88 of the same 

provides that aff 28 between the 

contract where the parties were jointly lisble there might be some 


merit in the contention of appellant, but this rule does not apply to a 


note Which is joint and several. tn the first instance appellee coulda 


have sued Evens alone and if he proved his case he could have obtained 


_ judgment agsinst Evans alone. He saw fit to sue both of the signers of 


the note. At any time prior to judgment he could have dismissed the 


Suit as to either of the defendants and he would have been entitled to a 


judgment against the other one. The fact that the court stayed the suit 


as to Bancroft in no wise injured appellant. The court merely complied 


With the bankruptcy statute and Evans was not injured 





thereby. 


We find no reversible error and the judgment is affirmed. 


Judgment affirmed. 




































Bites Fy km 5 Poa eee 
dive ¢ dadt “aebtvotg Beer to. ToA yotqurinsd ‘eul3 Yo ‘Aeit “pod vast 
.9f @ od bivow egitsio ats 8 dotdy wore miato B noqe bebanot ab io. 


extlit eft to a: ck’ eit ts noateg 2 teniege unibseg ab oti bas. +98 ‘ 


-gih edt xe 0 tno thepbe oe cotte litoy beysta od Tisie | ats 


= 
te 


Ge 


floeoe tqurained s hetsot swt Bs gi noateg dose tI .xokd Hed add to . 3 
ose to efsh edd todte adinom ovievt Ittan beyate sedeust ed yaar 


; ; ite, 
gzatozibh g tot aatiaue tweate¢ dame owls tadd aid thw cs: xrO 202839) 


ee Me ai 


sporicmeteh al satefeeib dona to noivaeup edt. Lida | 

“ ‘ saa ern? 
opts fact gehivetq etutate tnemytta nt eldattogoli satt %o 8 110 ARSE 

-eifsreves medtto yue to fla yan eoton prone imo rg Roge ena! Bes 


fasephot fue ,tritatelg edt to notsgo ait te tive eusa edd es bel 


me odd to adipic edd of @¢oibeterd sot he od fare tise Bisa, fb 304 
* a es 
s 3 i a as: 
tqade suca edt to 68 notioss saevieamedt neowtes : : +0 
JSLQ SESE i £0 © A : (idea Sia Sait. 2e5 4 


SB dxenurriaich sfdettor agi 8 HO spe bua yLinko} od a%, souoes 

garages edt soidw aouae asoitey actko tasileqgh,. ab 
~sorne of eaw/ FTI09, edd, to gaits 
ot? oro atestimes. segu beasd 258 29889. ‘eacdt xe, sadn fade 


wqiiLidetl Isxeves, 5&8, gatot.s t0 


PE tredshen: Tae megd 








Linket exer aeidisg sid etedu, toss 


f.,tnatLegas to no Limedme S edd af, ¢ 


ted te 
toy heoh aint eiht +66 





Bot Fi ica 
: giteuh dixih aft al «Lleseves BRA; tate, ef, cote 


fever: of Sf bas onote, afieva ous. 


Jats ote So dvod sie 08 pit ope eh onols ensva Pen isgs a 
ec ail Since. od sremebsh of xOodzg. O° Eg GAB Th... eten ce 
aghnetob edt Lo todd to oF, a8 +e 
i hese eds ane gig tect Poet wee, ome, Bede edd Jantags, smomgba | 
te a - ie apart saiw on ot storoned of Be 


peros ect otoel Leges bet 


aravi bag stutats qotqausalnad bi es 


Sea" TER £. TRH 28 


F mony et “Dae 
Setiitas ceed eves aise esl bas 


ead is ish thd 
eR ASLead 


sont y st dreagaet ait baa Tette eldiseravet om: bnit.s 8 Wy me ei 
in 
- a Ahes ; 
sPemr itis sroemabss ok 
' x 






STATE OF ILLINOIS, eee 
SECOND DISTRICT. ners J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper-of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this Zi day of 
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AT A TERM OF THE APPELLATE COURT, 


) 


Begun and held at Ottawa, on Tuesday, the seventh day of 


Oetober, in the year of our Lord one thousand nine hundred 
and twenty-four, within and for the Second District of the 
‘ a», 
State of Illinois: > Ty ON BAY 
986 1.A. 4S 


» a 


mresent--The Hon. THOMAS M. JETT, Presiding Justice, 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L,. JOHNSON, Clerk. 


hid. WELTER, Sheriff, 


BE IT REMEMBERED, that afterwards, to-wit: On 
925° the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 








63. 
A. Le DeBooA, 


. 


: 
: Appellee, 


Appeal from the Circuit Court 
| VSe 
of Livingston County. 


236 1.4. 649 


Appellant. 


Partlow, Je 

The appellee, A. Le DeBoe#y in the circuit court of Livingston 
county, obtained a judgment against sppellant, D. Je Foley, for $275.00, 
as damages for trespass to real estate, snd this appeal has been 
prosecuted. 

The Aecleration consists of but one count and alleged the trespass. 
The general issue was filed and two special pleas alleged licenge. The 
replication consisted of a joinder of issue, s denial of license, and 
setting up the statute of frauds. A demurrer to the statute of frauds 

Was overruled. A stipulation was entered into which was considered as 
@ rejoinder to the replication which sverred the special statute on 
 drainege known as the@statute off800) -torwhteh: refoinder issue was 
Joined. 
The appellee haw a life estate in forty acres of land in 
Livingston county and had been in possession about forty-five years. 
|The appellant owned ome hundred acres of lend immediately east of 
the lend owned by appellee, The natural flow of the water upon the 
premises of appellant was to the west across the land owned by appellee, 
through a depression or swail, which had an outlet in an open ditch 
along the roadside on the west side of appellee's land. . There was an 
Nopen ditch along the rosdside on the west side of appellee's lend. 
here was an open ditch or swail through appellee's land and he had 
laced in the bottom of this swail across his land, se five inch tile 
which was about thirty inches below the surface of the ground. This 
tile had an outlet in an open ditch about twenty rods east of the west 
ime of appellee's land. Appellee farmed over this swail and tile. 
Appellant claims that during the spring of 1922, he had a talk 


With appellee relative to drainage, in which appellant told appellee 
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that this ditch should be cleaned out so it would carry the water, 
and appellee replied that it would be all right and that appellant was 
to clean it out at his own expense. About three weeks later appellant 
‘elaims he had another conversation with appellee and it was then stated 
that the ditch should be put in over where the tile hsd been cilenuns 
to which suggestion appellee again said all right. Appellant also 
claims that appellee told him that if he got down to the tile to take 
them up and pile them away and that the ditch to be cleaned out should 
follow the line of the tile across appellee's land. In October, 1922, 
appellant went upon the premises of appellee and cleaned out the tile 
and put in a.diteh. The ditch started at the road on the west side 

of appellee's lend and went in an easterly direction across appellee's 
land to the line of appellant's land, and the open ditch through 
appellee's land wes cleaned out. It is claimed by appellant that the 
@iteh through the appellee's land made by appellant was Bhout three 
feet wide at the bottom and twelve feet wide at the top, and about 
three feet deep. On the other hand, the evidence on behalf of appellee 
is that appellant dug a ditch through appellee's land which was nine 
or ten feet wide at the bottom, twelve to fourteen feet at the top, 
and thet it went down into the clay; that the dirt was thrown ovt on 
each side at an average width of forty-nine feet. At the east end of 
the ditch the grade of the open ditch made by appellant went down to 
the Level of the tile, and about seventy-five, five inch tile were taken 
out. During the season of 1922, appellee did not live upon this farm, 
and did not return to the farm until in December of that year. Upon 
his return he sent two letters to appellant stating his objection to 
the ditch. He received no reply from appellant, and at the October 
Term, 1923, begen a suit for trespass and a judgment was rendered far 
$275.00 against appellant. ; 

At the close of the appellants evidence the court sustained a 
motion to exclude all of the testimony relative to the conversations 
between appellent and appellee concerning the ditch. This motion was 


stained upon the ground that the conversations were not sufficient 
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Cauty, f 


to show a license to appellant to go upon the land of appellee and 

construct the ditch in Chaban in which it wes conStructed. ‘The 
appellant contends that in this ruling the court was in error, and 

that he had a right to do what he did do in this case. 

We do not think it is necessary to take up very much time in 
@eciding the merits of this controversy, or in a discussion of the 
various legal propositions which sre sugsested by appellant. The 
substance of the conversations between appellant and appellee was 
that appellant should have the right to go upon appellee's land and 


clean out the ditch go there might be a natural flow of water across 
’ 


the land of appellant. The evidence shows that appellant did not 


limit himself to the authority granted by appellee. He went upon tie 


land of appellee and dug en immense ditch throuch that lend’ end threw 


the dirt out on each side for a distance of about fifty feet. The 


| 
| 
| 







ditch as constructed was not on the line of the tile as agreed upon 
in the conversation but it took a differefit course. In constructing 
this ditch appellant was a trespasser and did so without authority 


of appellee. The evidence shows that it would take about $275.00 


to remedy the damage occasioned by appellant. The judgment, therefore, 


is within the evidence, and appellent failed to show that he hed 


@athority from appellee to do what the evidence shows was done by him 
upon appellee's land. 
For this reason the judgment will be offirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JAN 511925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


mollowing, to-wit: 
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7447 66 
The American Distilling Company, 
| @ corporation, 
Error to the Circuit Court 
Defendant in error, 


of Peoris County 
vs. 


_ Everett W. Wilson, 2, 8 6 I eA, 6 5 QO 


Plaintiff in error, 


Pertlow, J. 

Defendant in error, The American Distilling Company, storpora~ 
tion, began an action of assumpsit ageinst plaintiff in error in 
the circuit court of Peoria county. The declaration consisted of 
two counts and in substance elleged that on March 6, 1923, plein- 
tiff in error executed to defendant in error his promissory note 
for $410,900, due January 1, 1928, with interest at 4%, payable 
annuslly on January 1, of each year. The plaintiff in error failed 


to pay the interest due January 1, 1924, and there was due defend- 





ant in error, as interest, $16,436.00. An affidavit attached to 
the declaration alleged that the note was made and delivered upon 
an accounting between the parties for money had and received by 
plaintiff in error from defendant in error. Plaintiff in error 
filed the general issue end four special pleas together with an 


affidavit of meritorious defense. Defendant in error moved to 





strike the first three pleas and the effidavit from the files which 
motion was allowed. Plaintiff in error then filed the general issue 
and five special pleas together with an affadavit of meritorious 
defense. The first three special pleas allege that the note was 
without consideration and was procured through fraud and misrepre- 
sentation, the fourth special plea was that there was no considers- 
tion, and the fifth was a plea of fraud and misrepresentation. The 
‘affidavit attached to the pleas set out the nature of the defense. 
On the same day the pleas were filed, defendant in error moved to 


‘Strike the affidavit from the files upon the ground that it was 
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insufficient which motion was allowed and the affidavit was 
stricken. Plaintiff in error immedistely asked leave to file 
insteanter an additional and amended affidavit which was then and 


there presented to the court. The court denied the motion and 





without evidence other than the affidavit attached to the declara- 
_ tion entered judgment for $16,436.00, and this appeal was prose~ 
5 cuted. 

Several grounds of reversal sare urged but it will be necessary 
F to consider but one of them. The declaration was filed under 
' Sec. 55, of the Practice Act and was under oath. This cast upon 
the plaintiff in error the duty, not only of filing proper pleas 
i setting up his defense, but he also had to accompany his pleas 
: with an affidavit stating that he verily believed he had a good 
defense to the suit upon the merits to the whole or a portion of 
defendant in error's availa: and specifying the neture of such de- 


4 fense. When the second set of pleas were filed there was no demurrer 





to any of them and no motion was made to strike any of them from the 
. files. The motion was to strike the affidavit which accompanied 
them upon the ground that it was not sufficient. For this reeson 
the sufficiency of the pleas is not before us.. Hunter v. Troup, 
226 Ill. App. 343. If the affidavit attached to the pleas was 
sufficient then it wss improperly stricken and the judgment would 
have to be reversed. If the affidavit was not sufficient snd was 
properly stricken, the pleas were of no effect unless a new and 
sufficient affidavit was filed. The question for determination 
therefore is whether the affidavit was sufficient; and if it was 
not sufficient whether the court proyrly refused to permit plain- 
tiff in error to file another affidavit which was sufficient. 

The affidavit attached to the pleas did not have to set up 

the evidence or the facts in detail. Firestone Tire Co. ve Ginsburg, 
285 Ill. 132. It did have to state the kind and character of the 


defense together with such facts as constituted a defense under 


the pleas filed and these facts have to be stated with sufficient 
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particularity as to appraise defendant in error of the nature 

of the defense. Harrison v. Rosehill Cemetery, 291 Ill. 416. 

In Matthiessen v. Duntley, 207 Ill. 36, the affidavit attached to 
the ples alleged that "there was no consideration for the execution 
of the note sued upon, and that the defendant was not at the time 
of the giving of said note indebted to the plaintiff upon any con- 
sideration whatever, and thet the said promise of the defendant 
was a mere naked promise without any good and valuable considera- 
tion herezax.™ The trial court struck this effidavit from the 
files upon the ground that it was not sufficient, and the Supreme 
Court held that this was error. The affidavit was filed under a 
rule of the municipal court of Chicago, but the Supreme Court held 
thet the sffidavit mrequired under Sec. 55 of the Practice Act was 
substantially the sane as the affidavit required under the rule 
of the municipal court. 

The affidavit which was stricken in this case went into detail 
in stating the facts which plaintiff in error relied upon to sus- 
tein his pleas of fraud, misrepresentation and want of consideration. 
| It will not be necessary to set out this sffideavit in haec verba. 

We think, however, it was in substantial compliance with Sec. 55 
of the Practice Act and thet the court wes in error in striking it 


from the files and in rendering judgment. Even if the affidavit 


_€@mount involved was quite large and plaintiff in error had the right 
to present to a jury the issues raised by his pleas. 


For the error indicated the judgment will be reversed and the 


€ remanded, 
Reversed and Remanded. 
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Verner Kall, Appellee, 
Appeal from the 

vs Circuit Court of 

Rock Island County. 

We G. Block Company, 

Appellent. 


236 I.A. 650 


Partlow, J. 


Appellee, Verner Kall, began an action of assumpsit in the 
bireuit court of Rock Island county ageinst appellant, W. G. Block 
Company, for wages alleged to be due. There was a trial by jury, es 
Verdict for appellee for $1253.50, @udgment was entered upon the 
verdict, and an appeal has been prosecuted to this court. - 
Appellant was engaged in the retail coal business. It had 
several offices, one of which was in Moline, Tllintis end was in 
charge of H, B. Zeffrin, as manager. The head office was in Muscatine, 
Towa. Appellee was employed by appellant as a yard foreman. His 
pay varied from $23.00 to $30.00 per week, and at one time he was paid 
@57.00 per week, but his average wage was about $30.00 per week. He 
testified that appellant owed him $1523.50 over and above the reeular . 
wages which had been paid him during the period of employment; that 
‘this was due by reason of a contract which appellant, through its 
Manager, entered into. He testified that on May 1, 1919, he hed a con- 
‘versation with Zeffrin in which Zeffrin told appellee that if appellee 
would continue in the employment of appellant that appellant would pay 
him fifty cents per hour; that he would be paid during the year at the 
‘rate of $30.00 per week, and the difference between the $30.00 per week 
and the amount which he would receive at the rate of fifty cents per 
hour would be paid him at the end of each yesr. This comversation was 
Saeniea by Zeffrin. 
hehe iiton continued in the employment of appellant from May 1, 1919, 
until March 7, 1923, when he was discharged. Just aftcr his dis- 
Charge he wrote a letter to appellant at Muscatine, Iowa, and made a 


~and for $1523.50, being the difference between what he was paid and , 
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at he claimed he earned. Fred Block went to Moline and had a talk 

ith appellee end JZeffrin. Block asked appellee what this letter 

9 ent and appellee said he had about $1500.00 coming for bekk wages. 
frin said appellee had only the fractional part of 2 week coming, 
amounting to about $10,00, and he denied that he ever had ony conver- 
sation with appellee with reference to fifty cents per hour. Block 
told Zeffrin to give appellee a check in full. 4Zeffrin wrote a check 
for $10.80, and made out a receipt which was signed by Kell in the 
presence of Block, Zeffrin, and two other witnesses. The check was 
‘endorsed by appellee and cashed and contained the words; "labor to 

date in full." 

| he declaration consisted of the common counts. Appellant filed 
the general issue together with an affidavit of defense which alleged 
that appellee had been paid in full, and that there hed been an accord 
and satigfaction. 

fhe principal contention of appellant is that the receipt by appel- 
lee of the check, his cashing the same, and his signing the oe 
egonstitute an accord and satisfaction and are e ber to this suit. Where 
there is a dispute as to the amount of a claim, and the claim is un- 
“liquidatea, and a check is sent to the creditor in full payment of the 
Seigim, the acceptance of the check by the creditor is an aeceptance of 
the pend tion upon which it was offered, and the balence of the clain, 
cit ey is thereafter barred. The creditor has no alternative except 

' to accept what is offered with the condition upon which it is offered, 
or to refuse it. If he accepts the offer the acceptence incluées all 
conditions attached thereto notwithstanding any protest the creditor 
may make to the contrary. Ennis vs. Pullman falace Car Co., 165 Ill, 
161; Centon Coal Co. vs. Parlin, 215 Ill., 244; Janci vs. Carny, 287 Tll, 
359. In Re; Estate of Cunningham, 311 Tll., 311. 

The facts presented do not show an accord and satisfaction. The 
appellee claimed there was a balance due him covering several years. 
This was disputed by appellant. — At the conference between Block, 
Zeffrin, and appellee, appellant refused to recognize the claim or to 


pay anything on it. It was undisputed there was $10.80 due for labor 
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this undisputed claim. If any amount had been received on the disput ed 
slaim for back wages appellant might be in a position to insist that 
here was an accord end satisfaction, but under the fects presented 
here was no accord and satisfaction and appellee was uot barred there- 
by. 

Appellant contends thet the verdict is not sustained by the evi- 
@ence. It is the contention of appellant that the only inference tit 
= be drawn from the evidence of appellee is that the contract if there 
was one was to be for one year only and not until March 7, 1923; that 
the amount due as stated in the bill of particulers for the first year 
was $502.50, and this is the most under sny view of the evidence that 
appellee would be entitled to recover; that the evidence does not even 
Bustain this congention, and that appellee received his pay every two 
weeks without protest and waited until after he had been discharged 
‘Before he claimed his back pay, and for that resson the evidence does 
‘not show he is entitled to receive any emount. 

The evidence shows that appellee was employed as a yard man. He 
hed charge of eight horses, fed and watered them, Sundays, mornings, 
Rights, and holidays. He cleanéd the office and built the fires in 

phe furnace. He went to work about five O'clock in the morning. The 
drivers Giver’ out the etebien in the morning but appellee cleaned 
Rion out on Sunday. He washed the floors in the office, wiped the 
furniture, and during a part of the time drove a team, hauled cosl at 
extra hours early in the morning, and late at night. He worked as late 
)@s seven or eight o'clock and sometimes as late as nine o'clock at night. 
Appellee testifted that on Mey 1, 1919, Zeffrin said he would pay him 
‘the extra fifty cents yam ees that immediately wpon Zeffrin's making 
‘this statement appellee began keeping a record of the exact number of 
hours which he worked each day, which record was offered in evidence. 
May 1, 1920, appellee turned in his time to Zeffrin and was paid an 
@itional $250.00 which Zeffrin claimed was a bonus and which sppellee 
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@leimed was for his extra time. Appellee testified the $250.00 was 
mot sufficient to vover the amount which he had earned, and that 

he had various conversations with 4effrin relative thereto, and with 
eference to the additional amount which he was entitled to receive; 
that he talked with Zeffrin a year or more after the 250.00 was paid. 
He says he talked to him:about two weeks before Christmas in 1921. He 
testified that shortly after the $250.00 was paid he had « telk with 
Zeffrin and said he was dissatisfied, and 4effrin said he would raise 
his pay to $37.00 a week and would pay the balance at the end of the 
‘year; that nothing was said as to how long the arrangement would lest; 
thet he received $37.00 per week from that fants until Christmas when he 
was reduced to $32.00 per week, and he was finally cut to $30.00 per 


week, and later got only $27.00 per week. 





Block testified that all the yard foremen in the employ of appel- 
lant were hired by the week and not by the hour; that Zeffrin had no 
guthority to hire appellee or anybody else by the hour; thet he (Block) 
@id not decide to pay this alleged bonus until in May, 1920. Zeffrin 
‘denied the conversation with appellee but seid that on May 1, 1919, he 
had a talk with appellee in which he told him that if his services were 
faithful he would pay him s bonus at the end of the year 1920; that 
appellee would be paid for all holidays whether he worked or not; if he 
was out hseuling coal on Sundays, or if he was out late at night on my 
‘other duty outside of taking care of the office ond feeding the horses 
the would be paid extrs; that there was nothing said about fifty cents 
per hour; that he agreed to pay appellee fifty cents per hour for over- 
time, and paid him $250.00 in June 1920. He admitted that appellee was 
dissatisfied with the $250.00 and thet appellee showed yeffrin his time 
‘book and said he had more coming, and that he did not remember of appelle 
talking about it later on. He also testified that in arriving at the 
amount which appellee was paid for the partial week he figured at tie 
rate of £27.00 per week; that sppellee was supposed to work ten hours 
per day outside of taking care of the barn and cleaning the office; 


‘that Zeffrin Kept the record of the time Kall worked each day snd week; 
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thet in figuring the $10.80 which appellee was paid at the time of the 
settlement he figured Moriday and Tyesday in full and a part of \/ednesda; 
the rate of forty-five cents per hour. 

t From this evidence it is apparent that there was considerable di s- 
mate between the parties. The evidence on behalf of appellant is not 
in harmony. Block testified that he did not decide to give the bonus 
until 1920, while Zeffrin testified that he promised appellee the bonus 
in May, 1929. Block testified that Zeffrin had no authority to pay 

by the hour, and yet Zeffrin testifies that he agreed to pay Kall for 
extra work by the hour, end thet the amount of the check of 10,80 wes 
figured at the rate of forty-five cents per hour. It seems strange 
that appellee, if there was nbdbhing said about fifty cents per hour, 
ghoula keep an accurate time book as to the exsect number of hours he 
worked from May 1, 1919, until his final discharge. It was a question 
for the jury to say which of these witnesses they would believe. It is 
not within our province to interfere with this judgment unless we can 

: y that it is clearly against the weight of the evidence. We do not 
feel justified in reversing the judgment on the ground thet it is 
contrary to the evidence. 

Appellant contends that the fourth instruction on behalf of 
appellee assumed that appellee was to be paid at the rate of fifty cents 
per hour, thet the contract was indeterminate, and that such a contract, 
: entered into, would be in conflict with the statute of frauds. The 
instruction is not capable of the interpretetion placed upon it. It 

te] s the jury if they believe from ell the evidence that a contract 

@f employment existed between the parties, and that plaintiff was to 

| paid at the rate of fifty cents per hour, and that such contract 

Was indeterminate. There was no assumption either that the contract 
Was indeterminate, or that the rate was fifty ceuts per hour. It told 
the jury that they must determine from the evidence that these facts 
existed. There was no error in this instruction. 

The ninth, tenth, twenty-fifth, twenty-sixth and twenty-seventh 
instructions were on the law of accord and satisfaction. The first 
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“tmstructions were given and the last three refused, and error is 


ext 
ysiuonbe! to trsq s bas fisre wk ‘pabeqgt bas pated, boxy it ed 


etuod Tog aimee ovil-ytzo® te 


o 


Fos at Meat bages to tisdsd ae) sonobive edt asters | ould aad 
-  gunod odt svig of ebioes tom ‘bib ou tedd beitttaed fools , 
eapod odt eeifeqgs beaimotg of ‘tents beftitaet aixttes eLbin 
yeq o¢ ytivedivus ca bad aitttes dedt beltite at foie HOE 


yot [fsi tsq of, beorse of 


asw O08 ,Of% te ideedo et to tnvoms edt tedd bas ,twod exit ya 


qs 
~~ 


eee? smesee Ti .raod Teg & RTNSO ovit-yo0t to ies odd 


gettessp e asw JI .sgtedos EB [antt ald tito 200 J yeu = 


ei dT .evetiod bivow y 
7h r 
> ARE: ee 
acm 
... fem of 


a4 


Wy es 


to tfiedsd mo noitousd 


atneo EttLt to ster ent ts Biaq od ot asw eotleaas soutt Somme 


ah 


_ostiace 8 dora Isdt Bas ,sisnimiretebat esw doardnos ould bedt 


ed® .abmstt to stutata odd At lor tol tines at ed BLsow - dat 


$I «th mogy beoskg nottsterqretai ait to ofdsqse ton at sons 
dia fd 7F os 


Testtinos a dadt sorlebive eit ifs mort ove tied vods tt 


ttitnis{y tads 50s sotizeg and neowtod hosatxe Suen 


tat Bas ,two0d req aineo wanes to pl oe até t 


: © Bie 
taexvtnas oft dais todtts SOLS GREBRS | ox asw ered 
afceo gilt eaw 

sanehirs out mort onimrotes tesm vont par 


Be itetrr: 5 


wotitepctant rr gi ToOTTS ox aw oredT 
So Bas 
end Snes dete -yda9ird oD Pgenowd ones ttein 
fottodteat t368 bis Hiesos te wal ort 0° exew anolt 


Bi xoxrts bre boattes eserd? teal est Site noves otow anott 








ssignea upon the three that were refused. The ninth and tenth 

lly covered the law of accord and satisfaction. Appellant was not 
yntitled to have the law repeated in the other instructions. ‘There 

as no error in refusing these three instructions. 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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General No. 7698 Agenda No, 2 
April Term, A. D. 1924 


The People of the State of Illinois, Defendant in’ Error. 
vs. 
Ellen Barnes, Plaintiff in Error. 





Error to the Circuit Court of McLean County. 
SHURTLEFF, P. J. “tl 


This is a writ of error to the Circuit Court of McLean 
County. 

Ellen Barnes, plaintiff in error, is the keeper of a 

2 hotel in the City of Bloomington. A bill was filed to 
enjoin the use of the premises under the Illinois Prohi- 
bition Law by the State’s Attorney. A decree was en-. 
tered in accordance with the prayer of the bill. 

The evidence showed that Ellen Barnes sold whiskey 
to one L. J. Ford. She admitted she made beer. The 
Sheriff searched the premises under a warrant and found 
a complete still, fiftyeight bottles of beer, some of which ‘ 
was in the ice box, a jar of mash in the process of fer- 
mentation, several packages of malt and hops, a bottle 
containing alcohol, a jug of wine and three bottles of 

_ whiskey that were not marked by drug store labels Pr | 
showing their purchase for medical purposes, as required , 
by law. — 

Plaintiff in error offered proofs tending to show that 
the whiskey was purchased upon prescription from a 
druggist, and 

Page 1 | 

that the alchohol was in the hotel prior 
to the enactment of the Prohibition Law; that the beer 
was made by Sarah Ramsey, a friend, residing with 
plaintiff in error in the hotel, but as a witness for the 
People and plaintiff in error denied the sales. The still, 
plaintiff in error accounted for, as having been purchased 
by her husband prior to the passage of the Prohibition 
Act, and that plaintiff in error did not know it was in the 
hotel. Plaintiff in error’s husband had been dead three 





years. 
There was a conflict in the evidence but the court | 


below saw and heard the witnesses testify and we see no 
eround for disturbing the decree of the chancellor on the 
findings of fact. 

Section 21 of the Prohibition Act provides: “Any 
room, house, building, boat, vehicle, structure or place 
where intoxicating liquor is manufactured, sold, kept or 
bartered in violation of this act, or where any mash, 
still or other property designed for the illegal manufact- 











ure of liquor is kept, and all intoxicating liquor, mash, 
still, or other property kept and used in maintaining the 
same, is hereby declared to be a common nuisance; a 
single unlawful sale or barter or a single act of manu- 
facturing liquor unlawfully shall constitute a nuisance 
as herein defined.” 

Defendant in error’s only contention argued in her 
brief to reverse this decree is that: ‘Under the provi- 
sion of the Volstead Act, a single sale, without more, 
and with no evidence of the continuation or recurrance 
of law violation or of facts strongly indicating either 
sales or long continuing violations or such a recurrance 
of unlawful acts or sales as to colorably indicate that the 
criminal prosecutions and penalties provided 

Page 2 
by other parts 
of the Act were inadequate to cope with the situation, 
does not constitute a nuisance or warrant an injunction,” 
quoting U. S. v. Cohen, 268 Fed. 420, and cases therein 
cited. 

Section 21 of chapter 43, Cahill’s Rev. Stat. 1923, 
provides, that a single unlawful sale or barter, or a sin- 
gle act of manufacturing liquor unlawfully shall consti- 
tute a nuisance as defined in the Act. The same rule has 
been adhered to in the later Federal cases. Singer v. U. 
S. 288 Fed 695; U. S. v. Reisenweber, 288, Fed. 520; Fei- 
gin v. U. S. 279 Fed. 107; Lewinsoln v. U. S. 278 Fed. 421; 
U. S. v. Eilert Brewing & Beverage Co. 278 Fed. 659; 
Grey v. U. S. 276 Fed. 395; Young v. U. S. 272 Fed. 967; 
Wiggins v. U. S. 272 Fed. 41 

We find no error in this record on the assignment of 
errors and brief and argument of plaintiff in error from 
which the decree of the Circuit Court of McLean County 
should be disturbed. The decree of the lower court is 
therefore affirmed. 

Affirmed. 
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General No. 7714 Agenda No. 12 
April Term, A. D. 1924 


Bloomington & Normal Railway and Light Co., Appellee J\-S 
vs. ee 
A. E. DeMange, Appellant Ae 


Appeal from McLean 
HEARD, J. 


Appellee brought suit in assumpsit against appel- 
lant in the circuit court of McLean county and filed its 
declaration, which consisted of the common counts and 
an affidavit of claim. Appellant filed thereto pleas of 
the general issue and setoff and filed therewith his af- 
fidavit of merits. Appellee thereafter filed its motion 
for judgment in accordance with its affidavit attached 
to its declaration on the ground that defendant’s affidav- 
it of merits showed no defense, which motion was by the 
court allowed, and it was ordered that testimony be tak- 
en to ascertain the amount of plaintiiff’s damages but no 
‘ testimony was heard. Judgment ‘was rendered for 
plaintiff for $1,676.13 and costs from which judgment an 
appeal was taken to this court in which case an opinion 
reversing and remanding the case was filed January 17, 
1923, which is found reported in 229 II]. App. 108 refer- 
ence to which case is made for the contents of the affi- 
davit of claim, affidavit of merits and the written order 
given to appellant to appellee for the motor upon which 
this suit is brought. 

After the case was reinstated in the circuit court 
Appellant amended his affidavit of merits increasing the 
amount claimed for damage to the rice crop from $700.00 
to $1400.00, leaving the issues and claims of the parties 
in all other respects as they were upon the first trial. 

The second trial of the case was commenced on 
Wednesday, September 19, 1923, and on that day the 
court stated that there were reasons 
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why the case could 
not proceed on the following day, excused the jury un- 
til Friday morning at which time the trial proceeded and 
resulted in a verdict for plaintiff for $1750.97 upon which 
verdict judgment was rendered from which judgment 
this appeal has been perfected. 

Appellant in his brief says: “That a trial Judge, in 
the absence of a motion with cause shown or consent of 
parties, has no power to adjourn a trial for two nights 
and a day and a half and neither the practice act or com- 
mon law of proceedure justifies the assumption of such 











power.” When the adjournment was taken the court 
stated that there were reasons why the case could not 
proceed the next day. Appellant made no objection and 
by his silence gave consent to the action of the court. 
To allow counsel to attempt to take advantages of a pro- 
ceedure to which they had given a_ tacit consent is 
a practice which can not be tolerated. Appellant’s crit- 
icism of the action of the court in this respect is entirely 
unjustifiable. 

The written order of Appellant which is the basis of 
this suit is the same written order which is set out in 
B. & N. Ry. & L. Co. v. DeMange Supra. In construing 
this contract we there said: “When we apply the rules 
of construction above stated to this contract, we must 
hold that by the terms of the contract appellee agreed 
to ship the motor in question to Dudley, Missouri, within 
sixteen weeks from January 26, 1920, and that time was 
of the essence of the contract.” 

The motor was not received by Appellant at Dudiey. 
Missouri, within the time specified in the contract and 
was not delivered until September 25, 1920. It is true 
that D. W. Snyder, the agent of Appellee, testified that 
“the motor was delivered the latter part of August to 
Mr. DeMange’s plantation, it may not have been deliv- 
ered until early in September.” But it appears that 
this testimony is not based on his personal knowledge 
but as he says upon information received from Appel- 
lant, and the written evidence shows that the date given 
him by Appellant in different letters was September 25, 
1920. 
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The declaration in the case consisted of the common 
counts and it is contended by Appellant that to warrant 
a recovery under the common counts alone Appellee 
must have completely performed his part of the contract 
and that he can not under the common counts prove an 
excuse for its non-performance. The rule is. well sct- 
tled in this State that to entitle a plaintiff to recover up- 
on a contract under the common counts he must prove 
that he has fully and completely carried out the part of 
the contract on his part to be performed and that he 
can not prove a waiver or other excuse for the non-per- 
formance of the contract. If he has not fully carried 
out and performed his part of the contract but such com- 
plete performance had been waived or there is other ex- 
cuse for non-performance, then the plaintiff must de- 
clare specially upon the contract and set up such excuse 
for non-performance in the declaration. 

In the present case however, Appellant did not 


a 


{ y 
vaMylunty 
hy ONT Ray 


Hoa ial 
Rae Pa 








seek to take advantage of this rule of pleading in the 
trial] court, but filed his affidavit of merits in which he 
recognized the right of Appellee to be allowed the pur- 
chase price of the motor so that under the practice act 
plaintiff's claim was not a matter for adjudication but 
the only question was whether or not as against it Appel- 
lant should be allowed damages by way of recoupment. 
In this state of the record Appellant can not be heard to 
contend that no recovery could be had in this case un- 
der the common counts. 

It is contended by Appellee that even if by the con- 
tract for-the purchase of the motor Appellee was bound 
to deliver the motor sixteen weeks from January 26, 
1920, Appellant can not claim damages because of de- 
lay in shipment for the reason that Appellant repeatedly 
thereafter urged shipment be made as soon as possible, 
and even demanded the shipment of the motor, when he 
knew it was useless for that seasons crop and calls par- 
ticular attention to a letter written by Appellant on July 
31, which states: “I suggest that you continue to urge 
shipment of the motor on the earliest possible date re- 
gardless of the question whether it will arrive in time to 
be of service to this season’s crop.” 
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Sec. 52, Chap. 121la, Rev. Stats. Ill. provides: “In 
the absence of express or implied agreement of the par- 
ties, acceptance of the buyer shall not discharge the sell- 
er from liability in damages or other legal remedy for 
the breach of any promise or warranty in the contract to 
sell or the sale. But, if after acceptance of the goods, 
the buyer failed to give notice to the seller of the breach 
of any promise or warranty within a reasonable time af- 
ter the buyer knows, or ought to know of such breach, 
the seller shall not be liable therefor. Sec. 69 provides 
(1) Where there is a breach of warranty by the seller, 
the buyer may, at this election— 

(a) Accept or keep the goods and set up against 
the seller, the breach of warranty by way of recoupment 
in diminution or extinction of the price. 

(b) Accept or keep the goods and maintain an act- 
ion against the seller for damages for the breach of war- 
ranty. 

(c) Refuse to accept the goods, if the property 
therein has not passed, and maintain an action against 
the seller for damages for the breach of warranty. 

(d) Rescind the contract to sell or the sale and 
refuse to receive the goods, or if the goods have already 
been received, return them or offer to return thein to 
the seller and recover the price or any part thereof 
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which has been paid.” 

In 23 R. C. L. 1874 it is said: “The acceptance of the 
goods by the buyer after the time for delivery is a waiv- 
er of the sellers failure to deliver in the required time in 
so far as the sellers right to recover the price is concern- 
ed, though the buyer may still have the right to claim 
damages for the failure to make due delivery.” 

It is to be noted that the notice required by section 
52 supra is not a notice as to the amount of damages 
claimed to have been sustained by the buyer, but is a 
notice of “the breach of any promise or warranty.” In 
the present case the contract was for the delivery of the 
motor within a specified time and time was of the es- 
sence of 
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the contract. The contract was also for the delivery 
of the motor for a purpose specified in the contract. 
There is no question in the case but what Appellee not 
only had full knowledge of its own that it had breached 
the contract but its attention was called to the fact that 
it was not complying with its contract by various letters 
written by Appellee to Appellant calling its attention to 
the fact that it was not complying with its contract, and 
also calling Appellee’s attention to the fact that Appel- 
lant suffered certain specific damages by reason of Ap- 
pellee’s failure to comply with its contract. 

Construing the contract in question as we did in the 
former case, under the evidence in this case, we are otf 
the opinion that notwithstanding Appellant accepted 
the motor in question at a later date than that fixed for 
its delivery by the contract, Appellant is entitled to re- 
coup, as against the purchase price of said motor, such 
damages, if any, as he may have proven by a preponder- 
ance of the evidence in the case that he sustained as the 
direct proximate result of Appellee’s failure to deliver 
the motor at the time fixed by the contract for its deliv- 
ery. 

It is contended by Appellant that the judgment is 
based on a verdict which is manifestly against the weight 
of the evidence in the case. Appellant’s claim for dama- 
ges was of two kinds, one for damages to a crop of rice 
for the irrigation of which by the terms of the contract 
the motor was purchased, and the other was for moneys 
expended by him for the expense of installing another 
motor on Appellee’s well for use in irrigating the rice 
crop. 

Appellant was only entitled to recoup such damages 
as he sustained as the direct and proximate result of 
Appellee’s failure to comply with the contract. Whether 
or not Appellant sustained damage by reason of a pai- 
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tial failure of his rice crop as the direct proximate result 
of such failure was a question of fact for the jury and 
they have found that he was not so damaged. We do 
not feel that under the evidence in this case we would be 
warranted in disturbing their finding. 
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The contradicted evidence in the case shows that it 
was necessary in the cultivation of a field of rice that 
water should be turned upon the field to a depth suf- 
ficient to cover any grass or weeds that had started in 
the entire field and that a failure to get water on in apt 
time results in damage or failure of the crop; that Ap- 
pellee having failed to comply with its contract for the 
delivery of the motor it was necessary for Appellant to 
procure another motor for the purpose of irrigating the 
crop; that he did so and that in so doing he was put to 
an expense of $45.00 for hauling the motor and return- 
ing it, $9.00 for installing the borrowed motor, $3.28 
travelling expenses of the men who installed it and that 
he paid $2.50 per day for 83 days, amounting to $185.00 
for the use of the motor. These expenses amounted in 
the aggregate to $242.28 and under the undisputed evi- 
dence in the case Appellant was entitled to recoup the 
same as against the purchase price of the motor which 
purchase price was shown by the contract to be $1480.00. 
Appellee, therefore, was entitled to recover instead of 
$1715.97, the purchase price, $1480.00 less $242.28 which 
is $1237.72, together with $21.13 express charges paid 
by Appellee making a total of $1258.85, together with 
5% interest thereon from Oct. 25, 1920, amounting to 
$183.49 making a total of $1442.34 the amount for 
which Appellee was entitled to judgment against Appel- 
lant. There is no basis in the record for the allowance 
of interest from an earlier date. 

If Appellee shall enter its remittitur within fifteen 
days from the filing of this opiniion reducing the judg- 
ment to $1442.34 as of the date of September 29, 1923, 
the judgment as remitted will be affirmed, otherwise be 
reversed and remanded. 
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General No. 7735 Agenda No. 27 
April Term A. D. 1924 


The People of the State of Illinois, Appellant 
VS. 
Cecil Day, Appellee 


Appeal from the County Court of Ford County. 
HEARD, J. 


This is an appeal from a judgment of the County 
Court of Ford County, Illinois, ordering the return of an 
automobile which had been seized by the sheriff. The 
information which had been filed in the County Court in 
the nature of a libel states that on September 22, 1923, 
the sheriff, being an officer of the law, discovered Oren 
Day in the act of transporting intoxicating liquor in viol- 
ation of the Illinois Prohibition Act, in a certain Chand- 
ler automobile; that the sheriff seized said intoxicating 
liquor, found in said automobile, and that the sheriff did 
also seize and take possession of the said automobile, and 
attempted to arrest Oren Day, the driver, then and there 
in charge of and driving the said automobile; that Oren 
Day, then and there escaped arrest and has not since 
been apprehended. 

The information further stated that Cecil Day, the 
son of Oren Day, claimed to be the owner of the said 
automobile, and that Oren Day had no interest in said 
automobile, but that Cecil Day had given Oren Day per- 
mission to use and drive the said automobile at any time 
the said Oren Day might desire to use the said automo- 
bile. 

The information also asked that a time be fixed for 
the hearing and that a summons for Cecil Day be issued 
for the purpose of having an order made to sell the au- 
tomobile as provided by the Illinois Prohibition Act. 

Appellee filed an answer to said information alleg 
ing that he was the owner of the automobile in question; 
that he does not know that there was any intoxicating 
liquor found and that he has demanded 
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said automobile, 
as the owner of the same, but that said sheriff has re- 
fused to deliver the same to him; that he denies that he 
had given permission to the said Oren Day to drive said 
automobile at such times that the said Oren Day might 
desire to use the same; that he denies the right of the 
said sheriff to hold the same against him under the IIlin- 
ois Prohibition Act, and the answer prays that the court 
may by its order require the sheriff to deliver the same 
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to him as his property. 

By agreement of the parties the case was set for 
hearing on October 15, 1923, on which date the States 
Attorney entered a motion to dismiss the information, 
and to set aside the rule to show cause asked for in said 
information for the reason that the information was 
premature. 

A cross motion was entered by Appellee, asking the 
court to order the automobile returned to Appellee. The 
court allowed the motion to dismiss the information, or- 
dered the same dismissed and ordered the sheriff to re- 
turn the automobile to Appellee. 

Section 32, Chap. 43, Smith-Hurd, Ill. Rev. Stats. 
1923 provides: ‘When any officer of the law shall dis- 
cover any person in the act of transporting in violation 
of the law, intoxicating liquors in any wagon, buggy, au- 
tomobile, water or air craft, or other vehicle, it shall be 
his duty to seize any and all intoxicating liquors found 
therein being transported contrary to law, with or with- 
out a warrant. Whenever intoxicating liquors trans- 
ported or possessed illegally shall be seized by an officer 
he shall take possession of the vehicle and team or au- 
tomobile, boat, air or water craft, or any other convey- 
ance, and shall arrest any person in charge thereof. Such 
officer shall at once proceed against the person arrested 
under the provisions of this Act in any court having com- 
petent jurisdiction but the said vehicle or conveyance 
shall be returned to the owner upon execution by him of 
a good and valid bond, with sufficient sureties, in a sum 
double the value of the property, which said bond shall 
be approved by the court having jurisdiction of the case 
ana shall be conditioned 
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to return said property to 
the custody of said officer on the day of the trial to abide 
the judgment of the court. The court upon conviction 
of the person so arrested shall order the liquor destroy- 
ed: Summons shall issue against the owner of such ve- 
hicle or conveyance and all persons holding liens against 
said property, if they can be found within the jurisdic- 
tion of the court; if not so found, service must be had by 
publication as provided in section 46 of this Act. 

Unless good cause to the contrary is shown the court 
shall order a sale by public auction of the property seiz- 
ed, and the officer making the sale, after deducting the 
expense of keeping the property, the fee for the seizure, 
and the cost of the sale, shall pay all liens, according to 
their priorities, which are established, by intervention 
or otherwise at said hearing or in other proceedings 
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brought for said purpose, as being bona fide and as hav- 
ing been created without the lienor having any notice 
that the carrying vehicle was being used or was to be 
used for illegal transportation of liquor, and shall pay 
the balance of the proceeds into the Treasury of the 
county in which the violation occurred. All liens against 
property sold under the provisions of this section shall 
be transferred from the property to the proceeds of the 
sale of property. If, however, no one shall be found 
claiming the team, vehicle, water or air craft, or auto- 
mobile, the taking of the same, with a description there- 
of, shall be advertised in some newspaper published in 
the city or county where taken or if there be no news- 
paper published in such city or county, once a week for 
two weeks and by hand bills posted in three public pla- 
ces near the place of seizure, giving notice to the owner 
or lien holder of said property to appear in court and 
show cause, if any they have, why said property shall not 
be sold. And if no claimant shall appear within ten days 
after the last publication of the advertisement, the 
property shall be sold and the proceeds after deducting 
the expenses and costs shall be paid into 
Page 3 

the treasury of 
the county in which the violation occurred.” 

It is assigned for error by Appellant that, Oren Day 
not having been arrested and convicted, the filing of the 
information was premature and that therefore the court 
had no right to order the return of the automobile to 
Appellee. 

The law does not provide that the filing of the infor- 
mation and issuance of the summons shall be after con- 
viction, but both reason and a careful reading of the 
statute in question require that a contrary construction 
be placed upon it. The law provides for service by pub- 
lication which it would not be likely to do if the accused 
was already in the custody of the law. 

It is not every automobile in which liquor is trans- 
ported which may be forfeited, sold and the proceeds 
turned into the County Treasury. It is only when good 
cause to the contrary is not shown that the court will or- 
der a sale. If good cause to the contrary is shown then 
the court will refuse to order a sale and if all parties 
claiming the automobile are before the court it will or- 
der it returned to the party entitled to the possession. 

It is scarcely conceivable that a legislature would 
pass a law which would deprive an innocent owner of an 
automobile of his property indefinitely and perhaps en- 
tirely just because some person, who had used it without 
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the permission, knowledge, or consent of the owner, to 
transport intoxicating liquor had not been apprehended. 

It is claimed by Appellant however that the owner 
could give a bond and thus obtain possession of his prop- 
erty. The bond required however is conditioned “to re- 
turn said property to the custody of said officer on the 
day of the trial to abide the judgment of the court.” If 
Appellant’s construction of this statute be correct then 
the innocent owner would be deprived of his right of 
property as he could not sell or dispose of it without in- 
curring a forfeiture of his bond but must retain the 
same, and if the offender was never apprehended he 
would be entirely deprived of such right of sale or dis- 
position. 
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That it was not the intention that the commence- 
ment of the proceedings to subject the automobile to 
forfeiture and sale was to await the conviction of the 
offender is evident by the fact that the bond provided by 
such section is to “be approved by the court having jur- 
isdiction of the case.” 

When Appellee filed his answer claiming the auto- 
mobile both parties were before the court and Appellee 
by dismissing the information could no more deprive 
Appellee of his right to have his claim adjudicated than 
could a plaintiff in an action in assumpsit in which a set 
off had been filed, or a complainant in a chancery case 
in which a cross bill had been filed, by dismissing his suit 
deprive the defendant of the right to have his claim ad- 
judicated. 

When the States Attorney dismissed his information 
it was a virtual admission of Appellee’s claim and Appel- 
lee then bring the only person before the court claiming 
the automobile, the court property ordered it returned 
to him. 

The judgment of the county court is affirmed. 
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April Term, A. D. 1924 A a A 
Stanley Grubezak, Plaintiff in Error. 
! vs. 
Jessie Smith, Executrix of the Last Will and Testament 
of Louis Smith, deceased, Defendant in Error. 


Writ of Error to Vermilion. 
NIEHAUS, J. 


This suit was brought by the plaintiff in error, Stan- 
ley Grubszak, against the defendant in error Jessie 
Smith as Executrix of the Estate of Louis Smith, deceas- 
ed, in the circuit court of Vermilion county, to recover 
damages for personal injuries suffered in a collision of 
the automobile of the plaintiff in error with that of the 
ceceased. The collision occurred on the Dixie Highway, 
near the village of Wellington, in Iroquois county on the 
evening of May 14, 1922. The allegation of negligence 
against the deceased, Louis Smith, is, that by his servant, 
he carelessly and improperly ran, managed, operated and 
drove his automobile; and thereby caused it to run ind 
the automobile of the plaintiff in error; there is also a 
charge in the declaration, that the Smith automobile, 
was ariven at. an excessive and dangerous rate of speed, 
sin view of the condition of the traffic, and the use of the 
way, at the place of the collision. The case was submitt- 
ed te the jury for determination on the charges mention- 
ed. The trial resulted in a verdict of the jury finding 
the issues in favor of the defendant, and judgment was 
rendered on the verdict. A writ of error is prosecuted 
to reverse the judgment. 

It appears from the evidence, that the decedent, 
Louis Smith, was riding in a Packard Sedan, traveling 
south on the Dixie Highway; and the car was driven by 
Pearl Gordon, his driver; Smith was accompanied by 
Carles M. Crayton, an attorney residing in Danville. 
They were coming back from a visit to Chicago. The 
plaintiff in error was driving a Buick coupe, and had visit- 
ed Danville on the day in question, and was returning to 
Chicago. He was accompanied by a companion, named 
Joe Golomowski. The plain- 
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tiff in error suffered severe 
injuries from the collision, and the injuries of the dece- 
dent were fatal. The question of who was to blame for 
the collision; whether the decedent was guilty of the 
negligence charged, or the plaintiff was guilty of con- 
tributory negligence, were controverted questions of fact 
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in the case. These questions could only be determined 
by passing on the credibility of the witnesses who testi- 
fied, and were therefore questions peculiarly within the 
province of the jury to determine. The jury reached the 
conclusion, that the decedent’s car was not negligently 
driven or operated; or that the plaintiff in error was him- 
self guilty of contributory negligence. We cannot say, 
that reaching either one of these conclusions was not 
warranted by the evidence; nor that the verdict was con- 
trary to the weight of the evidence in the case. Soren- 
sen v. Chicago Railways Co. 217 Ill. App. 174; Shearer v. 
A. E. & C. R. Co. 200 Ill. App. 225. 

The record does not disclose any error in the rulings 
of the court upon the admission or rejection of evidence; 
and there appears to be no error in the instructions given 
for the defendant in error. It is contended that the 
form of the verdict is erroneous; the verdict found the is- 
sues in favor of the defendant; it is insisted that there 
should have been a finding that the defendant was not 
cuilty. There is no merit in this contention. The de- 
fendant in the case was the Executrix of the Estate of 
the decedent, and it was the decedent who was charged 
with having been guilty of the tort; and not the execu- 
trix of his estate; and the question involved was not only 
whether the decedent was guilty or not guilty, but also 
whether the defendant in error was liable or not liable 
as executrix of his estate. The form was not incorrect. 
But an error in the form of a verdict in this kind of a 
case is not regarded as reversible error: Illinois Central 
R. R. Co. v. Reardon 157 Ill. 372. For the reasons stated, 
the judgment is affirmed. 
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April Term A. D. 1924 


William P. Smith, Appellee. 
vs. 
Wabash Railway Company, Appellant. 


J 
| General No. 7743. Agenda No. 32 


Appeal from Morgan. 
NIEHAUS, J. 


In this case the appellee, William P. Smith sued the 
Wabash Railway Company, appellant, in the circuit court 
of Morgan county, to recover damages under the ‘“Fed- 
eral Employers Liability Act,’ for personal injuries suf- 
fered by him, while employed by the appellant, as section 
hand and track repairer. The declaration alleges, that 
the appellant Railway Company was engaged in inter- 
state commerce, and in the transportation of interstate 
freight: and that at the time of the injury, namely, on 
the 15th of November, 1922, it was negligent in trans- 
porting a carload of coal over its tracks in a freight car, 
which was in a defective condition. The evidence tends 
to show, that the freight car in question was a Chicago 
& Alton coal car, which had been transferred to the ap- 
pellant, for transportation purposes, and that there was 
a defect in the truck frame or arch bar, which apparent- 
ly caused the truck frame to collapse, and derailed the 
car just before it reached the place where the appellee 
was walking along the side of the track, in the course of 
his employment; and that the collapsing of the ri 
frame caused the coil springs in the truck to be ejected 
therefrom, and to strike the appellee; thereby causing 
his injuries. 

There was a trial by jury, which resulted in a verdict 
and judgment in favor of the appellee, for $10,000.00. 
This appeal is prosecuted from the judgment. 

The main controverted question in the case, is wheth- 
er the freight car in question, had been properly inspect- 
ed by the appellant at the time of its transfer, for the 
purpose of, ascertaining whether it was in fit condition 
for use in the transporta- 
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tion of the coal. The appellant 
contends that the inspection of the freight car was a 
proper one; and that the car was found by the inspector 
to be in fit condition for such use; and that therefore no 
liability attaches. Whether the inspection was properly 
made, was a question of fact for the jury. The evidence 
tends to show, that there had been a crack in the truck 
frame, prior to its collapse, and that this defect was not 
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discovered by the inspectors. It is a reasonable infer- 
ence from the evidence, that the crack weakened the 
truck frame to such an extent that the great weight of 
the coal, together with the stress and strain of the trans- 
portation, broke down the frame and caused the acci- 
dent. And the jury were warranted from the evidence 
in reaching the conclusion, that the defect in the truck 
frame would and could have been discovered, if a proper 
inspection of the car had been made. It is contended, 
that the trial court erred in admitting the testimony of 
the witness, Charles E. Owens. Owens testified, that he 
was familiar with the duties and the work of car inspect- 
ion; and had considerable experience as car inspector 
for the appellant; that a crack in an arch bar, such as the 
one in question, ought to be seen by a reasonable in- 
spection. Appellant contends, that “to allow the wit- 
ness Owens to testify, that the crack ought to have been 
seen at a reasonable distance was allowing him not only 
te testify as to a matter that involved no particular 
science, skill or knowledge, in order to formulate the 
opinion given, but to state as his opinion on the very 
fact that the jury was to determine.” It was competent 
for the witness.Owens to testify from his experience as 
a car inspector, at what distance a crack in an arch bar 
like the one in question, could be seen in the ordinary 
course of inspection of the car; but the testimony that. 
it could be seen by reasonable inspection involved his con- 
clusion as to what was a reasonable inspection, and was 
therefore incompetent; but inasmuch as the testimony 
of the witness on that point, was merely a matter of 
opinion, it cannot be regarded as reversible; especially 
in view of the fact, that appellant’s own witness Knecht, 
who made the inspection in question for appellant, 
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in testifying concerning the same matter, stated, that 
cracks in cast steel frames like the one in question, were 
not very difficult to ascertain; and on cross examination 
further stated: “I do not use a hammer to detect 
cracks on arch bars. You can see them. No it is not 
very hard to see. They generally open up if they crack. 
Well a crack in the casting, they open up from the point 
it cracks—shells out. It is easier to detect a break in a 
cast steel frame than a wrought iron one.” 

Complaint is also made, because the court admitted 
in evidence as an exhibit, a photograph picture of a Bet- 
tendorf truck, like the one in use in the car in question. 
This picture was in evidence however, merely to give the 
jury a clearer idea of the construction of the truck, and 
the relative positions of the different parts; the arch 
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bars, and the springs, in the trucks. There was no error 
in the admission of the exhibit for the purposes of illustra. 
ting these features of the case. 
We tind no error in the instructions given for the ap- 
pellee; and the record does not disclose any improper’ 
conduct of counsel in the argument of the case. We do 
aS not regard the amount of damages fixed by the jury as 
excessive, considering the serious and permanent charac- 
ter of the appellee’s injuries. There is no reversible 
error in the record, and the judgment is therefore af- 
firmed. } : 
Judgment affirmed. 
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General No. 7750. Agenda No. 35. 
April Term, A. D. 1924 


= 


L. A. Whitworth, Appellee. 
Vs. 
Luther Perrine, Appellant. 


Appeal from county court Macoupin County. 
NIEHAUS, J. 


This action relates to a roadway located along the 
north line of, and a part of, the northwest quarter of the 
north west quarter of Section 25 in Brushy Mound town- 
ship in Macoupin county. The 40 acre tract mentioned, is 
owned by the appellee, L. A. Whitworth; north of this 
tract, and adjoining it, is a 40 acre tract owned by Luther 
Perrine, the appellant, who also owns the 40 acre tract 
to the east, and adjoining the tract last mentioned. The 
two 40 acre tracts now owned by the appellant, together 
with the 40 acre tract now owned by the appellee, weré 
formerly parts of one farm owned by the father of the 
appellant—George W. Perrine, who had his residence on 
the east 40 acre tract; and prior to his death had resided 

=~ + on this tract for over forty years. During the time that 
he occupied this farm, and while he owned. all the 40 
acre tracts mentioned, the shortest and most convenient 
way tc reach the public highway located on the west of 
the farm, was by using a strip of ground referred to as 
a roadway; and it was used as a roadway for the purpose 
of getting from his residence and farm to and from the 
public highway referred to; and it was the roadway used 
by Perrine and his family; and by others who wanted to 
reach the Perrine residence, or a road on the east side. 
It is clear from the evidence, that the use of the roadway 
was at all times by permission of Perrine, the owner of 
the strip of land in question, and was at no time was ad- 
verse to his ownership or control of the strip on which the 
roadway is located. Perrine, the owner, died about six 
years preceding the trial of the cause. After Perrine’s 
death, partition proceedings were instituted by his heirs 
at law, and the three 40 acre tracts were sold under de- 
cree 

of the circuit court by the master in chancery; the 
title of deceased to the 40 acre tract on which the road- 
way was located passed to the appellee; and the title to 
the other two forties, the forty north of appellee’s tract, 
and the forty to the east on which the homestead was 
located, passed to the appellant. This was in the year 
1919. After the master’s sale, the appellant took pos- 
session of the north and east 40 acre tracts, and used the 
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strip of ground upon which the roadway in question was 
located, in the sameway that he had done when his 
father was living; and as he had used it, as a member of 
his father’s family, until the fall of 1922, when the ap- 
pellee built a fence on the north line of this 40 acre tract; 
and also shut off the travel across the strip in question. 
The appellant tore down the fence, and when the ap- 
pellee rebuilt it, he again tore it down. Thereupon the 
appellee commenced this suit against him for damages; 
before a justice of the peace. She recovered a judg- 
ment for $150.00 before the justice, from which an ap- 
peal was prosecuted to the county court, where a jury 
was waived, and a trial by the court resulted in a finding 
and judgment for $35.00 against the appellant. This ap- 
peal is prosecuted from the latter judgment. 

There were no propositions of law submitted to the 
trial court; and therefore no questions of law are in- 
volved, for determination here; the only question to be 
decided is, whether the evidence is sufficient to sustain 
the finding and judgment of the trial court. C. L. & W. 
Ry. Co. v. People 205 Ill. 538; Grand pacific Hotel Co. v. 
Pinkerton 217 Ill. 61; Ryan v. Schutt 135 Ill. App. 61. 

The appellant’s claim with reference to his right to 
use the strip of ground in controversy as a roadway, ap- 
pears in his testimony; he stated on the trial: “I do not 
claim that this is a public road, but it is a road for me 
individually. The public has no right to use the road. 
wee’ T claim that the roadway, that J have the right to 
use, will straddle the line as I think it ought to be **** 
The forties on either side of this passage way were own- 
ed by George W. Perrine. He was my father 
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and died about six years ago. It was about four years 
ago, and at that time he owned both of these forties.*** 
My position is, that because, while I lived with my father. 
and afterwards, we always traveled this way, we now 
have the right to continue tc do so. This strip of land 
was always used for this purpose. When my father own- 
ed the land, and I was living with him, I always had the 
right to drive anywhere on the farm that I pleased.” It 
is apparent from the evidence, that neither the appell- 
ant, nor any one else, acquired any rights to the strip, or 
easement in the same, which was adverse or claimed, to 
be adverse to the full and complete ownership of appell- 
ant’s father; and the title of the strip in question at the 
time of the father’s death, was in the same condition 
with regard to ownership as the rest of the 40 acre 
tract upon which it was located; and the appellant had 
not acquired any right to use this strip adverse to his 
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father’s ownership at the time of his father’s death; and 
it is not claimed, that he acquired any easement in the 
strip since his father’s death. The father’s title and 
ownership, and complete control of the strip, passed by 
the master’s deed to the appellee. And the appellee 
having the same legal title, and complete ownership and 
_control, of the controverted strip of ground, as appell- 
ant’s father had, she also had the same legal right to 
stop the appellant in the use thereof; and to build and 
maintain the fence referred to. We find no error in the 
finding and judgment of the court; and the judgment is 
affirmed. 
Judgment affirmed. 
: Page 3 
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General No. 7629 Agenda No, 52 
April Term, A. D. 1924 
The People of the State of Illinois, Defendant in Error 
vs. 
Charles Rice, Plaintiff in Error 
Writ of Error to the Circuit Court of Vermilion County. 


SHURTLEFF, P. J. 





; Plaintiff in error was indicted by the grand jury at 
] the October Term, A. D. 1923, of the Circuit Court of 
Vermilion County for the illegal possession and keeping 
} intoxicating liquor for sale, in violation of the [Illinois 
| Prohibition Act. There was a verdict of guilty, judg- 
ment of conviction and sentence and the record is 
brought to this court by writ of error for review. 

The evidence at the trial was that plaintiff in error 
lived across the railroad tracks from the Wabask depot 
in Danville, in a building commonly called the Delmonico 
* Hotel. He had four rooms in his private apartments. 
? A raid was made by the police department and his apart- 

ment searched, and hidden inside a large Grandfather 
clock in the sitting room of his private apartments, were 
found thirteen bottles of intoxicating liquor. Another 
bottle, containing wine, was found on top of the side 
board in the bed room of his private apartments. 

The raid on the apartments of plainti!f in error was 
made at ten o’clock the night of July 23, 1923. Plaintiff 
in error had 
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been in jail for five days, being released on 
bond the evening of July 30, between five and seven 
o'clock, according to the jailer who released him. On 
his release, plaintiff in error went to his apartments with 
a Paul Galaskis, who was released from jail at the same 
time. He had left for Westville before the officers made 
the raid. Plaintiff in error testified he knew nothing 
about thé liquor or how it got in the clock, which he tes- 
tified was his own personal property. The evidence did 
not disclose how long the liquor had been in the clock, 
except that it was packed in, each bottle being wrap- 
ped in paper, and that it was necessary to take a board 
off the back of the clock to get it inside and to get it out. 

No question is raised in this case on the rulings of 








the Court, as to the admission of evidence or the giving 
or refusing of instructions, and the only assignment of 
error argued by plaintiff in error is that the evidence was 
not sufficient to warrant a conviction, because the evi- 
dence was not of such a character as to exlude every 
reasonable doubt of the defendant’s guilt. 

Defendant in error contends that the plaintiff in er- 
ror is precluded from raising the question as to sufficien- 
cy of the evidence to support the verdict upon the 
ground that the question was not raised in the court be- 
low and upon the authority of Graham v. The People, 
115 Ill. 566 and Gall v. The People, 201 Ill. 499. 

In the case at bar, plaintiff in error, after the ver- 
dict of the jury, made an oral motion to set aside the 
verdict and for a new trial, without specifying in the 
motion the grounds of the motion. This motion was ar- 
gued before the court and overruled, 
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to which ruling of 
the court plaintiff in error properly excepted. 

There was a similar motion in arrest of judgment, 
made orally, without specifying any grounds therefor, 
heard and overruled by the court, to which ruling plain- 
tiff in error excepted, all of which proceedings, as to both 
motions, were properly preserved by a bill of exceptions 
and made a part of the record. In Graham v. The Peo- 
ple, supra, there was no motion for a new trial made and 
preserved by bill of exceptions, but the clerk entered in 
his transcript of the common law record copies of what 
purported to be a motion for a new trial, and the court 
held that it was not properly preserved in that manner, 
as a part of the record, but should have been incorpora- 
ted in the bill of exceptions. 

In Gall v. The People, supra, the bill of exceptions 
recites: 

“Thereupon the defendant, by his counsel, moved 
the court to set aside the verdict and grant to said de- 
fendant a new trial, and said defendant fiied the follow- 
ing motion in writing for a new trial,” but the bill of ex- 
ceptions, as certified, did not contain the written motion, 
and in that case again it was sought to bring the written 
motion before the court as a part of the common law 
record, and the court held that the “written motion” had 
not been made a part of the record. Some language 
used by the court in Call v. The People, supra, viz:— 
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“Nothing appearing in the record as to the grounds on 
which the motion for new trial was based, the presump- 
tion is that the trial court properly overruled the same, 
and it not appearing that the sufficiency of the evidence 
to support the verdict and judgment was raised hy mo- 
tion for new trial, we are not at liberty to go into that 
question—” tends to support defendant in error’s con- 
tention. The whole subject 
Page 3 

was reviewed in Yarber v. 
Chicago and Alton Ry. Co. 235 Ill. 589, and the court held 
on page 601: 

“The statute has, however, modified, to some ex- 
tent, the common law practice in regard to the method 
of review by bill of exceptions. What is now section 77 
of the Practice Act has been in force in its material 
parts, substantially as at present, since 1827. It directs 
the party moving for a new trial to file the points in 
writing, particularly specifying the grounds of his mot- 
ion. We have held that this section is directory, and 
not mandatory. The party moving for a new trial may 
be required by the court or the opposite party to file the 
points in writing, specifying the grounds of his motion. 
If this is not required and the motion is submitted with- 
out any statement in writing of the grounds therefor and 
without objection, the requirement of such statement is 
waived. If certain points in writing particularly spec- 
ifying the grounds of a motion for a new trial have been 
filed, the party will be deemed to have waived all causes 
for a new trial not set forth in his written grounds and 
in the appellate court will be confined to the reasons 
specified. On the other hand, if the motion has been 
submitted without specifying, in writing, the grounds 
therefor, the party may avail himself of any cause for 
a new trial which may appear in the record, whether it 
be the admission or rejection of evidence, the giving or 
refusal of instructions, the lack of sufficient evidence or 
any error occurring on the trial. (Ottawa, Oswego and 
Fox River Valley Railroad Co. v. McMath, 91 Ill. 104; 
Consolidated Coal Co. v. Schaefer, 135 id. 210; Hintz v. 
Graupner, 138 id. 158; Brewer Brewing Co. v. Boddie, 162 
id. 346; Bromley v. People, 150 id. 297; Chicago, Paducah 
and Memphis Railroad Co. v. Goff, 158 id. 453; Landt v. 
McCullough, 
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206 id. 214; Kehl v. Abram, 210 id. 218.)” 

And this rule apparently has been followed in The 
People v. Moritz, 238 Ill. 496; The People v. Faulkner, 245 
id. 161; The People v. Melnick, 263 id. 31; The People v. 
Gione, 293 id. 334, and Anderson v. Karstens, 297 id. 79. 
In The People v. Melnick supra, the record was the same 
as the record in the case at bar, and the court held that 
the question of the sufficiency of the evidence to sup- 
port the verdict was properly before the court. Defen- 
dant in error’s contention that the sufficiency of the evi- 
dence to support the verdict is not before the court, can- 
not be sustained. 

Upon an examination of the testimony in the rec- 
ord it appears that there is no dispute about the intoxi- 
cating liquor being found in the private apartments of 
plaintiff in error, and it was found under such conditions 
that it cannot be said that the jury were not justified in 
finding by their verdict that he knew all about it. Thir- 
teen bottles were found packed away inside his clock, in 
his private apartments. Strangers are not in the habit 
of hiding away such contraband, in such quarters. Even 
more convincing was the finding of a bar bottle full of 
intoxicating liquor on top of the dresser or side board in 
the bed room of plaintiff in error in plain view, in which 
room plaintiff in error had been shaving and cleaning up 
but a short time before the raid. It has repeatedly been 
held that the verdict of a jury will not be disturbed un- 
less it is manifestly against the weight of the evidence as 
to indicate that the verdict is based on passion and pre- 
judice. The People v. Nordine, 201 Ill. App. 70; The Peo- 
ple v. Cronk, 
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131 Ill. 56; The People v. Aholtz, 121 Ill. 560; Graham v. 
The People, 115 Ill. 566. The evidence warranted the 
jury in believing beyond a reasonable doubt, that the 
defendant was guilty. 

In The People v. Cronk, supra, the court said: ‘“Un- 
less we are clearly satisfied that the verdict is, under the 
evidence submited to the jury, wrong, it must stand.” 

From reading the entire testimony submitted, this 
court is not satisfied that the verdict is wrong, and it fol- 
lows that the judgment of the Circuit Court of Vermilion 
County should be and is affirmed. 


Affirmed. 
Page 6 
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General No. 7721 Agenda No. 46 
April Term, A. D. 1924 


The People of the State of Illinois, Defendant in Error 
vs. 
Charles Rice, et al., Plaintiff in Error 


Writ of Error to the Circuit Court of Vermilion County. 
SHURTLEFF, P. J. 


Plaintiff in error, Charles Rice, was indicted with 
other persons by the Grand Jury, at the January Term, 
1923, of the Circuit Court of Vermilion County for violat- 
- ing the Illinois Prohibition Act. He was found guilty by 
a jury and judgment of conviction and sentence followed. 
This case is brought to this Court by a writ of error. 

The evidence on the trial showed that on the night 
of January 30, 1923, the sheriff of Vermilion County and 
two of his deputies made a raid on a tenant house about 
a half mile east of Westville. The home was located 
about a quarter of a mile from the public road. A large 
quantity of intoxicating liquor, in jugs and_ bottles, a 
copper wash boiler, a large number of barrels, corks, 
burners, fusel paper, bottles of coloring, and other par- 
aphernalia of similar character were found in the home 
and immediate vicinity. One Nic Rice was in the house 
at the time. He was arrested and brought to Danville 
and later Oscar Brown and the plaintiff in 
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error, Charles 
Rice, were arrested. Nic Rice pleaded guilty and served 
a jail sentence. Oscar Brown and plaintiff in error stood 
trial. A Mr. Sconce, who owned the raided vremises, 
testified that he rented the premises to Nic Rice about 
. sixty days before the raid by the sheriff, at the request 
of Oscar Brown, who stood good for and paid the rent. 
Oscar Brown did not testify at the trial. Plaintiff in er- 
ror denied all connection with the premises, saying he 
had been there only once, going there on this one occas- 
ion to visit Nic Rice, when he heard he was sick. 

Nic Rice, on the other hand, testified that plaintiff 
in error came to the shack in question at night and 
brought some bottles and jars and several packages. The 
jars were of twenty or twenty-five gallon capacity. He 
also brought a quantity of corks. About a week after 
plaintiff in error came back again and after he had been 
there, the witness Nic Rice saw a quantity of what he 
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called whiskey in one of the rooms. The witness. bot- 
tled this liquor. 

The witness Rice further testified that plaintiff in 
error told him to stay in the place and to keep a night 
watch on the place, and take care of the liquor. The 
substance of the testimony of the witness Nic Rice was 
that all he did was to guard the premises and bottle some 
of the liquor, and that everything else done in violation 
of the Illinois Prohibition Act was done by plaintiff in 


error, Charles Rice. 


Error is assigned upon the Court’s rulings in permit- 
ting the State’s Attoney to put leading questions to the 
witness Nic Rice, and to cross examine him. We have 
read the testimony in the record in this case. The wit- 
ness Nic Rice was an unwilling witness, 
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evasive in his 
answers, and his examination showed that he had made 
statements to the State’s Attorney different from a por- 
tion of his testimony. It was not error to permit the 
examination as conducted in this case. People v. Curran 
286 Ill. 311; Cassen v. Galvin, 158 Ill. 30 and Bradshaw v. 
Combs, 102 Ill. 428. 

Plaintiff in error’s chief contention to reverse this 
judgment is that a conviction based upon the uncorro- 
borated evidence of an accomplice’ where the accomplice 
is contradicted by the accused who is_ corroborated 
by other evidence, or a conviction based upon the unsup- 
ported evidence of a discredited witness, who is contra- 
dicted by the accused. can not stand as a matter of law, 
and various cases are cited to support that contention. 
Neither the cases cited or the contention made conform 
to the facts of the case at bar. Plaintiff was convicted 
in this case substantially upon the testimony of the wit- 
ness Nic Rice, which was contradicted by the accused, 
but the testimony of the accused was in no manner cor- 
roborated and the testimony of Nic Rice was not in any 
particular discredited. The case does not, therefore, 
fall within the line of the cases cited by plaintiff in error. 

Plaintiff in error, while on the witness stand, to some 
extent corroborates the testimony of the witness Nic 
Rice. He had known him for fifteen years and worked 
with him in the mines. He testified that he had visited 
Nic Rice once in November or December, 1923, at the 
house or ‘“‘shack” where the raid was made; that he had 
heard that Nic Rice was sick and had “walked out” to 








visit him. ‘Nic Rice did not testify to any sick spells, 
and the testimony shows a friendly relationship existing: 
between the witness and plaintiff in error, by the lat- 
ter’s testimony and the effort 
Page 3 

made by the witness Rice 
to avoid testifying and shield plaintiff in eror. The evi- 
dence warranted the jury in believing beyond 2 reason- 
able doubt, that the defendant was guilty. 

Where the evidence is in direct conflict, it is peculiar- 
ly the province of the jury and trial court to decide the 
issues. It is only where the verdict is so palpably and 
manifestly against the weight of the evidence as to in- 
dicate that the verdict is based on passion and prejudice, 
that a verdict and judgment therein will be set aside. 
People v. Nordine, 201 Il]. App. 70; People v. Cronk, 131 
Ill. 56. 

And a conviction based on the testimony of an ac- 
complice will not be reversed on that ground alone, es- 
pecially where there are any corroborating circumstances. 
People v. Covitz, 262 Ill. 514; People v. Fox, 269 Ill. 316. 

The jury were properly instructed and it was pec- 
uliarly the function of the jury to determine what credit 
should be given to the testimony of the witness before 
them. 

Finding no error in the record, the judgment of the 
Circuit Court of Vermilion is affirmed. 

Affirmed. 






































i 
' ’ 2 
ire ~ 
Ewa f 
‘d 
‘ , H q 
, > ~ 
‘~ . 
1 A 
a - 2 
5 ’ ‘ 
/ 
; ; 
- ‘el 
(aaa > 
5 . f 
; : 4 ' ’ . ’ 4 . 
Y - \ by Lagat _ 
; shee ’ ; si! } 
? 5 ‘ wa ATs 
i. 7 = fl ge = 5 - Ne Z 
, 1 id = ; ’ 
. I 7 5 
fi f = ‘ -* ‘ “1 
1 » ‘“ 5 5) a 





236 ] 


General No. 7736 Agenda No. 28 
April Term, A. D. 1924 
Pauline Adler, Appellee 
vs. 
Henry Meyer, Appellant 
Appeal from the County Court of Macoupin County. 
SHURTLEFF, P. J. 


Appellant suffered a judgment tc be entered against 
him by default in Justice Court, before one John F. 
Weiss, a Justice of ‘the Peace of Macoupin County, on 
the 22d day of December, 1922, for forcible entry and 
detainer, to recover the possession of one huncred and 
fifty acres of land, upon which appellant and his wife, 
Mamie Meyer, were then residing, and damages in the 
sum of three hundred dollars and cost of suit. 

It is claimed by appellant that his wife, on said De- 
cember 22, 1922, went in the evening to the said Justice 
to ascertain the amount of bond appellant would be re- 
quired to furnish to take an appeal from said Justice, and 
said Mamie Meyer later testified that she was informed 
by said Justice that a bond in the sum of three thousand 
dollars would be required. Appellant, not being able to 
secure a bond in the sum of three thousand dollars, and 
considering a bond in that amount unreasonable and op- 
pressive, inasmuch as the County Court to which he de- 
sired to appeal convened on the second Monday in March 
following, took no further action in the matter until the 
28th day of February, 1923, when a writ of restitution 
having been issued upon February 21, 1923, 
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appellant 
presented his petition to the County Judge of Macoupin 
County, praying that a writ of certiorari issue, directed 
to said Justice, commanding him to certify the proceed- 
ings in said cause to the County Court of Macoupin Co. 

On March 2, 1923, the County Judge of Macoupin 
County ordered a writ to issue, upon appellant filing a 
bond in the sum of one thousand dollars, with sureties 
to be approved by the court. The appellant filed a suf- 
ficient bond on the 5th day of March. The appellee ap- 
peared at the March Term of the County Court and 
moved to quash the writ and dismiss the petition for cer- 
tiorari and assigned various grounds, among which is the 








following; that the petition did not show any grounds up- 
on which the petition should be granted and writ issue: 
that appellant did not appear in Justice Court, but per- 
mitted judgment to be entered by default and was there- 
fore not entitled to the writ, and that the petition did 
not show that appellant had any defense, meritorious or 
otherwise, to said cause of action. 

There was a hearing in the County Court upon said 
motion to quash and testimony taken. The Justice tes- 
titied that he advised Mamie Meyer, on the evening in 
question, that to appeal appellant would be required to 
give a bond in double the amount of the judgment, and 
that he did not demand a bond in the sum of three thou- 
sand dollars. In this regard the Justice and Mrs. Meyer 
contradict each other. 

However, the petition failing to state any grounds of 
defense that appellant had to said cause of action, or that 
he was injured by said judgment, was entirely insufficient 
upon which to grant the writ. Chicago Stamping Co. v. 
Danly, 85 Ill. App. 322; Murray v. 
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Murphy, 16 Ill. 275. and 
the petition further showing on its face that the appel- 
lant made no appearance in the Justice Court to defend 
said action, and stating no reason or excuse for appel- 
lant’s default, shows that appellant was negligent in the 
premises and voluntarily suffered a judgment by default 
to be entered against him, which was sufficient ground 
for quashing the writ and dismissing the petition. Chi- 
cago Stamping Co. v. Danly, supra; Murray v. Murphy, 
supra; Horrell v. Horrell, 52 I]. App. 477. 

The Court below quashed the writ and dismissed ap- 
pellant’s petition for a writ of certiorari and in this find- 
ing and judgment upon this record there was no error. 

Judgment Affirmed. 
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General No. 7742 Agenda No. 31. 
April Term, A. D. 1924 


Walter Ayers, Appellee, 
vs. 
Jacksonville Railway Company, Appellant. 


Appeal from the Circuit Court of Morgan County. 
SHURTLEFF, P. J. 


This is an appeal from a judgment of the Circuit 
Court of Morgan County entered on December 6, 1923, 
in favor of appellee and against appellant for twenty-five 
hundred dollars for damages alleged to have been suffer- 
ed by appellee and his automobile in a collision with a 
street car of appellant on the night of August 13, 1921. 

The case was tried upon appellee’s amended declara- 
tion which contained seven counts. The first charged 
negligence that appellant’s car on a down grade was run- 
ning at a rapid and excessive rate of speed; the second, 
that appellant, by its motorman, carelessly and negtigent- 
ly failed to keep a proper look out while operating said 
street car down grade in the night time; the third, that 
appellant negligently operated the car, etc., without hav- 
ing the car properly equipped with a good and sufficient 
headlight: fourth, that appellant negligently ran its said 
street car, etc. down grade at an excessive rate of speed, 
{ etc. in the night time, without having said street car equ- 
| ipped with good and sufficient brakes to control the 

movements thereof; fifth, that appellant 
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negligently ran 

its said street car, etc. down grade at excessive speed, 
| etc., without giving due and proper warning or signals 
of the approach of said car, etc.; sixth, that appellant 
suffered its said railway line to remain and be in bad and 
unsafe repair and condition and the space between the 
rails of said street railway depressed and the rails pro- 
jecting above the surface of the way between the rails, 
ete. and the seventh count charged general negligence. 
The testimony discloses that appellee; an elderly 
man, about sixty-eight years of age, with his wife, were 
driving towards their home in a seven passenger Cadillac 
automobile on the night of August 18, 1921, on West 
State Street, in the City of J acksonville. Appellee and 
his wife had attended a chautauqua about a mile and 
three-quarters southeast of the Public Square at Nichols 
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Park. Appellee had driven the car for a period of five 
years and resided about three-quarters of a mile west of 
the Public Square, on the north side of West State Street. 

It was shown that it was a very stormy night, the 
rain was falling in torrents and the water filled the gut- 
ters near to the top and extended over the pavement 
nearly to the center of the road. West State Street in 
Jacksonville is a paved street, ninety feet in width, the 
paving being forty-one feet from curb to curb; that the 
street car tracks, four feet and eight inches between the 
rails, were in the center of the paving and that from the 
north rail to the face of the curb was 18.3 feet. The top 
of the curb was seven inches above the surface of the gut- 
ter and from the gutter the pavement curved gradually 
to the center of the street, where it was substantially 
the same height as the 
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top of the curb. 

It was further shown by the testimony that the rail 
of the street car tracks, near the place of the injury, ex- 
tended above the pavement between the tracks, from one 
to one and one-half inches, as variously testified to by the 
witnesses. 

Caldwell Street is about 1150 feet west of the scene 
of the injury and is 13.64 feet higher in grade, so that 
the car of appellant was running on a 1.17 per cent down 
grade when it collided with appellee’s automobile. 

Appellee left Nichols Park at about eight thirty in 
the evening, arrived at the Public Square and turned 
west upon West State Street, taking the center of the 
street straddling the north rail of the street car tracks. 
Appellee testified that the cars were parked on either 
side and all along the street; that he and his wife were 
not conversing; that he overtook a car ahead of him and 
followed it at a safe distance behind, fifty feet or more; 
that he was traveling less than ten miles an hour; that 
the thunder and lightning was incessant; that the car 
ahead preceded him on the same line in the street car 
track; that the car ahead of appellee got off the street car 
track going to the north or northwest; that appellee at- 
-tempted to make the same turn, over the north rail of 
the street car track to the northwest; that there was no 
street car in sight and no sound of any gong or signal 
that appellee heard; that appellee had no curtains or 
chains upon his car; that the wind shield of his car was 
two plates of glass, one above the other, the lower sta- 
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tionary, the other pushed out, leaving a space of about 
four inches between the top and lower wind shield for ap- 
pellee to see through to the street, so that there was an 
Page 3 

opening directly in front of his eyes. Appellee’s car was 
equipped with two head lights, standard Cadillac, and 
they were burning as appellee attempted to drive his 
car across the north rail of the street car track. He was 
struck by the car of appellant’s railway. 

There is various conflicting testimony as to whether 
appellant’s street car was equipped with a head light, 
lighted, at and immediately preceding the injury; as to 
whether the motorman sounded the gong or gave a sig- 
nal, as to‘the approach of the street car, and there was 
various testimony as to the rate of speed at which the 
street car was running and within what distance the 
street car, running at a rate of ten and twelve miles per 
hour, could be stopped, appellee offering testimony tend- 
ing to show that the car could be brought to a stop in 
thirty feet and some of appellant’s witnesses testifying 
that the car could not be stopped in less than sixty feet. 

Appellant’s motorman saw the two cars approaching 
and saw their lights, when over two hundred feet away. 
We have not undertaken to set out all of the testimony 
but merely an outline to show the general nature of the 
situation surrounding appellee’s injury. The proofs of- 
fered amply warrant the amount in damages found by 
the jury, if appellant is liable for the injury. Testimony 
was adduced by appellee tending to sustain each count in 
the declaration. Some of it is sharply conflicting and on 
some of the issues different minds might arrive at differ- 
ent conclusions from the testimony submitted, but the 
jury saw the witnesses and heard the testimony and it is 
not the province of the court, in this case, 
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te disturb 
the verdict on the facts, if no prejudicial errors of law 
have intervened. 

Appellee, in making his opening statement to the 
jury, was permitted to read the first count in the declara- 
tion, over the objection of appellant, and this is assigned 
as error by appellant, citing Bernier v_lfilinois Central 
Railway Co. 296 Ill. 473. The purpose of an opening 
statement is to advise the jury concerning the questions 
of fact, to prepare their minds for the evidence to be 
heard, and to give them an idea of the nature of the act- 








ion and defense. People v. May, 276 II). 337; Paige v 
The Illinois Steel Co. 233 Il]. 317. The rule in Bernier v. 
The Illinois Central Railway Co., supra, is based upon the 
holding in Elgin, A. & S. Traction Co. v Wilson, 217 III. 
56, in which case it is held: 

“It is not, however, error of reversible character to 
send the pleadings to the jury, but counts in the declara- 
tion to which demurrers have been sustained, should not 
accompany the other pleadings.” 

It has been held, however, in the last cited case and 
in other cases that it is a practice not to be commended, 
but not reversible error, and we cannot hold in this case, 
from reading the record, that the jury were prejudiced 
by hearing the count in the declaration read. Coyne v. 
Avery, 189 Ill. 381; Cooke v. The People, 221 Ill. 15. 

Appellant contends that the appellee, being upon the 
tracks of appellant and knowing the street, having lived 
upon it for many years, and because of the fact that 
other witnesses, having seen the street car three hundred 
feet away, from the sidewalk, that the appellee was 
plainly 
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guilty of contributory negligence. It has 
been held in many cases that where one in the exercise 
of reasonable judgment, in view of all the circumstances, 
apparently has time to cross the tracks of a railroad in 
safety, it is not negligence per se to drive across the car 
track in the middle of a block and the question of con- 
tributory negligence should be submitted to the jury. 
Chicago Union Traction Co. v. Jacibson , 217 Ill. 407; 
Chicago City Railway Co. v Otis, 192 Ill. 519; Baltimore 
and Ohio Southwestern Railway Co. v. Keck, 185 Ill. 400. 

Plaintiff had the right to rely upon the belief that 
no street car would approach without a head light, and 
had a right to assume, if he saw no head light that no 
street car was approaching. Chicago City Railway Co. 
v. Fennimore, 199 Ill. 17. 

At places other than street crossings, a street rail- 
way company has a right of passage along its tracks sup- 
erior to the right of one traveling in a vehicle, but the 
company must employ all reasonable means to avoid in- 
juring persons rightfully using that portion of the street 
occupied by its tracks, subject to the rule that such per- 
sons must exercise ordinary care for their own safety. 
Pienta v. Chicago City Ry. Co. 284 Ill. 246. 

The public has a right to the use of the streets in a 
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lawful and customary way, and a street car has no right 
to make such use of the streets as to prevent that use by 
the public, or to operate its cars at a rate of speed incom- 
patible or inconsistent with such use. Savage v. Chicago 
and Joliet Ry. Co., 238 Ill. 396; North Chicago Electric 
Ry. Co. v. Peuser, 190 Ill. 71; N. C. St. Ry. Go. v Smad- 
raff, 189 Il] 157; Sampsell v Rybeynski, 229 Ill p. 77. 

Under all the facts in’ this case, this Court’ cannot 

say, as a 
Page 6 
matter of law, that appellee was guilty of 
contributory negligence, and the issue having been sub- 
mitted to the jury their verdict should not be disturbed. 

Appellant offered in evidence certain photographs, 
taken in the night time, and the testimony of the super- 
intendent of appellant company, that he had made meas- 
urements and observations, and knew that when the cur- 
tain back of the motorman in the street car in auestion 
was drawn clear around the ring provided for it, there re- 
amined 6.6 square feet of glass in front of the car, 
through which the lights in the car were visible to one 
approaching in front of the car, and that when the curtain 
was drawn two-thirds of the way around there would be 
approximately ten square feet of glass in front of the 
car, through which the lights in the car would be visible 
to a person approaching in front of the car. This testi- 
mony, upon objection by appellee, was rejected. As to 
the photographs, it was not shown that they were taken 
under the same conditions of weather that existed on 
the night of the accident and were therefore incompe- 
tent. C. & E. 1. R. R. Co. v. Crosse, 214 Ill. 609. 

As to the testimony of the superintendent, he was 
asked: “Have you made any measurements from which 
you can give the number of square feet of glass, through 
which light can be seen shining from inside the car. when 
the curtain is drawn up two-thirds of the way around 
the motorman?” Other similiar questions were asked 
by appellant and, upon objection made by appellee, were 
sustained. And appellant offered to prove by measure- 
ments made at night by this witness, at various distances 
and under various conditions, how light could ke seen 
from in front of the car in question. None 
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of the con- 
ditions stated were identical or similar to the weather 
conditions of the night of August 13, 1921, and none of 
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the questions asked pertained to the construction of the 
car. Under the conditions stated, the question called for 
the opinion of the witness which could as well be deter- 
mined by any member of the jury, and was one of the 
ultimate facts to be determined by the jury and the ob- 
jections were properly sustained. Chicago City Railway 
Co. v. Towitz, 218 Ill. 30. 

Appellant assigns error on the ground that appellee’s 
first and third instructions do not confine the jury to acts 
of negligence charged in the declaration, but leaves it to 
the jury to determine of what act of negligence appell- 
and was guilty, without any reference to the declartion. 
Plainly the objection does not apply to the first instruc- 
tion. Both the first and third instructions for appellee 
merely state the law as to the use of the street, and the 
relative duties devolving upon appellant and appellee in 
such use, and state correct principles of law, and the ob- 
jection made could only cover the last clause of the third 
instruction which states: “Whether or not defendant 
negligently violated its said duty, the jury are to deter- 
mine from the preponderance of the evidence.” 

In view of the fact that in several of the instructions 
for appellant the jury were instructed that before ap- 
pellee could recover in this case he must prove by a pre- 
ponderance of the evidence that the appellant was guilty 
of some act of negligence with which it was charged in 
the case,we think it unnecessary to comment further 
upon this assignment of error. 
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Appellant further assigns error upon the giving of 
appellee’s second instruction and states, that it directs 
attention to the several acts of negligence charged in the 
' declaration, “but it does not confine the jury to those 
acts.” The instruction states that the declaration con- 
tains seven counts and in terse language sets out the sub- 
stance of each count, ending with the seventh count as 
follows: ‘‘And the seventh count charges that the de- 
fendant, by its servant in charge of the street car, care- 
lessly and improperly operated and managed its said 
ear.” The instruction did not particularize as to the 
general negligence charged in the seventh count, and it 
was not required that it should. It stated specifically 
and concisely each charge in the declaration and that the 
charges set out were all the charges made, that is, the 
seven counts in the declaration. The instruction should 
not have stated more, and there was nothing centained 
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in the instruction to confuse the jury and it covered all 
the issues. The objection is without merit. 

Appellant, as to the second instruction, further con- 
tends that there was no testimony submitted to cover 
the charges in some of the counts of the declaration, but 
we have carefully examined the record and passed upon 
that objection heretofore in this opinion adversely to the 
appellant. 

Objection is made by appellant to some of the court’s 
rulings in permitting appellee’s counsel to make state- 
ments to the jury, in his argument, as to the incompeten- 
cy of the motorman of appellant, but there was testimony 
in the record from which, as a matter of inference and 
argument, such statements were within the line of pro- 
per argument, on the trial of the case, and the Court did 
not 
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err in its ruling in that regard. 

Finding no substantial error in this record that war- 
rants a reversal of the judgment and verdict in the low- 
er court, the judgment of the Circuit Court of Morgan 
County is affirmed. 

Affirmed. 
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General No. 7749 Agenda No, 34 
April Term, A. D. 1924 


Charles Wilson, Appellant 
VS. 
John Rentfrow, et al., Appellee 


Appeal from the Circuit Court of Shelby County. 
SHURTLEFF, P. J. 


Appellant held four notes, with power of attorney 
to confess judgment, against John Rentfrow, Maggie 
Rentfrow and J. E. Vail, attached. The notes were en- 
tered in judgment and there was a petition presented to 
the Court by J. E. Vail, under oath, stating that he nev- 
er signed either of the notes, and that the signature of 
“ J. E. Vail” to each of said notes was fraudulent and a 
forgery. The judgment was opened and Appellee Vail 
given leave to plead. Pleas were filed, under oath, rais- 
ing the issue of forgery of said notes, and there was a 
trial by jury and verdict and judgment in favor of Appel- 
lee Vail and appellant has brought the record to this 
court, by appeal, for review. 

Appellant assigns error upon the court’s refusal to 
give appellant’s first and second refused instructions as 
to appellee’s ratification of said notes, but the substance 
of said instructions was included in appellant’s fifth in- 
struction given, and the refusal of said instructions was 
not error. 

Appellant further complains as to the form of ap- 
pellee’s instructions, covering the subject of ratification, 
containing the 
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clause, ‘with a full knowledge of the terms 
and provisions contained in said notes,” and the number 
of said instructions. Appellee presented six instructions 
on the subject of ratification, two as to the law general- 
ly upon the subject and one specifically in connection with 
each of the four notes with the clause mentioned. There 
were four counts in the declaration, each one based, sep- 
arately, upon one of the notes. The defense was for- 
gery of the notes and appellant attempted to show a gen- 
eral verbal authority given by Appellee Vail to his son- 
in-law, John Rentfrow, to sign Vail’s name to notes and 
ratification of the signature of appellee to one of the 


notes. 
Appellant’s fifth instruction given, upon ratification 
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contained the clause: “Having full knowledge of all the 
facts, admitted that such note or notes was his,” etc. 
We apprehend, under the authorities cited: Hefner v. 
Vandolah, 62 Ill. 483; Anderson v. Warne, 71 III. 20: and 
Yeomans v. Lane, 101 Ill. App. 228, that it is not required 
that a person have full knowledge of all the facts or the 
provisions contained in the notes in order to ratify his 
signature thereto, but the appellant, having fallen into 
substantially the same error, upon this phase of the law 
as appellee, under the peculiar circumstances of this case, 
we do not regard the giving of these instructions, nor 
the number given ,as reversible error. Appellee was en- 
titled to have given an instruction covering each note. 

As to the note for fourteen hundred and fifty dol- 
lars, appellant offered to testify and show “that two hun- 
dred dollars of the consideration for the note was ob- 
tained by the witness for the 
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purpose of paying upon 
another note, which at that time was in the hands of an 
attorney in Shelbyville, and bore the true and genuine 
signature of Appellee Vail, and that such note in the 
hands of the attorney was given in payment of property 
purchased by Appellee Vail at a sale, “and that said sum 
of money was paid to the attorney in payment of saia 
note.” This testimony was objected to and the object- 
ion sustained. 

Appellant cites authority insisting that when a party 
participates in the consideration of a note, he ratifies the 
act of another in attaching his name thereto, with a full 
knowledge of all the facts. Such testimony might be 
some evidence of ratification, but in this case appellant 
did not offer to show that Appellee Vail knew anything 
about the transaction, or that the payment made hy ap- 
pellant was other than as a volunteer, without appellee’s 
knowledge. The testimony of John Rentfrow is that he 
never told Appellee Vail that he was signing Vail’s name 
to notes, and that he never said a word to Vail about the 
fourteen hundred and ninety dollar note, and the testi- 
mony is that Vail never knew anything about this note 
until a few days before the judgment was entered. Ap- 
pellee Vail could not be estopped or charged with parti- 
cipating in the proceeds of a note that he knew nothing 
about. The rejection of this testimony was not error. 

It is the opinion of this Court that substantial jus- 
tice has been done in this case. John Rentfrow testified 
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that his father-in-law, at one time, had told him he could 
use his name to renew some notes and when he needed 
to do so. He also testified that he had been convicted 
of forgery and sentenced ‘“‘on 
Page 3 

notes where “J. E. Vail’s” 
name appeared. Appellant Wilson “had been convicted 
of violating the criminal law three or four years before 
the trial in Jasper County, on a charge of the confidence 
game and was sentenced to the penitentiary.” Appel- 
lant and John Rentfrow had had business dealings to- 
gether. The body of the notes was written by Appellant 
Wilson, and John Rentfrow in signing appellee’s name to 
three of the notes, to which he testified he signed Vail’: 
name, had taken great pains to carefully copy Vail’s 
signature, and the fourth note, which Rentfrow testifies 
he saw appellee sign, by the testimony of numerous wit- 
nesses who were acquainted in a business way with ap- 
pellee’s signature, the jury were amply warranted in find- 
ing that appellee’s signature thereon was forged. 

There was no substantial testimony tending to es- 
tablish a ratification of the notes. While there were 
some minor inaccuracies in the instruction, as pointed 
out, the testimony amply sustains the verdict, and the 
judgment is affirmed. 

Affirmed. 
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General No. 7751. Agenda No. 56. 


April Term, A. D. 1924 


The People of the State of Illinois, 
Defendant in Error, 


vs. 
Steve Stanich, Plaintiff in Error. 
Error to the County Court of Christian County. 
SHURTLEFF, P. J. 


Plaintiff in errot prosecutes this writ of error from a 
judgment of the County Court of Christian Co., finding 
plaintiff in error guilty of having intoxicating liquor in 
his possession, the same then and there being intoxicat- 
ing liquor, intended for use in violating the Prohibition 
Act of the State of Illinois. The information was filed 
by the State’s Attorney on the 25th day of August, A. D. 
1923, and contained five counts. It is contended by plain- 
tiff in error that the information is not properly verified, 
the concluding paragraph being as follows: 

“Kdward E. Dowell after being sworn on his oath, 
states that the within information against Steve Stanich 
is true as he is informed and believes. 

E. E. Dowell. 
Subscribed and sworn to before me this 25th day of Aug- 
ust, 1923. 
E. A. George, County Clerk.” 
Page 1 

A motion to quash the information and each count 
thereof was made. This motion was confessed by the 
State’s Attorney as to the fourth count. The motion 
was allowed by the court as to the second count and re- 
fused as to the first, third and fifth counts. upon which 
counts a trial was had, and the jury found the defendant 
guilty upon the first count of the information, the sub- 
stance of which has been above set forth. Motion for 
new trial was denied and also motion in arrest of judg- 
ment, following which the court ordered that the defend- 
ant be committed to the county jail of Christian County 
for the period of ninety days and fined the sum of two 
hundred dollars and costs. 

Plaintiff in error contends that the judgment should 
be reversed on the ground that the information was not 
properly verified and that it did not charge plaintiff in 
error with a violation of the Prohibition Act of this State. 
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It is further contended by plaintiff in error that the 
evidence submitted to the jury is not sufficient to warrant 
the conviction of plaintiff in error. 

In the record proper, as brought to this Court, apart 
from the bill of exceptions the transcript of the clerk 
shows the motion of plaintiff in error to quash the infor- 
mation, the Court’s order overruling the motion and 
plaintiff in error’s exception. This transcript further 
shows the order of court overruling plaintiff in error’s 
motion for a new trial, and it shows, also, a motion in 
arrest of judgment, with the Court’s order overruling 
said motion and plaintiff in error’s exception to each of 
the orders mentioned. 

The bill of exceptions proper, sealed by the Judge 
and made a part of the record, shows a motion for a new 
trial, with the 
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grounds of the motion specified by plain- 
tiff in error; but there is no order or ruling by the Court 
upon such motion or any exception by plaintiff in error 
thereto, or any motion in arrest of judgment contained 
in the bill of exceptions, as presented by this record. 

Defendant in error contends that inasmuch as the 
bill of exceptions does not contain the court’s order upon 
the motion for a new trial with the exception there- 
to, and the motion in arrest of judgment, with the 
court’s order thereon, and plaintiff in error’s ex- 
ception’s thereto, there is nothing before this 
Court, on the writ of error, to consider; and defendant in 
error further contends that a motion to quash an indict- 
ment, not incorporated in the bill of exceptions, is no 
part of the record, citing Hyler v. The People, 156 III. 
511, and Gillespie v. The People, 176 III. 258. 

As to the motion for a new trial, it has long been the 
settled practice in this state that if a party desires to 
have finding of the trial court on the evidence and its re- 
fusal of a new trial considered by a court of review, he 
must, by bill of exceptions, show the motion for a new 
trial, its refusal by the Court, and exception to the rul- 
ing. It is not sufficient that the transcript of the record, 
as made by the clerk, shows such motion, its disposition 
and an exception. The Freman’s Insurance Go. v. Peck, 
126 Ill. 494; and cases there cited; Call v. People, 201 Ill. 
499: The People v. Moritz, 238 Ill. 494; The People v. 
Faulkner, 248 Ill. 161; The People v. Jennings, 252 Ill. 
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502, and Vol. 4 Corpus Juris, 161. 
The bill of exceptions in this case, containing no or- 
der or 
Page 3 
ruling of the court upon the motion for a new 
trial, plaintiff in error is deerhed to have waived his 
rights under the motion, and only such errors can be con- 
sidered on the writ as are raised upon the record proper. 

Defendant in error contends that the bill of except- 
ions should show a motion in arrest of judgment in order 
to raise a question upon the record in this case. We do 
not so understand the law. When any extraneous mat- 
ter or substantive fact, not shown on the face of the rec- 
ord, is incorporated in a motion in arrest of judgment, it 
can only be shown by a bill of exceptions, and Hyler v. 
The People, supra and Gillespie v. The People, supra, cit- 
ed by plaintiff in error, extend the rule no further. Ia 
the latter case, bills of exception were stricken from the 
files, but the court did not hold that it precluded a con- 
sideration of any errors appearing on the face of the rec- 
ord, and we are not able to find that there is any author- 
ity for a general rule that a motion in arrest of judgment 
is necessary to raise the question of error upon the face 
of the record. Doubtless there are cases in which, other- 
wise, the error would be waived. 

“The record proper in a suit at law consists of the 
process by which the defendant is brought into court, in- 
cluding the sheriff’s return, the declaration, pleas, de- 
murrrer, if there is any; also any judgment upon demur- 
rer, or other judgment, interlocutory or final.” WanCott 
v. Sprague, 5 Ill. App. 101. 

“In a criminal case, after the caption stating the 
time and place of holding the court, the record should 
consist of the indictment, properly endorsed, as found by 
the grand jury; the arraignment of the accused and his 
plea, the empaneling of the 
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traverse jury, their ver- 
dict and the judgment of the court.” McKinney v. The 
People, 2 Gilman, 552. 

In Baker v The People, 105 Ill. 454, the Court held: 

“Tt is objected by counsel for the People, that inas- 
much as the record fails to show the plaintiff in error 
excepted to the ruling of the court in disposing of the 
motion to quash, the question of the sufficiency of the 








indictment does not arise on the record, and hence what- 
ever the fact may be with respect to its alleged insuf- 
ficiency, we are not permitted to consider it. This is a 
misapprehension. The rule contended for only applies 
where the ruling of the court is based upon extrinsic 
matter, which does not, without being embodied in a bill 
of exceptions, constitute a part of the record. There is 
no more necessity for excepting to the ruling of the 
court upon a motion to quash an indictment, than there 
would be for excepting to the ruling of the court upon a 
demurrer to a plea or declaration, and it will not be 
pretended, we presume, there is any necessity, or even 
propriety, for an exception in that case. Gallimore v. 
'Dazey, et al, 12 Ill. 143; Safford et al v. Vail, 22 id. 327.” - 

And the same rule has been followed in Baldwin v. 
McClelland 152 Ill. 42; Distilling and Cattle Feeding Co. 
v. The People, 156 id. 485; Hagen Paper Co. v. East St. 
Louis Pub. Co. 269 id. 538; The People v. Douglas, et al 
274 id. 222 and Hamlin v. Reynolds, 22 id. 207. 

We conclude, therefore, that the sufficiency of the 
information, in the case at bar, as to the verification as 
well as to the substance of the matters charged, is prop- 
erly before the court on the record made. 
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The information filed by the State’s Attorney, being 
verified upon information and belief only, was insuf- 
ficient, under the authority of The Peopie v. Clark, 280 
Ill. 160 and The People v. Shockley, 311 Ill. 255 ,and the 
motion to quash the information made by plaintiff in er- 
ror in the court below, should have been sustained and 
the information quashed. 

This disposes of the case and it beecmes unneces- 
sary to give consideration to the further assignment of 
error. 

For the error in overruling plaintiff in error’s motion 
to quash the information ,the judgment of the County 

Court of Christian County is reversed. 
Judgment Reversed. 
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General No, 7753 Agenda No. 37 
April Term; A. D. 1924 


Comet Automobile Company, a Corporation, et al., (Lan- 
ders Brothers Company, Appellant) 


vs. 


Farmers State Bank & Trust Company et al (The Milli- 
kin Trust Company and R. W. Jones, Receivers, 
Appellees) 


Appeal from the Circuit Court of Macon County. 
SHURTLEFF, P. J. 


This suit involves the merits of a claim presented by 
appellant to the Circuit Court of Macon County against 
the Receivers of the Comet Automobile Company. In 
September, 1922, the Comet Automobile Company pres- 
ented its bill of complaint to said Court praying an in- 
junction against the Framers State Bank and Trust Com- 
pany of Decatur and other defendants and such proceed- 
ings were had in said cause, that on the 16th day of Sep- 
tember, 1922, said court appointed The Millikin Trust 
Company, a corporation, and Robert W. Jones, receivers 
of the property and effects of the said Comet Automobile 
Company, and thereafter, by an order and decree of said 
court, entered upon ‘November 2, 1922, the said receivers 
were directed to notify all creditors of the Comct Auto- 
mobile Company to present their claims, within three 
months from the date of first publication of notice there- 
of, to said court for adjustment and settlement. 

In pursuance of such proceedings the appellant, Lan- 
ders 
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Brothers Company, a corporation of the State of 
Ohio, presented its verified claim, based upon a promis- 
sory note executed and delivered by said Comet Auto- 
mobile Company to appellant, under date of April .12, 
1922, for the principal sum of five hundred dollars, with 
interest thereon at the rate of seven per cent per annum, 
said note to become due in ninety days from its date. 
Appellant presented a further claim, amounting to the 
sum of $15,264.65, for or on account of goods manufact- 
ured and sold by the appellant to the said Comet Auto- 
mobile Compnay, a portion of which had never been de- 
livered and invoices and statements were attached to 


























said claim to show the state of the account. 

The Receivers filed objections to said claim and at 
the May Term, A. D. 1923, of said court, the claim was 
referred to the Master in Chancery, to take the testi- 
mony and proofs of the respective parties and report the 
same to the court, together with his conclusions of law 
and fact thereon. 

The Master took the proofs and reported the same 
back to the Court, with his findings and conclusions of 
law and fact, and recommended that a claim be allowed 
for the amount of said note with interest thereon to the 
16th day of September, 1922, amounting to the sum of 
$514.22, but that the balance of said claim be disallowed. 

There were objections made to said report before 
the Master, which being overruled were made exceptions 
before the chancellor and upon a hearing had the chan- 
cellor overruled the exceptions and a decree was entered 
in accordance with the Master’s report and appellant has 
brought the cause to this court by appeal. 
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Appellant assigns error on the disallowance of all of 
said claim, except the amount found due upon the note. 
The Comet Automobile Company was engaged in the 
sale, manufacture and assembling of all kinds of engines, 
motors, automobiles, motor trucks, vehicles and carri- 
ages at Decatur, Illinois, and the appellant company was 
a supply house, manufacturer and jobber at Toledo, 
Ohio, furnishing and selling equipment, machines and 
supplies used by the Comet Automobile Compnay in its 
business at Decatur. 

On October 17, 1919, the Comet Automobile Com- 
pany placed three separate orders for gcods, and upon 
December 5, 1919, seven separate orders and on Decem- 


‘ber 15, 1919, another order, all in writng, and signed by 


the Comet Automobile Company with the appellant com- 
pany, which were received and accepted by appellant 
company. Each of these orders was for separate mater- 
ials in considerable amounts, upon prices quoted verbally 
by appellant’s agent, as stated in the order and, with lit- 
tle variation, the dates of delivery were fixed in the or- 
der as on the first day of each month during the year 
1920, in equal amounts. 

Appellant delivered the goods and merchandise, as 
purchased by the Comet Automobile Company, under the 
terms of these orders, up to and including substantially 
that portion of the goods to be delivered under the con- 
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tract on April 1, 1920, and all of the goods shipped by 
appellant were paid for by the Comet Automobile Com- 
pany, except the amount represented by the note. 
Outside of the claim for the amount of the note, ap- 
pellant’s claim is for alleged losses sustained by appellant 
because of an alleged refusal on the part of the Comet 


‘Automobile Company 


Page 3 
to accept the balance of said goods 
and merchandise, and is based upon an alleged cancella- 
tion of said orders by the purchasing Company. 

The Master found that: “The acceptance of deliv- 
ery of said goods and merchandise by said Comet Auto- 
mobile Co., on the date so provided in the said orders 
therefor, was waived by the said claimant, and by mutual 
agreement and understanding of said parties. The de- 
livery of said goods and merchandise was postponed and 
held in abeyance; * * * * and that the claimant has failed 
to prove a cancellation of the said orders or breach of 
contract on the part of said Comet Automobile Company 
on last said date or any subsequent date.” 

This report has been approved by the chancellor. 
We have examined the testimony and correspondence 
between the parties with much care. From the first 
letter written by appellant appearing in the correspon- 
dence under date of May 1, 1920, in which appellant 
states: 

“Referring to yours of the 28th with reference to 
your orders A—6629, A—6630, A—6632 and A—6633, on 
which you asked us to hold up further shipments until 
notified by you, we have marked your orders according, 
and will await your further instructions regarding same,” 
to the Comet Automobile Company, until the close of the 
correspondence under date of January 16, 1922, written 
by the Comet Automobile Company replying to appel- 
lant’s letters of January 13, 1922, there is no refusal on 
the part of the purchasing company to accept the goods, 
or notice of cancellation by appellant of the orders. 
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It is true that on November 26, 1921, and again on 
January 13, 1922, appellant wrote letters to the purchas- 
ing company, rather insistent that dates.be set for the 
delivery of the goods, but up to January 16, 1922, no date 
of shipment or delivery had been agreed upon by the 
parties or consented to by the purchasing company, and 
appellant had made no peremptory demand that the 








goods be shipped or delivered or the orders be cancelled. 
The difference in value of the goods between the price 
fixed in the orders and the value of the undelivered 
goods upon May 17, 1920, is the basis of the claim, out- 
side of the note. Appellant offered one witness as to 
the value of these goods. On direct examination his en- 
tire testimony was directed to stating the values of the 
various items in May, 1920. On cross examination it was 
shown that his entire knowledge of these values was ob- 
tained from a memorandum which he had in his pocket 
which “was made up in the office,” and that this mem- 
orandum showed dates of valuation in December, 1921, 
and the witness testified that he “presumed he gathered 
the material himself.” 

The testimony as to values on the part of appellant 
was not convincing and there was testimony on the part 
of appellees tending to show that while there had been 
a “slump” in values during 1920 and 1921, at the begin- 
ning of 1922 the market had returned to normal values 
and that the goods sold were higher in value than when 
the orders were taken. However, there was no evidence 
in the record showing the value of the goods at the time 
of or after a breach of the contract. 
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“The time of performance of a contract may be 
changed by the mutual agreement of the parties and 
may be postponed to a definite date or for an indefinite 
period.” 6R.C. L. 914, sec. 298, 299; Watson v. White, 


"152 Ill. 364; Munson v. Bragdon, 159 Ill. 61. 


Where there has been an indefinite postponement of 
performance of a contract the measure of damages is 
fixed as of a date a reasonable time after demand for 


. performance. Summers v. Hibbard, Spencer, Bartlett 


& Co. 153 Ill. 111; Paris Flouring Co. v. imperial Cotton 
Milling Co.-181 Ill. App. 215; Baringer v. fmperial Cotton 
Milling Co. 164 Ill. App. 467; Houston v. Wendnagei, 135 
Ill. App. 95; Northwestern Iron and Metal Co. v. Hirsch, 
94 Ill. App. 579. 

Inasmuch as appellant on the 13th day of January, 
1922, was still corresponding with the Comet Automobile 
Co., and insisting upon a delivery of the goods, it must 
be held that there is no testimony in this record showing 
or tending to show that appellant suffered any damages 
about the goods not delivered or accepted. 

Appellant assigns error that the interest on said 
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note was computed only to the 16th day of September, 
1922, the date of the receivership, and insists that inter- 
est should be computed to the date of the allowance of 
the claim. So far as this record has been presented to 
this court, it is a contest between the claimant and the 
receivers only, the amount allowed or a percentage of it, 
to be paid out of the assets in the receivers hands and 
in cases of that nature it is not error to compute interest 
to the date of the receivership only. Gillett v. Chicago 
Title and Trust Co. 230 III. 416. 
Page 6 
Finding no error in the record, the decree of the cir- 
cuit court of Macon County is affirmed. 
Affirmed. 
Page 7 








General No. 7706 Agenda No. 48 
April Term, A. D. 1924 
People of the State of Illinois, Defendant in Error 
vs. 
Catherine Brandymore by her father and next friend, 
John Brandymore, Plaintiff in Error. 
CROW, J. 


Error to the County Court of Coles County. 

Plaintiff in error was sentenced to the school for 
girls at Geneva in a proceeding instituted in the County 
Court of Coles County. The proceedings were not had 
at a term of the County Court, but were in fact, as 
shown by the whole record, had in vacation. The com- 
plaint upon which she was brought before the court pur- 
ports to have been filed ‘in the County Court, vacation 
term, A. D. 1923.’ The petition filed is dated November 
13; the order was entered as of the same date, and by 
it she was committed to the care of a probation officer 
of the court. Later, on November 30, another order 
was entered committing her to Geneva Training School 
for girls, upon which order a mittimus was issued and 
she was sent to Geneva. To reverse the order of com- 
mittment this writ of error is prosecuted, numerous er- 
rors being assigned. 

The second error challenges the validity of the rec- 
ord because the proceedings were had in vacation. The 
proceedings here were carried on against plaintiif in er- 
ror by virtue of the statute requiring thera to be pros- 
ecuted in.the County or ‘Circuit Court. By ‘Court’ it 
must have been intended an organized body vested with 
judicial power. Neither the Circuit nor County Court 
can be so easily convened and organized. Unless con- 
yened as directed by law they are without power to hear 
and determine any matter that must be presented to a 
Court. Not only by the recitals in the record do we 
know the proceeding was in vacation, but by the statute 
fixing the terms of court which are first Mondays in Feb- 
ruary 
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and August, no adjourning time being shown. 
Matters directed to be heard at a term of the County 
Court are not cognizable at a term of the Probate Court, 
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though the County Court may then be sitting for the 
dispatch of probate business. 

It follows, therefore, the judgment of condemnation 
of plaintiff in error to Geneva was void and for that reas- 
on alone must be reversed. It may be suggested that in 
counties having no distinct County Court, if delinquency 
cases are likely to be presented, the want of jurisdiction 
may be avoided and the facility for prosecuting such 
cases preserved by adjournment of the County Court 
from week to week or for such times as may be deemed 
best. 

Another sufficient reason for reversing the order in 
the record now before us is found in the fact that all par- 
ties required in proceedings of this character have not 
been made parties. The plaintiff in error’s:mother was 
not made a party. The parents seem to have been div- 
orced, but the mother was a party as essential to the 
proceeding as were the child or father. It does not 
clearly appear the father was made a party though the 
record shows he was present at the time of the adjudica- 
tion and as next friend prosecutes this writ of error. A 
humane purpose seems to pervade this statute by having 
unfortunate children of tender years surrounded by par- 
ents or guardian present at the ordeal of the trial, or at 
least give them the opportunity to be present by service 
in a specific manner. Such parties are not in this rec- 
ord by entry of appearance nor by-summons. They are 
essential to a valid judgment against the alleged delin- 
quent, as we held in People v. McDonald, 225 Ill. App. 
447. 

The question is asked in brief of counsel for plaintiff 
in error, ‘Are these delinquent cases probate matters 
so they may be had at any time?’ To this pertinent 
query we are bound to give a negative answer. They 
bear no semblance to matters of probate jurisdiction, 
except in the 
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power to appoint a guardian. This power 
is a mere incident to the delinquency statute. The Cir- 
cuit Court is given concurrent power with the County 
Court in such matters. The rules governing one govern 
the other. But no one could suppose there is anything 
of probate jurisdiction exercised by the Circuit Court be- 
cause it can appoint a guardian for an alleged delin- 
quent. The apparent difficulties are all met, it seems to 











us, when it is remembered that the proceedings are spec- 
ial and statutory to enforce a special legislative purpose; 
an attempt, so far as human agencies can, to save de- 
linquent children. 

The judgment of the court below must be reversed. 
Inasmuch as the court has no jurisdiction and can acquire 
none by remandment, the cause will not be remanded 
but plaintiff in error will be discharged. 

Reversed. 
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General No. 77206 
April Term, A. D. 1924 


Agenda No. 51 


The People of the State of Illinois, Defendant in Error 
vs. 
Charles Rice, Plaintiff in Error 
Error to Circuit Court of Vermilion Courty. 
CROW, J. 


Plaintiff in error was tried in the Circuit Court of 
Vermilion County upon an indictment charging him with 
being the keeper of a gaming house, after having been 
previously convicted of a similar offense in said county. 
He was found guilty and after motion for new trial and 
in arrest of judgment were overruled, was sentenced to 
pay a fine of $1000.00 and to imprisonment in the com- 
mon jail of said county for a period of six months. To 
reverse this judgment a writ of error was sued out of 
this court. 

The evidence shows that plaintiff in error was, on 
several occasions, at Tourist Inn, a common gaming 
house near Danville at the intersection of two public 
roads. On these occasions he dealt faro, a game played 
with cards in a box, as the record shows. Several wit- 
nesses testified to seeing him behind the ‘lay-out’, deal- 
ing the cards out of the box. They also testified they 
saw him selling checks used in playing the game. It is 
also testified that he acted as look-out in games. The 
look-out is one (as shown by the evidence) who watches 
the betting and calls the dealers attention to any bets he 
may overlook. All the functions shown to have been 
performed seem essential to the operation of the faro 
game. 

He not only conducted the faro game, but on sever- 
al occasions ‘ran’ a craps game. While this expression 
is a conclusion of the witnesses who do not seem hostile 
to Rice, the facts they detail amply support the conclus- 
ion. 
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In craps games it was Rice’s duty to pay off the play- 
ers if they won. 

With regard to Rice’s participation in the games, 
several witnesses say they never saw him conducting the 
games though they had seen him around the games. 
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But unless the times to which they refer are the same as 
those spoken of by witnesses testifying against him, 
their evidence has no value in determining guilt or inno- 
cence. Of course he denies all evidence he believes 
would incriminate him, or endeavors to explain it away. 
The outline of facts, in the light of the law applica- 
ble to them authorized the jury to find him guilty. The 
Court saw the witnesses and was in better position to 
judge of their credibility than we. We are not justified 
in reversing unless we can say upon reading all the evi- 
dence we feel satisfied the evidence does not establish 
guilt beyond a reasonable doubt. This we cannot say. 
As to the law involved, counsel for plaintiff in error 
has inadvertently misquoted the description, if not the 
definition of a keeper of a common gaming house, laid 
down in Stevens vs. People, 67 Ill. 587. The law of that 
case is incorporated in the second instruction given at re- 
quest of the prosecution. Quoting the substance of the 
case referred to counsel say: “Before a person can be 
convicted of being the keeper of a common gaming house 
it must appear from the evidence that he is the proprie- 
tor or lessee thereof, or directly interested in the profits 
of the business; or that he had general superintendence 
or charge of the place.” In the Stevens Gase, so far 
were the court from holding as quoted, they held speci- 
fically as applied to the facts of that case, that if the de- 
fendant had general superintendence and charge, though 
but as an employee of the gaming house in question and 
of the gaming there carried on, he might be regarded as 
the keeper of the house, or, at least. that he so 
Page 2 
efficiently 
aided and abetted in the offense of keeping the house 
that he might be rightly convicted of such offense. In 
that case it was stipulated defendant was not the owner 
or proprietor of the house in question, nor interested in 
the profits of the same, as profits; but at the time of his 
arrest was only employed in dealing cards (faro). No 
issue was presented in that case calling for the rule con- 
tended for. And defendant was convicted as_ keeper, 
though doing only one of the acts proved against Rice- 
dealing faro. People vs. Brown, 142 App. 610 decided 
by this court is cited, but does not support the conten- 
tion of plaintiff in error. It has been generally held 
that control and management of the place, table or other 
Si 
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device, in whole or in part during some part of the time 
covered by the indictment, is sufficient to warrant a 

conviction. (27 Corpus Juris, 1011 sections 168 and 181, 
_ and cases cited.) 

The Court did not err in its ruling on the admission 
of evidence; nor in the instructions given to the jury. 
There being no error in this record the judgment is af- 
firmed. 

Affirmed. 
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General No. 7704. Agenda No. 47. 
April Term, A. D. 1924 


The Board of Education of the State of Illinois, a cor- 
poration, Plaintiff in Error. 


vs. 
Frank Fitzsimmons, doing business under the name and 


Style of Fitzsimmons Construction Company. 
Defendant in Error. 


Writ of Error to Sangamon. 
NIEHAUS, J. 


In this case, Frank Fitzsimmons, doing business un- 
der the name and style of Fitzsimmons Construction Com- 
pny, and defendant in error herein, sued William W. H. 
Miller as Chairman, Francis G. Blair as Secretary, Frank 
E. Richey, Henry H. Neal, Elmer T. Walker, Frank B. 
Stitt, William Bowen, Rolland Bridges, Charles L. Capen, 
and John C. Allen, members constituting the Normal 
School Board of Trustees, exercising the rights, powers 
and duties of the Board of Education of the State of 
Illinois, in the circuit court of Sangamon county, to re- 
cover damages for an alleged breach of a contract enter- 
ed into in writing between the defendant in error and the 
Board of Education of the State of Illinois. There was 
a trial by jury of the issues involved in the controversy, 
and a verdict awarding the defendant in error damages 
in the sum of $30,000.00. Judgment was rendered upon 
the verdict against the Board of Education of the State 
of Illinois, the plaintiff in-error herein, for that sum. 
An appeal was prosecuted by the parties defendant in the 
suit, to the Supreme Court; and the appeal was transfer- 
red to this court. Fitzsimmons v. Miller 308 Ill. 85. This 
court on consideration of the case, dismissed the appeal. 
Frank Fitzsimmons, appellee, v W. H. H. Miller, et al, ap- 
pellants. (Gen. ‘No. 7619.) The same case is now before 
us on writ of error prosecuted by the Board of Education 
of the State of Illinois. 

All matters pertinent to a determination of the vi- 
tal question now involved, namely, the validity of the 
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judgment, 
Page 1 
which was rendered, were passed upo.. and 
determined by the Supreme Court, and by tmis court res- 








pectively, in the decisions referred to. 

The records discloses, that the defendant in error 
did not make the Board of Education of the State of IIl- 
inois, which is a private corporation, existing under the 
laws of this state, a party defendant in his suit; and that 
no process was issued, or served, upon the Board of Ed- 
ucation as required by the Statute to give the court jur- 
isdiction of -the person of the plaintiff in error, for the 
purpose of adjudicating the matters in controversy. 
This court expressly held in the previous opinion, con- 
cerning the validity of the judgment rendered, that 
“This judgment was therefore rendered against a private 
corporation, which had not been served with process of 
summons, and which had not in any manner appeared in 
court.” It is apparent therefore, in this state of the re- 
cord, that the trial court was without jurisdiction to try 
the suit, and to render the judgment against the plain- 
tiff in error. The plaintiff in error has never had its 
day in court. The judgment is therefore reversed. 

Reversed. 
Page 2 
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General No. 7730. Agenda No, 53. 
April Term, A. D. 1924 





; Percy Lawson, Appellee. 


: 
‘ 
| 


vs. 
Sherman E. Bigler, Appellant. 
Appeal from City Court of Mattoon. 
NIEHAUS, J. 


In this case, the appellee Percy Lawson commenced 
suit in the city court of the City of Mattoon against the 
appellant Dr. Sherman E. Bigler, to recover damages, for 
personal injuries suffered by the appellee on account of 
alleged malpractice by the appellant. It is alleged in 
the declaration, that on or about the 28th day of Nov- 
ember, 1921, the appellee suffered a fracture of the left 
leg; and that he went to the appellant to have the injury 
treated; but that the appellant did not prenerly treat 
his injury; and did not give it the necessary and diligent 
attention which the injury required; that he treated the 
fracture as a dislocation; and that by reason of such im- 
proper treatment, the fracture failed to heal; that the 
bones did not knit together as they could and would have 
done under proper treatment; and that they finally be- 
came diseased in consequence thereof, which necessitated 
an amputation of the left leg above the knee. The 
trial of the case, resulted in a verdict and juagment of 
$4000.00, from which judgment this appeal is prosecuted. 

Several grounds are urged by the appellant for re- 
versal of the judgment. It is contended that the rulings 
of the court on the admission of portions of the testimony 
of some of the witnesses was erroneous; especially with 
regard to the hypothetical question propounded to the 
physicians, who were called as experts; and it is pointed 
out in this connection, and insisted, that a hypothetical 
question must, (and appellees did not) embody in the 
questions, substantially all 
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material undisputed facts 
relative to the subject upon which the opinion of the wit- 
ness was asked. This undoubtedly is the rule, where all 
the material facts are undisputed; but in this case many 
of the material facts were disputed, and therefore a dif- 
ferent rule applies. “If the facts are disputed the party 
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find the issues in his favor.” 
Concerning this instruction, the Supreme Court, in Nor- 
ton v. Clark, 253 Ill. 557 make the following comment: 
“The 13th instruction given at the request of the com- 
plainant, told the jury, that if the evidence upon the ques- 
tion of mental capacity or undue influence preponderates 
in favor of the complainant, although but slightly, it 
would be sufficient for the jury to find in her favor. That 
kind of instruction was introduced into the practice in 
Taylor v Felsing 164 Ill. 331, which was an action on the 
case, where the court could not say, that it was error to 
give it, and since the decision in that case it has become 
very common. It belongs to the same class, as instruc- 
tions which assume that the evidence may be evenly bal- 
anced, and that there may be nothing which inclines the 
mind to one side or the other, and both are the natural 
product of our system, created and enforced by statute, 
for advising the jury as to the law, under which instruc- 
tions are not formulated in the judicial mind, but are 
written by attorneys and advocates, whose every effort 
is to state the law as strongly as possible in behalf of 
their clients. In ordinary cases, where a mere prepon- 
derance of the evidence is sufficient, it cannot be said 
that it is error to give such an instruction.” In view of 
this holding of the Supreme Court, we conclude, that the 
giving of the instruction referred to in this case was not 
reversible error. 

Concerning the instruction in reiation to the 
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measure of damages, designated as “the fourth, and first 
modified instruction,” the principal contention of the ap- 
pellant, is that it assumes facts not proven. We cannot 
agree with this contention; nor do we regard the instruc- 
tion as subject to the other criticisms made in relation 
thereto. The instruction merely purports to give the jury 
the elements which they may consider in fixing damages, 
if they found from the evidence, that the appellee was 
entitled to a recovery. There is no reason to believe, that 
the jury have been mislead into thinking, that the injury 
referred to in the instruction, was the original injury, 
which the appellee had suffered; the injury referred to, 
is the one resulting from the alleged malpractice. If ap- 
pellee’s condition of ill health, and his pain and suffering, 
was prolonged or aggravated by the alleged malpractice, 
and finally necessitated an amputation of his left leg, 








these matters, if proven, were proper to be considered by 
the jury, in estimating appellee’s damages. Barnes y. 
Means 82 II], 379; Holtzman v. Hay 118 Ill. 534. 

Error is also assigned on the action of the court in 
allowing the declaration to go to the jury upon retiring to 
consider their verdict. This practice has been repeatedly 
condemned; but reversible error does not necessarily re- 
sult therefrom. The only harm which could result in 2 
case of this kind, would be, that the jury might consider 
the declaration as a part of the evidence. But in this 
case, they were expressly instructed by the court “that 
the declaration is merely a statement of what the plain- 
tiff alleges; and that it neither proves nor tends to prove 
allegations contained in it in relation to this case;’” also 
that “in weighing and considering and determining on 
which side the greater weight of the evidence is, the jury 
should not be influenced in any manner, or to any extent 
by the declaration, or by any statements therein contain- 
ed.” We conclude therefore that the rights of the ap- 
pellant were not prejudiced by allowing the declaration 
to go to the jury; and that this error should not be re- 
garded. as reversible. 
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The question of contributory negligence by the ap- 
pellee, as a bar to his recovery, was raised on the trial; 
and the court instructed the jury, that the appellee could 
not recover in this case ‘unless he himself exercised ordi- 
nary care for his own cure and recovery: and that the 
burden of proof was upon him to prove by a preponder- 
ance of the evidence that he himself exercised ordinary 
care for his cure and recovery; and that if the jury be- 
lieved from the evidence, that he had been guilty of neg- 
ligence in the care and treatment of his injuries, and 
contributed to the same, then you should fine the appell- 
ant not guilty.’ This instruction, which the appellant re- 
quested, submitted to the jury the question of contribu- 
tory negligence on the part of the appellee; and the jury 
found against the appellant on that issue. We are of 
opinion, that the jury were warranted from the evidence 
in reaching that conclusion. There is sufficient evidence 
in the record to justify the jury in finding, that the 
charges of malpractice contained in the declaration were 
proven. It may also be pointed out, that the finding of 
the jury on these questions, involved a consideration of 
the credibility of the witnesses, concerning the matters 





ified about on this issue; and that the weiglit to be 
given to the testimony therefor, was the peculiar province 
of the jury. This court cannot say, upon a careful re- 
iew of the evidence, that the jury should have found 
otherwise. 
We find no reversible error in the record; and the 
uit ua is therefore affirmed. 
Affirmed. 
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General No. 7758 Agenda No. 59 
April Term, A. D. 1924 
Martin Airola, Appellee 
vs. 


L. A. White, Appellant 





NIEHAUS, J. 


In this case, Martin Airola the appellant cornmen- 
ced suit in the circuit court of Sangamon County, to re- 
cover damages for personal injuries suffered by him on 
. the 9th of January. 1922, when he came into collision 

with the automobile of the appellee, L. A. White, which 
was driven on the hard road at a point about five miles 
north of Edwardsville. The declaration charges, that 
the appellee was guilty of negligence; and that the ap- 
pellant was in the exercise of due care and caution for 
his own safety, at the time of the injury. At a previous 
trial of the case, the appellant recovered a judgment of 
$1500.00, which was reversed. by this court, because of 
an erroneous instruction given in-his-behalf on-that trial. 
The case was thereafter re-instated in the court below; 
and another trial had, which resulted in a verdict in fav- 
or of the appellee of not guilty; and a judgment against 
the appellant for costs. From this judgment an appeal 
is now prosecuted. 

Several contentions are made for reversal of the 
judgment. It is contended, that the verdict was mani- 
festly against the weight of the evidence; and that the 
court erred in giving certain instructions for the appel- 
lee, namely, the 3rd, the 8th and the 9th. The 5rd in- 
struction complained of is as follows: 

“The court instructs the jury that if you find from 
the evidence and believe that the plaintiff’s injuries, if 
any, were directly caused by the joint negligence of the 
plaintiff and the defendant, and if you so find they were 
both negligent, then your verdict must be for the defen- 
dant, not guilty.” 

This instruction does not appear to be subject to 
the criticism ; 
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made of it by the appellant; but embodies 
the well recognized principle of law, that if the injury 
was directly caused by the joint negligence of the par- 
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ties involved, that neither has a right of recovery. Ap- 
pellant urges concerning the 8th and 9th_ instructions, 
that they are misleading; and it is contended that there 
is no evidence “even tending to show, that appellant saw 
or heard appellee’s car approaching in ample time to have 
avoided being struck.” Concerning this contention, it 
may be pointed out, that Albert Gockel, who was a wit- 
ness for the appellant, on cross examination testified as 
follows: “It was about five minutes from the time we 
put the Ford back on the hard road before we saw any 
automobile approaching. At that time with the lights 
lit, you could see a car from two to three miles. That 
attracted my attention a little later on. I saw bright 
lights advancing from the south, it was quite a ways 
away. Had been ready to move, myself, about five min- 
utes before I saw this car. We were standing talking to 
George Darling, the man we helped out of the ditch. 
Standing by his car, shaking hands with him. The au- 
tomobiles were right opposite each other. That put us 
between the two. We were on the pavement. All the 
group together, when I said, boys here cames a car, ‘I am 
going to flag it.’ Martin Airola and my friend were 
there with Darling. I said that in a tone loud enough 
so they could hear. I suppose they heard. No one made 
reply. They got out of the way. Mr. Darling went over 
to his car. I don’t know where Magri was, but Airola 
got in front of the Hudson car, and I got behind it to 
flag this man. When I told him there was a car coming 
he walked over in front of the Hudson car.”’ With this 
evidence in the record, we must regard the point con- 
cerning these instructions, as not well taken: nor can we 
agree with the appellant, that the verdict of the jury is 
manifestly against the weight of the evidence. The ap- 
pellant’s right to recover depended upon proof of two 
matters of fact, which were in issue, namely, that the 
appellee was guilty of the negligence chargec in the dec- 
laration ;and that the appellant at the 
Page 2 

time of the in- 
jury was himself in the exercise of due care and caution; 
both of these matters were controverted cuestions in the 
case; and the evidence is in conflict concerning them. In 
order to reach a conclusion .the jury had to pass on the 
credibility of the witnesses who testified concerning these 
matters. It is the peculiar province of the jury to set- 
tle questions of fact, that depend upon the credibility 








of the witnesses; and a court of review is not justified in 
disturbing a verdict arrived at under these circumstances, 
unless it is manifestly against the weight of the evidence. 
In view of the fact that in this case there is evidence in 
the record tending to prove that the appellant was guilty 
of contributory negligence, which would warrant the 
jury in arriving at that conclusion, and inasmuch as the 
verdict has the sanction of the trial court, a court of re- 
view would not be justified in setting it aside. 

The appellant also make a point on the refusal of 
the court,to allow the jurors to be interrogated on this 
proposition: “If you find from all the evidence in this 
case, and under the instructions of the court, that the 
plaintiff is entitled to recover, would you take into con- 
sideration all the elements of damages, which the court 
will enumerate to you in his instructions, and give to the 
plaintiff such an amount as you believe from the evi- 
dence, he is fairly entitled to recover, even though that 
amount might at first blush seem large?” It is apparent, 
that the real purpose of the question was to get an in- 
timation from the juror whether he would be inclined 
toward small or large damages; and the questicn there- 
fore comes within the lien of criticism made to questions 
of this character in the case of The People v. Robinson 
290 Ill. 619. It was not error for the court to sustain 
an objection to the question. 

We find no reversible error in the record; end the 
judgment is therefore affirmed. 

Affirmed. 
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CLEVELAND, CINCINNATI, CHICAGO ) 

and St.LOo RAILROAD COMPANY, : Montogomery. 
and CHICAGO snd ZASTERN ILLINOIS) 

RAILWAY COMPANY, : 


Appellants. 


‘Miehavs, J. 


The Clevelend, Cincinnati, Chicago & 3t. Louis 
Railroad Company, and Chicago & Zastern Illinois Railway Company, 
- appellants, prosecute this appesl from a judgement rendered in 


the cirevit court of Montgomery County, for the sum of #650.00, 


a 


in favor of Guy Lipe, a minor, who instituted this suit by 
“Marthe Lipe, his mother ené next friend. The deelaration 
 gonsists of four counts. In the first count, it is charged as 


megligence on the part of the appellants, that they violated an 


ordinance of the city of #itt, in runnins the train which caused 

the injury, within the limits of the city, namely, at a greater 

Yate of speed than ten miles per hour. The second count chatres, 
that the Poplar Street railrosd crossing in the city of ‘itt, 

where the sccident occurred, is travelled continuously by vehi- 

| cles, day and night; and that the appellants pot a flagman at 
the crossing, whose duty it wes to give persons travelling on 
Poplar street, and epproaching the railrosd crossing in ques- 

E tion, due and timely warning of the approach of a trsin; and 

| that the flagman neglected to fpive such warning to the plaintiff, 

who was a child of tender years, end under the age of seven 

years; and that his injuries resulted in conseauence thereof, 

The third count charges, that the flagman wilfully snd wantonly 


went upon the crossing, and wilfully and wantonly held the horse, 


i 


which was pulling the buggy in which the plsintiff was riding, 
3 and that by means thereof, caused the buggy in which the plaintiff 
























Pwas riding, end the plaintiff, to be struck by appellant's engine, 
“thereby injuring him. The. fourth count charges, that the arpel- 
lants wilfully and wantonly ran their locomotive engine, and 
cars, within the limits of the city of #itt in violation of the 
ordinance of the city, et a speed of fifty miles per hour; and 
. a thet they wilfully ané wantonly disregarded this ordinance; and 
‘that in consequence thereof the appellee was injured. 
| There wes a trial by jury, which resulted in a verdict 
finding the aprellants guilty, and fixing appellee's damares at 
_ $650.00, on which the judgement referred to was rendered. 

It is contended on appeal, that the court erred in 
not sustsining the separate motions made by the appellants at 
the close of the evidence, to instruct the jury to find them. 
not guilty as to each of the counts of the declaration. The 
court did not err in refusing to instruct the jury to return 
separete verdicts concerning the different counts in the de- 
Clsration. It is also srgued, that the court should not have 
given instructions in reference to the right of recovery, under 
the allegations of wilfulness snd wantonness in the declaration, 
because, it is insisted, the evidence of such wilfulness and 
wantonness is wholly insufficient. The record however, discloses 
that there is some evidence tending to prove the charge; 
whether such evidence is sufficient or not, was not for the de- 
termination of the trial court, but was e yuestion for the jury. 
Mehlstead v. Ideal Light Co. 271 I11l. 154. In this state of 
the record, it wes proper to give the jury instructions concern- 
ing the matter of wilfulness ané wantonness; and both sides 
recognized this situation by requesting the court to instruct 
the jury on this point. It is insisted also, that the prodf 
does not show, thet the injury to the plaintiff, was the proximate 
result of the negligence charged. Tpis question was one of fact 
for the jury, under the instructions of the court; and the jury 
found against the contention of the appellants; and we are of 


2. 











pinion, that the evidence fully warranted the jury in reaching 
‘their conclusion on this feature of the case. It is also 
contended, that the amount of the damages allowed by the jury 
is excessive. The evidence discloses, that the appellee suf- 
fered a concussion of the brain, which was so severe, that it 
rendered him unconscious; he did not recover consciousness 
until twelve o'clock of the night following the accident; and 
when he became conscious, he suffered much vain in the head, 
and“ his suffering continued at intervals afterwards. And the 
evidence also shows, that he hed not entirely recovered at the 
Pine of the trial, which was nearly a year after the injury. 
| While it is a just inference from the evidence, thst his in- 
‘juries are not permanent, and that he will finally recover 
completely, we sre of opinion, that under the circumstences 
related, the amount fixed by the jury is not excessive as com- 
_pensatory damages. It is insisted, that error was committed in 
a repetition of instructions concerning damarces. Three in- 
structions were given for appellee concerning the matter of 
damages, one with reference to the kind of damages thst may be 
allowed in a case of this Kind, namely, compensatory damages; 
and also exemplary damages, if the avidence showed that the 
injuries were wilfully and wantonly inflicted. Another in- 
struction called the jury's attention to the different elements 
that enter into the question of damages; and which they might 
consider in connection therewith. Also an instruction which 
told the jury, that it was not necesssry thet any witness should 
have been produced to express an opinion ss to the amount of 
damages suffered dy the plaintiff. Zach of these instructions 
treats the matter of damages from a different standpoint; and 
cannot therefore, be considered ss unnecessary repetition. 

We find no reversible error in the record, and judgment 


is affirmed. 
Judgement affirmed. 
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General No, 7625 Agenda No, 8 
October Term, A. D. 1923 

Agenda No. 48 
October Term, A. D. 1923 


The People of the State of Illinois, Defendant in Error, 
=r 


John Brinnegar, Plaintiff in Error. 
Writ of Error from Ford County County Court. 
SVRNUMESIMIE MNES Jee | 


Plaintiff in error was found guilty in the County Court 
ot Ford County, at the June Term, 1923, on two counts 
in a criminal information, one count charging the posses- 
sion of intoxicating liquor, for the purpose of being illegally 
sold and bartered, etc., and the second count in substance 
is identical. There were nine counts in the information, 
and the jury found plaintiff in error guilty upon all counts 
except the third and fourth. Upon motion in arrest of 
judgment, .all of the counts, except the first and second, 
were dismissed upon the motion of the State’s Attorney, and 
plaintiff in error was sentenced upon the first two counts., 

The testimony upon which plaintiff in error was con- 
victed on one of these counts, was as follows On the eve- 
ning of May 26, 1923, two of the police officers in the city of 
Paxton saw five or six men walking south on the tracks of 
the I. C. Railway, north of the depot. Some of the men 
were white and some colored. They were one block east 
of Market Street, the main street of the city, and upon 
which street plaintiff in error lived. A train was approach- 
ing from the north, the light of which brought the men plain- 
ly into view. The officers who had been near the depot, 
walked north towards the men, who were then standing at 
the crossing about two blocks north of the depot. When 
the officers approached to about thirty-five feet from the 
men, they scattered and plaintiff in error, being one of 
them,*started to run. One of the officers gave chase to 
plaintiff in error, and when within a few feet of him, plain- 
tiff in error drew a bottle from his pocket and threw it into 
the weeds. This bottle, it was conceded, contained intoxi- 
cating liquor and when picked up, with the cork out, was 
still partially filled with liquor. Paintiff in error was ar- 
rested, and soon after being taken by the officer, he asked 
the officer if he had seen anything of his gun which he threw 
away. Plaintiff in error had no gun and his later statement 


of the circumstances and his evidence on the trial was: 








“There was a fellow selling ‘supposed to be whiskey.’ 
He gave his name as Evans. A fellow named Reilly stepped 
up to me and said he tried to buy some whiskey from Evans 
and he wouldn’t sell to him and asked me if I could get 
any. I said I knew him and he gave me two dollars and 
IT bought him a pint of whiskey from this fellow. Reilly 
gave me the two dollars and told me to buy him a pint of 
whiskey from Evans.” Plaintiff in error testified he had 
this bottle in his pocket when the officers came up and 
had not had it in his possession over three minutes. Plaintiff 
in error, while in jail, made a statement of the matter to the 
sheriff and others and to them stated that Reilly was a 
stranger, but, from plaintiff in error’s testimony, it appears 
that he had known Reilly for some time. After the arrest 
was made, a search warrant was sworn out and the prem- 
ises of plaintiff in error searched. A considerable number 
of jugs and bottles, some smelling of liquor, according to 
the testimony, were found in the cellar of plaintiff in error’s 
residence. and in the house. A half gallon of “hootch,” 
“White mule” or whiskey, as it was variously called, was 
found ina glass gallon container, upon which the conviction 
on the second count is predicated. In the barn on plaintifi 
in error’s premises, a bushel basket of empty bottles and 
four empty jugs were found. This barn had been rented 
py plaintiff in error to Evans, and he testified that in rent- 
ing the barn to Evans, he had, as a part of the agreement, 
that Evans should not have any intoxicating liquor about 
the premises. 

Plaintiff in error attempts to account for the half gal- 
lon of liquor in his house by testifying that about five years 
ago, while he was visiting a daughter in North Dakota, and 
his wife having “cramps” and the daughter not being well, 
the doctor prescribed whiskey; that he had always had 
whiskey in his home, prescribed for his wife ever since they 
were married; that he, at that time, purchased the jug full 
of whiskey at Fargo, North Dakota, and paid twenty-six 
dollars for it. Plaintiff in error denied ever having sold 
any intoxicating liquors, further than to have aided Reilly 
to procure the pint from Evans as set out. A witness 
by the name of Grant, an inmate of the county jail with 
plaintiff in error, testified to statements made to him by 
plaintiff in error, while in jail, giving an account of how 
much money plaintiff in error had made selling intoxicating 
liquors, and where the money was deposited, and states 
that plaintiff in error desired to back up the witness in the 
same business when witness got out of jail. These state- 


ments were vigorously denied. The witness Grant was 


i) 








charged with the larceny of an automobile, but had noi 
been tried. Five or six of the neighbors of plaintiff in error 
testified to his good reputation as a law-abiding citizen 
and it seems that he has not heretofore been a violator of 
law. 

Plaintiff in error complains because the jury was select- 
ed upon the order of the court directing the clerk to issue 
a venire for twelve competent jurors, which venire was 
executed and the jurors selected by the sheriff, who was a 
witness in the case. No objection to this officer executing 
the venire or the method of the selection of the jury ap- 
pearing of record, plaintiff in error has waived any such 
objection that he might have had if presented in apt time. 
People v. Hawkins, 306 Ill. 29. Neither did plaintiff in 
error make any objection to the officer who selected the 
jury, later testifying in the case. 

Plaintiff in error, on motion in arrest of judgment, 
raised the question that the information was not properly 
verified, it being in the follownig form: 

“C. M. Swanson after being duly sworn on his oath 
states that the within information against John Brinnegar 
is true,” and contends that perjury could not be predicated 
upon this form of verification. Plaintiff in error cites cases, 
People v. Clark, 280 Ill. 160, and People v. Honaker, 281 
Ill. 299, in each of which-cases warrants were issued upon 
unverified informations, and it was held to be in violation 
of the constitutional rights of the accused, and other cases 
are cited in which it is held that the error may be taken 
advantage of on motion in arrest of judgment. But in 
this case the information was verified by the State’s At- 
tarney and in the language of the statute. (Smith’s Il. 
Stat. Chap. 37, Sec. 289, page 585.) No objection is raised 
to the matter\set out in the information or the method of 
stating it and in the opinion of this court the form of the 
verification was sufficient. People v. Kennedy, 303 IIL. 423. 

Plaintiff in error contends in a somewhat elaborate 
argument that the meaning of the word “possess” includes 
“having the title to,” and that in the broad definition of the 
term, plaintiff in error could not be said to be in posses- 
sion of the liquor procured for Reilly, because plaintiff in 
error never had the title to the liquor, but only procured 
the bottle as an agent, or as a friendly act, for Reilly. We 
cannot correlate this objection with Section 29 of the Prohi- 
bition Act (Smith’s Ill. Stat. Chap. 43, sec. 29, page 789) 
which provides: 

“Tt shall be unlawful to have or possess any liquor 


intended for use in violating this Act or property designed 
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for the illegal manufacture of liquor, and no property right 
shall exist in any such liquor or property.” 

,» If there could be no property right in such liquor, 
neither could plaintiff in error or Evans be said to have the 
legal title to it. If plaintiff in error’s testimony was true, that 
he was aiding, abetting and assisting Evans in the sale 
er of furnishing of the liquor, then he was guilty as a prin- 
cipal and he was guilty of the unlawful possession of liquor 
with the intent to unlawfully sell or dispose of it or furnish 
it, as charged in count one of the information. 

Plaintiff in error complains of instruction No. 6 given 
for the People, as to the rules to be applied in weighing 
the testimony of the defendant, which concludes: 

“And give his testimony such weight under all the cir- 
cumstances you think it justly entitled to.” The objection 
is that this instruction does not confine the jury to the 
evidence in the case. This instruction is informal and 
omits the language “in evidence” and in some cases might 
constitute a grave error, but in this case the court instructed 
the jury for plaintiff in error: that they must decide the case 
from the evidence and the law and that they had no right 
to consider anything outside the case in so deciding, so 
that we do not consider the defect in the given instruction 
a reversible error in this case. 

Plaintiff in error complains of the People’s eighth in- 
struction as to the law governing an accessory, but under 
the testimony in this case, we think the instruction properly 
stated the law. 

The Court gave People’s instruction No. 4 as follows: 

“The Court instructs the jury that the possession of 
liquor by any person not legally permitted under the law 
to possess liquor shall be prima facie evidence that such 
liquor is kept for the purpose of being sold, bartered, ex- 
changed, given away, furnished or otherwise disposed of 
in violation of the law of this State.” 

The evidence upon this question was conflicting and 
the appellant offered testimony tending to prove that the 
possession of the one-half gallon of liquor was lawful. In 
this state of the record, the giving of this instruction was 
error. Johnson v. Pendergast, 308 Ill. 255. 

The Court gave People’s instruction No. 6 as follows: 

“The court instructs the jury that a reasonable doubt 
means in law a substantial and well-founded doubt, and 
not the mere possibility of a doubt. The jury have no right 
to go outside of the evidence to search for or hunt up doubts 
in order to acquit the defendant, not arising out of the evi- 


dence or from the want of evidence.” 
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The giving of this instruction has been condemned. 
People v. Andrae, 205 IIl., 461; People v. Jordan, 22 III. 511. 

As to the second count in the information the evidence 
was close and conflicting, and upon this count the jury 
should have been accurately instructed. For the giving of 
the People’s instructions numbered four and six the judg- 
ment of the lower court is reversed and the cause remanded 
to the County Court of Ford County for another trial. 

Reversed and Remanded. 

Upon a petition for a rehearing being filed, the opinion 
formerly entered was modified by reversing the judgment of 
the lower court and remanding the cause to the County Court 
of Ford County, with the directions that the appellant be dis- 
charged as to the second count, and that as to the first count 
in said information leave be given to the State’s Attorney 
of Ford County to move for and with directions to the 
County Court of Ford County to enter a proper judgment 
upon the verdict as to the said first count of the informa- 
tion and to enter a sentence of either a fine or imprison- 
ment, as provided by law, but not both, in accordance with 
the rule laid down in People v. Elliott, 272 H1., 592, and The 
People v. Barney, 217 III. App., 322. 

Upon a further reconsideration of the cause by the 
Court, in view of the holdings in The People v. Goul, 233 
Ill., 630, and The People v. Powers, 200 Ill. App. 540, it is 
concluded that the form of reversal, as set out in the modi- 
fied opinion on petition for rehearing, amounts to an affirma- 
tive on one count and a reversal on the other, and does 
not conform to the rule stated in the cases cited. The opin- 
ion of the Court as originally rendered, is therefore adhered 
tv and the judgment of the County Court of Ford County 
is reversed and the cause remanded for further proceedings. 


Reversed and Remanded., 
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Gen. No. 769 Agenda No. I, 
October Term, A. D. 1924 


The People of the State of Illinois, Defendant in Error, 
Vv. 
Tony Brush, Plaintiff in Error. 


Error to the County Court of Christian County. 


SHURTLEFF, P. J. 


Defendant was convicted on information in the County 
Court of Christian County of violating the Prohibition Act, 
and upon judgment of conviction and sentence has brought 
the case to this Court, by a writ of error, for review. 

The information was sworn to by the State’s Attorney, 
upon information and belief, and there was a motion to 
quash the information, which was overruled by the court, 
and again plaintiff in error moved in arrest of judgment, 
which was overruled. This was error. The information 
filed by the State’s Attorney, being verified upon informa- 
tion and belief only, was insufficient, under the authority 
of The People v. Clark, 280 IIl., 160, and The People v. 
Shockley, 311 Ill. 255, and the motion to quash the infor- 
mation, made by the plaintiff in error in the court below, 
should have been sustained and the information quashed. 
Defendant in error contends that the motion to quash and 
the court’s ruling thereon has not been preserved in the 
record by the bill of exceptions. What was said in the 
case of The People v. Steve Stanich, Gen. No. 7751, at the 
April Term, A. D. 1924, of this court, applies with equal 
force to the case at bar. 

For the error in not quashing the information the judg- 

sent of the County Court of Christian County is reversed. 

Reversed. 
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General No. 7774 Agenda No. 10 
October Term, A. D, 1924 


State of Illinois, Defendant in Error, 
v. 


Tony Brush, Plaintiff in Error. 
Error to the County Court of Christian County. 


SHURE HEE iP: 


On December 18, A. D. 1923, a bill for injunction, 
under the Prohibition Act, to restrain the defendant in error 
from maintaining a nuisance, was filed in the County Court 
of Christian County, returnable to the April Term, A. D. 
1924, of said court. Upon application of defendant in error, 
a temporary’ restraining order was issued in said cause. 
Process of summons and a temporary injunction writ were 
served upon the plaintiff in error and on December 31, A. D. 
1923, at the December Term of said court, the plaintiff in 
error entered his written appearance in said cause, and 
it was stipulated and agreed by the plaintiff in error, both 
in person and by counsel, that a permanent and final decree 
might be entered in said cause, as prayed for in the bill of 
complaint. The decree was entered upon December 31, 
1923, the premises described in the bill and in the decree 
being a one story frame building, located upon the north 
ene-half of lot number seven (7), in block four (4) of Tacu- 
sah addition to the City of Assumption, in Christian County, 
which were ordered closed for violation of the Prohibition 
Law of this State. 

It appears that thereafter plaintiff in error, who was 
running a soft drink parlor in the City of Assumption, 
changed his residence to another part of the city, four blocks 
east from his place of business, and was residing with his 
family upon premises described as certain buildings and 
basements located on lots 88, 90 and 92, block 6, Assump- 
tion, the title to which lots was in Blanche Brush, the wife 
of plaintiff in error. The family of plaintiff in error con- 
sisted of himself, his wife, Blanche Brush, four children and 
the mother of plaintiff in error, who was about eighty years 
of age. On the 16th day of June, A. D. 1924, the State’s 
Attorney presented an information to the court, charging 
that plaintiff in error had violated said permanent injunc- 
tional order and specifically charging that plaintiff in error 
on April 26, A. D. 1924, “at his place of residence, in the 
City of Assumption, in said county,” had in his possession 
intoxicating liquors, described, kept for the purpose of sale, 








and a similar charge was made covering the 13th of June, 
A. D. 1924. Plaintiff in error moved to quash the informa- 
tion, which was overruled. There was an answer filed 
denying the charges in the information, a trial by the court 
and plaintiff in error was found guilty of contempt of court 
and sentenced accordingly. Plaintiff in error brings the 
record, by writ of error, to this court for review. 

Plaintiff assigns error upon the court’s refusal to quash 
the information, on the ground that no premises were de- 
scribed in the information, and upon the further ground that 
said information, by its allegations, states that plaintiff in 
error violated the decree theretofore entered, upon informa- 
tion and belief, and does not state in what particular the 
decree was violated. As to the description of the premises 
we shall consider that question upon another assignment of 
error. We have examined the information carefully and do 
not find that any allegation is made upon information and 
belief. Every charge is positively asserted. The allegations 
of the possession of intoxicating liquor for an unlawful pur- 
pose on April 26th and June 13th, A. D. 1924, are in proper 
form and positively asserted, and the information is verified 
in substance and in fact. Plaintiff in error answered the 
information or charge, and we think the court ruled cor- 
rectly in refusing to quash the information. 

Plaintiff in error further assigns error and it is the 
main contention in this case, that all the testimony offered 
by defendant in error, as to the possession of intoxicating 
liquors on April 26th and June 13, A. D. 1924, was procured 
by the sheriff and his deputies by means of search war- 
rants, and was incompetent and upon objection should not 
have been received, citing People v. Castree, 311 Il. 405. 
It is true in this case that all of the testimony offered by 
defendant in error as to the possession of intoxicating liquor, 
kept for an unlawful purpose, was procured by the officer, 
through search warrants, issued on April 26th and June 13th, 
respectively, A. D. 1924, and plaintiff in error contends that 
under section 29 of the Prohibition Act, reading as fol- 
lows: 

“Whenever complaint is made in writing, verified by 
affidavit to any judge having cognizance of criminal of- 
fenses, that complainant has just, and reasonable grounds 
tc believe, and does believe that intoxicating liquor is man- 
ufactured, possessed or sold in violation of any law, he 
shall particularly describe and designate the premises, 
with the facts upon which such belief is based, then the 
judge may issue a search warrant: Provided, however, 
no warrant shall be issued to search a private dwelling 








occupied as such unless such residence is a_ place 
of public resort or intoxicating liquor is sold or kept 
for sale, or possessed therein in violation of the law, 

* oo that there were not sufficient facts stated 
in the complaints upon which the warrants were issued, to 
comply with the statute, as set out. It is contended that 
the complaints do not set out a proper description of prem- 
ises; that the house or any of the buildings are not de- 
scribed. In the complaints the description of the property 
was set out, as set forth in this opinion, with the addition 
that it was situated in “the County and State aforesaid,” 
and there ts no county or state expressed or described in 
either complaint. The warrants issued add “the County 
of Christian and State of Illinois,” but this would not cor- 
rect a defective complaint. There is no particular descrip- 
tion of the buildings or of any building situated upon the 
premises. It is charged in the complaint of April 26th that 
“Intoxicated persons have been seen coming from and 
going to said premises. Also, that intoxicating liquor is 
stored and kept for sale.” 

In the complaint of June 13th it is charged that: “In 
toxicating persons have been seen coming from and going 
to said premises. Also, that intoxicating liquor 1s stored 
on said premises for sale and distribution.” 

These complaints are very inartificially drafted and if 
plaintiff in error, prior to the trial, had filed a petition to im- 
pound the articles taken in the search, we should be strong- 
ly inclined to hold the testimony incompetent and reverse 
the decree. 

In The People v. Castree, supra, on page 397, the 
court says: 

“In People v. Brocamp, 307 Ill. 448, the question was 
presented for the first time in this court of the admissibility 
in evidence of stolen property which had been obtained by 
an unlawful search and seizure conducted by virtue of their 
office by State officers charged with the prosecution of 
crime. In that case, without a watrant such officers invad- 
ed the defendant’s premises and without authority of law 
searched for and seized certain property alleged to have 
been stolen. It was a case within the exception mentioned 
in the Gindrat case, subversive of the defendant’s constitu- 
tional right, and we held that while the court, on objection 
to the admission of evidence, will not stop the trial of the 
case and enter upon the trial of a collateral issue as to the 
source from which the evidence was obtained, where the 
defendant makes timely application, before the beginning 


of the trial, for an order directing the return to him of the 
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property or papers unlawfully seized, the court should hear 
and determine the question of the legality of the seizure, 
and if it erroneously refuses to do so and receives the prop- 
erty in evidence against the defendant over his objection, it 
is an error for which the judgment of conviction must be 
reversed. This decision was in accordance with the decis- 
ions of the Supreme Court of the United States and of many 
of the States of the Union.” 


And the Court further holds on page 405 of the Castree 
case: 

‘There are many decisions of State courts which hold 
the evidence obtained by an illegal search and seizure, in 
violation of the constitutional right of the defendant, admis- 
sible in evidence against him. Many of them are based on 
the proposition that the court will not stop the trial to 
investigate the collateral issue as to the manner in which 
the evidence was procured, and follow the case of Adams 
v. New York, supra, in that particular. Others, however, 
take the ground that the court will not make any inquiry as 
to whether the constitutional right of the defendant has 
been violated, but will leave him to pursue such remedies 
as the law gives him against the officers or other persons 
who have committed the injury. We prefer to adhere to 
our own decisions and those of the Supreme Court of the 
United States and of the Supreme Courts of the States 


which agree with them, as founded upon the better reason.” 


We conclude from these authorities that where the 
constitutional objection to the testimony first comes in the 
middle of the trial, the objection will not’be entertained, and 
the Court’s attention diverted to the trial of a collateral is- 
sue. Neither does the court, either in the Brocamp case 
cr the Castree case, makeany distinction between a trial 
‘before the court or a trial before a jury, and it is not for 
this court to point out that such a distinction should be 
made. 

Plaintiff in error also questions the jurisdiction of the 
County Court to hear and determine this cause, and insists 
that the Act purporting to confer such jurisdiction is invalid, 
in that it does not pretend to be an amendment to the Act, 
entitled, “An Act to regulate the practice in courts of chan- 
cery.” This question was not raised in the Court below 
and plaintiff in error has waived any error in this respect, 
by bringing the cause to this Court. 

It is further contended that plaintiff in error cannot be 
charged in a contempt proceeding with maintaining: a nui- 


sance upon any other premises, or in any other place than 








the premises described in the original decree. Section 22 
ef the Prohibition Act provides: 

“When an injunction, as herein provided, has been 
granted, it shall be binding upon the defendant and shall 
act as an injunction in personam against the defendant 
throughout the State.” 

In the final decree, which was entered on December 
31, A. D. 1923, the plaintiff in error was enjoined and re- 
strained from manufacturing, selling, bartering, keeping or 
storing intoxicating liquor at, in, about or upon the prem- 
ises heretofore described, or any other place in the County 
of Christian or State of Ilinois, in violation of the provisions 
of the Prohibition Act of the State of Illinois,” etc. 

The information charged plaintiff in error with main- 
taining a nuisance at his residence in the City of Assump- 
tion, in the County of Christian and State of Illinois, and 
particular acts, in violation of said decree, were charged 
against plaintiff in error as having been committed at his 
said residence. In the opinion of this Court, it was not 
necessary that such violations be charged as having been 
committed upon or at the particular premises described in 
the decree; but, 1f the statute is valid, with which question 
this Court is not concerned, a charge of violating the Prohi- 
bition Act anywhere within Christian County was all that 
was necessary to charge that plaintiff in error had violated 
said decree. 

Other errors charged are pointed out, none of which, 
except one, do we deem it necessary to discuss. It is con- 
tended that the testimony offered does not tend to show 
plaintiff in error’s guilt. Intoxicating liquors, in consider- 
able quantities, were found at the home and on the premises 
of plaintiff in error at two different times. At neither of 
these occurrences was plaintiff in error at home. At the 
time of the first raid Blanche Brush, wife of the plaintiff 
in error, was there and in charge of the home. On June 
13, A. D. 1924, no one was found at the premises except the 
mother, a very old lady, who attempted to conceal the 
liquor. Plaintiff in error was the head of the family and 
as such has the general right to regulate the household 
and to exercise the general control of the family manage- 
ment. Plaintiff in error denied that he knew anything about 
these liquors and their presence upon the premises is not 
explained. 

The Court below saw and heard the witnesses testify 
and was better quailfied to determine the issue of fact than 
this Court is from a reading of the record. There was testi- 


mony submitted tending to prove the allegations charged in 
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the information, and from a careful reading of the record it is 
the opinion of this Court that substantial justice has been 
done. | : 

The order and decree of the County Court of Christian 
County is, therefore, affirmed. . 


Affirmed. 
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General No. 7784 Agenda No. 19 
October Term, A. D. 1924 


Standard Oil Company 


Vv. 





James Burbridge, Appellant, and Ed Willsey, Appellee. 
Appeal from Pike Circuit Court. 


SHURTLEPR, Po J. 


The complainant, Standard Oil Company, filed its 
interpleader bill of complaint in the Circuit Court of Pike 
County against appellant and appellee, to determine which 
one of said parties was entitled to the fees for inspecting 
oils and oil products, at complainant’s receiving station, in 
the vicinity of the City of Pittsfield, in Pike County, this 
State. The appellant is the acting and qualified oil inspector 
in and for the City of Pittsfield. Appellee is the acting and 
qualified oil inspector for the territory of the County of 
Pike, not within any city, village or incorporated town 
limits. The complainant is engaged in the business of 
vending petroleum, including kerosene, which is subject to 
inspection under the laws of this State and has a bulk 
storing station at or near said City of Pittsfield, in Pike 
County. 

This controversy arises over the question whether 
complainant’s products, shipped to and received at this 
storage station, are subject to inspection by appellant or 
appellee. For some time both parties have made. inspec- 
tions and fees have accumulated in complainant’s hands, to 
to amount of $279.80, claimed by both appellant and appel- 
jee, and finding no other method of adjusting the dispute, 
complainant filed this bill. Appellant and appellee each 
answered the bill, setting up their respective claims. There 
was much testimony introduced involving the boundary 
lines of the City of Pittsfield; the exércise of corporate 
functions over territory adjacent to the receiving station 
and the method of receiving and inspecting the oil. There 
was a decree in favor of appellee and appellant was adjudged 
to pay the costs. Appellant has appealed. 

Complainant has four large storage tanks situated upon 
lots 17, 18 and 19 in Quinby’s second addition to the City 
of Pittsfield. These storage tanks are connected by pipes 


with a stand pipe or “unloading rack,” situated upon a side 
track of the Wabash railroad, about 214 feet northwest of 
the storage tanks. This stand pipe or “receiving rack,” and 
the pipes leading therefrom underground to the storage 


tanks, are all the property of and controlled and used by 








complainant in handling its products. The storage tanks 
have a capacity of about eight cars of oil. The stand pipe 
or “receiving rack” consists of two two-inch pipes, rising 
from the ground to a height of twelve feet with arms 
extending over to the center of the side track from which 
pipes extend downward and are lowered into the car from 
which the oil is pumped, by a pumping station located at 
the storage tanks. Complainant receives its products in 
oil tank cars, the tank having a dome in the center and on 
its top, where the tank is sealed, and from which the oil is 
pumped. The method of inspection is to drop a bottle 
through the opened dome to near the bottom of the tank 
and obtain the bottle filled with oil. This is done when the 
seal of the dome is broken and the dome opened. Usually 
the inspector is there at that time, but if he is not he leaves 
his bottle with complainant’s agent, who fills the bottle and 
delivers it to him. The tank is then unloaded by pumping 
through the pipes to the storage tanks. Sometimes trucks 
are loaded with oil at this “receiving rack.’ Appellant 
testifies that a few times he has filled his sample bottle 
from a faucet at the pumping station, but it is the undis- 
puted testimony that oil obtained at this faucet comes from 
the mixed oil in storage tanks, and it is the faucet from 
which trucks are loaded at that place. 

A great amount of testimony was introduced by both 
parties as to the location of the north boundary line of the 
City of Pittsfield and several surveys made and blue prints 
and plats offered in evidence, none of which, however, are 
ir the record before us. Appellee insists that both the 
storage tanks and the receiving station or stand pipe are 
outside the City of Pittsfield. Appellant concedes that the 
stand pipe or “receiving rack” is about 13.2 feet north of 
the north de jure boundary: line of the City of Pittsfield, 
and insists that the storage station is about 120 feet south- 
east of the stand pipe. This concession may be sufficient 
from which to determine the right of the parties to this suit. 
The Wabash Railroad has its station, a part of its main 
line and some side tracks within the corporate limits of 
Pittsfield. The contention that the Wabash Railroad on 
several occasions has paid city taxes on a greater length 
of trackage than it had within the corporate limits, and the 
further fact that the city authorities of Pittsfield had, on 
one or more occasions, hauled a few loads of gravel upon 
a highway leading to the stockyards, outside of the city 
limits, does not indicate such dominion and control as would 
established a de facto city government over that territory. 
The law provides that all oil shipped must be inspected by 








the inspector at the receiving point (sec. 8, chap. 104, Smith- 
Hurd’s Rev. Stat. 1923). The only question in this case 
to be determined is the “receiving point” of complainant's 
oil. Is it at the stand pipe or unloading rack, or is it at 
the storage tanks? There are two inspections of each car 
«f oil received by complainant. One inspection is made by 
complainant’s agent, on its behalf, as purchaser or con- 
signee of the oil. The other is the public inspection. There 
are three oil companies, including complainant, receiving 
cars and handling products in the vicinity of Pittsfield. 
The testimony is overwhelming that the custom as to public 
inspection, at this place, is to take the sample at the stand 
pipe or “receiving rack.” The statute provides that upon 
the arrival of any such oil, such inspector shall test the 
same with all reasonable dispatch by applying the fire test, 
and that if the oil does not mete the required test that the 
inspector shall mark on each cask, barrel or package, “con- 

” (Sec. 
9; 


3 and 4, chap. 104 Rev. Stat. supra. And it is further 


demned for illuminating purposes, fire test being 





provided that if any dealer shall neglect to give notice to 
such inspector of any such oil in his possession within two 
days after the same is received by him, or if he shall use it 
without the same having been tested, he is subject to a 
penalty. (Sec. 7, chap. 104, supra). The purpose of the 
public inspection is to protect the public, of whom the dealer 
forms a part and in part the inspection is for his benefit. 
The language of the act seems to indicate that the terms 
“cask, barrel or package” would include the shipping tank 
car rather than the storage tanks, and it certainly would 
be construed as a violation of the act to mix and commingle 
untested oils from the tank car with the tested oils in the 
storage tanks, which would result, if appellant’s construc- 
tion of. the situation is to be accepted. The reasonable 
construction of the situation in this case is, that the “receiv- 
ing point” is at the car, “receiving rack” and stand pipe, 
and that the oils should be inspected and tested before any 
part of them is pumped from the car. This protects the 
dealer and is the “point and place” where the dealer receives 
and accepts the goods or rejects them. Any other construc- 
tion permits an element of danger which the law was 
enacted to prevent. The learned chancellor below so con- 
strued the act, with which we are in perfect accord. 

The decree of the Circuit Court of Pike County is 
affirmed. 

Affirmed. 








296 1.A. 655 


General No. 7795 Agenda No. 28 
October Term, A. D. 1924 


Ben Burkey By His Conservator, Hal Burkey, Appellant, 
Vv. 


A. P. Forcum, R. H. Kile, Appellees. 
Appeal from the Circuit Court of Edgar County. 


SHURTLEFF, P. J. 


Appellant filed his bill of complaint to the June Term, 

A. D. 1923, of the Circuit Court of Edgar County, against 
appellees, charging that on the 20th day of August, A. D. 
1919, appellees were the owners of a farm consisting of 
143% acres, situated in Edgar and Coles Counties, in this 
State, and described in the record as the “Green” farm, and 
tliat on the 26th day of August, A. D. 1919, and for many 
' months previous to that date, the complainant, Ben Burkey, 
was and had been of unsound mind and totally incapable of 
transacting business or of understanding or appreciating 
the nature of any business transaction. It was further 
charged that a short time before the said 26th day of August 
Appellee Forcum, one of the owners, with full knowledge 
of the fact that said appellant was at that time insane and 
incompetent to purchase real estate, or to accept a deed 
therefor, used and exercised many undue arts and fraudulent 
practices, and resorted to falsehoods and misrepresentations 
to induce appellant to purchase said real estate, and did 
pretend to sell said land to appellant for a stated consid- 
eration of $34,798.75, and that appellees, relying upon the 
fact that appellant was not competent to transact business, 
actually obtained, in cash and notes, the sum of $38,331.25 
from appellant. It was charged that shortly thereafter the 
appellant was adjudged insane by the County Court of 
Edgar County, and incarcerated in the Eastern Hospital for 
the Insane, at Kankakee, where he was at the time of filing 
the bill. It was further charged that since said pretended 
sale the Nelson Title and Trust Company of Paris, a cor- 
poration of Illinois, had taken a decree of foreclosure against 
said lands, and that said Company then had or claimed some 
interest in said lands, and was made a party defendant. 
The prayer of the bill was that the said transaction should 
be set aside, and the appellees be decreed to repay the said 
sum of $38,331.25 to appellant or to his conservator. Appel- 
lees answered the bill, admitting they had been the owners 
of the land and admitting the sale to appellant, but denied 
that appellant was of unsound mind and denied all fraudu- 





lent practices. Appellees further answered that appellant 
was not adjudged insane for more than a year after said 
transaction; that said lands were well worth the price for 
which they were sold to appellant, but later declined in 
value, and appellees denied having received the amount of 
money from appellant set out in the bill, 

The defendant Nelson ‘Title and Trust Company 
answered the bill, showing the devolution of the title of 
said lands from Catherine P. Green and husband to appel- 
lant, and set out indebtedness to the amount of fourteen 
thousand five hundred dollars incurred by said Catherine P. 
Green and her husband, which was secured by trust deeds 
upon said lands before they were conveyed to appellees or 
appellant. The answer of the Nelson Title and Trust Com- 
pany further shows that the lands were conveyed on August 
20, A. D. 1919, to appellees, and on the same day were 
ecnveyed by appellees to appellant, subject to said trust 
deeds. It further appears by said answer that thereafter, 
on February 21, A. D. 1920, said appellant made two loans 
from said defendant Nelson Title and Trust Company, one 
for the sum of thirty-six hundred dollars and one for the 
sum of eight thousand dollars, and each was secured by two 
separate trust deeds upon said lands. While it is charged 
in said answer and stated in appellant’s abstract that the 
trust deed for eight thousand dollars covers that part of 
the “Green” farm lying in Edgar County, the descriptions 


of land do not correspond. However —appelanthasimade 








It further appears by said answer and by a trust deed 


offered in evidence, that appellant and his brother, Hal 
Purkey, now conservator for appellant, being indebted to 
the holder of the note in the sum of two thousand dollars 
executed a trust deed on the 21st day of February, 1920, 
acknowledged on February 27th and filed for record on 
February 28, A. D. 1920, covering a portion of said lands, 
to secure said indebtedness, and this and the other said 
trust deed indebtedness was held and owned by said 
defendant. 

It further appears by said answer that on the 28th day 
of February, A. D. 1920, the said appellant, by a warranty 
ceed, for a stated consideration of one dollar, conveyed all 
of said lands, with other lands, to his brother Hal Burkey, 
now acting as his conservator, and the deed was acknowl- 


edged and recorded on the same day. Said answer further 


bo 





avers that all of said trust deeds became and were the 
absolute property of the said defendant, the Nelson Title 
and Trust Company; that it was the owner of such trust 
deeds, in good faith, for the principal sums of $1300, $3500, 
$8000 and $2000, and that a foreclosure suit had been insti- 
tuted by said defendant to foreclose said trust deeds against 
said lands, and that the appellant and the said Hal Burkey 
had been made parties defendant thereto, and that a hearing 
had been had in said suit and a decree of foreclosure entered 
and a sale had taken place, and that the Nelson Title and 
Trust Company bid the amount of said indebtedness and 
now is the owner of said lands, subject to certain mortgage 
indebtedness. There was no replication filed to this answer 
and no charge in the bill of misconduct, or even knowledge 
of appellant’s claimed defects on the part of the Nelson 
Title and Trust Company. A suit at common law had been 
started by appellant in the same court against Appellee 
Forcum and one Mickelberry, and we find in the abstract 
that “by agreement the two cases were consolidated,” but 
upon a search of the record the order appears merely “to 
hear the two cases at the same time,’ which has resulted 
in much confusion by appellant abstracting the testimony 
in both cases and in this case arguing from each. There 
was a hearing before the court and a finding and decree 
dismissing appellant’s bill for want of equity. Appellant 
lias appealed from this decree. It is contended that the 
decree is contrary to the law and the evidence. 
beersostatedom *ppellants=brehtintshe was adjudged 
insane by the County Court of Edgar County on August 


28, 1920, Wherfedenesstch record bet it pe rte 
fret. 
Much testimony was offered by appellant and appellees 





bearing upon the soundness of mind of appellant and his 
life history and business transactions were traced from his 
boyhood. His ailment was diagnosed by Dr. W. K. Dyer, 
of the Kankakee Hospital, as dementia praecox. He left 
home when he was fifteen years of age, disagreeing with 
his father as to how to plant corn, and did not return for 
five years. He stayed at home a little while and then left 
again. He was thirty-nine years of age in February, 1924, 
anda bachelor. He showed little affection for his parents, 
had no close friends and was of a taciturn disposition. It 
was testified that he did not act normally, kept to himself, 
would not take to any one and did not keep clean. There 
was testimony that he slept with his clothes and shoes on 
and at one time kept to his bed for six weeks, with his 


clothes on. He would go to town and play with children 





and throw nickels and dimes out into the street for them 
to “scuffle over.” He would get up nights and go out 
barefooted in the snow, and while the record does not state, 
doubtless he replaced his shoes before returning to his bed. 
Homer Rideout and his wife worked and kept house for 
him for over a year in 1917 and 1918 in Ohio and Illinois 
and testify he would,go to town and leave his horse tied 
in the street for twelve hours until a policeman would put 
it in; that he would bring men of low and vicious habits 
to the home and give them meals and never get any work 
out of them. He would sit around and pull his cap over 
his face and laugh to himself when there was nothing to 
laugh at, and would hide when anyone, friend or stranger, 
would come to the house. The testimony showed that he 
would neglect his farm work, leaving it all to his employees, 
and would make poor business deals. There was testimony 
that he bought some cholera hogs and they all died; that 
he paid one hundred dollars on an automobile and never 
went after it; that he bought a car load of milch cows and 
lost them all; that when threshers arrived at his farm he 
would not come home but leave the threshing to his hired 
help. One witness testified that he claimed to have talked 
to a dead sister and with the moon and stars and that they 
told him what to do. He collected and put rocks on the 
mantel and called them “Joe,” “Bob” and “Bill.” Appellant 
iad many oddities and peculiarities from the testimony, 
and a number of witnesses testified from their knowledge 
of him that they did not think he was qualified to transact 
business in 1919. About 1914 appellant purchased a farm 
in Ohio, paying one hundred fifty dollars per acre and sold 
it in 1918 for one hundred ninety-five dollars per acre and 
came back to Illinois, purchasing a farm near Metcalf, in 
[linois, for which he paid thirty-six thousand dollars and 
sold it about a month later, receiving a profit of twenty-four 
hundred dollars. The purchaser of this farm sold it about 
a year later for three hundred fifty dollars per acre or for 
a total of fifty-six thousand dollars. During the time appel- 
lant was in Ohio he worked hard, raised good crops and 
apparently made considerable money. He raised good 
crops on the farm near Metcalf, which was sold in August, 
1919. He next purchased the “Green” farm, about which 
this bill was filed, paying $34,798.75 therefor. Between 
August, 1919, and August 28, 1920, when ttsteeseed he was 
ceclared insane, appellant did approximately one hundred 
thousand dollars in business connected with buying and 
selling land, and between ten and fifteen thousand dollars 


in business in and about selling his crops, dealing in stock 
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and the usual transactions of a farmer, concerning personal 
property and crops. During this time he borrowed money 
in considerable amounts at the Edgar County National 
Bank and the First National Bank, both of Paris, giving 
his notes therefor. He apparently was a man of means. 
He issued during this time to these banks ten different 
notes, aggregating $13,900, besides buying farming imple- 
mients and the necessary merchandise to farm his lands. 
He traded during that time to the amount of fifteen hundred 
collars at the store of J. P. Breen. Elmer McClain, an 
elevator and grain man, living at Metcalf, who was general 
superintendent of the American Hominy Company and in 
charge of from twelve to fifty-five elevators, purchased six 
thousand dollars worth of grain from appellant in the fall 
of 1919. In October of that year appellant went to McClain 
and secured an advance of twenty-five hundred dollars on 
kis corn crop, and later husked and sold to McClain 4021 
bushels of corn. McClain and his assistant, Spellman, who 
assisted in the transactions, Breen, the bankers and many 
others with whom he did business, all testified as to his 
scundness of mind and shrewdness in trade. Appellee Kile 
is the president of the Nelson Title and Trust Company 
and also is connected with one of the banks. When appel- 
lant purchased the “Hume” farm he secured a loan of twenty 
thousand dollars from the Nelson Title and Trust Company 
through Appellee Kile, and the trust deeds in all cases were 
made out to E. E. Gregg, one of the directors of the com- 
pany. It is not suggested in the bill or by any proof that 
the Nelson Title and Trust Company used any fraudulent 
practices or even had any knowledge or information that 
appellant was not qualified to transact business. In August, 
1919, when appellant purchased the “Green” farm, of which 
complaint is made in the bill, his brother, Hal Burkey, 
consulted Kile, appellee, and assisted his brother, appellant, 
and had a great deal to do in the consummation of the 
transaction, and in March, A. D. 1920, five months before 
tt=cleimed appellant was adjudged insane, the brother, 
Hal Burkey, who files this bill for his brother as conservator, 
had business transactions with his ward and accepted his 
deed for the “Green” farm and other lands at a nominal 
consideration. The conservator since appointed evidently 
considered appellant capable of transacting business in 
August, A. D. 1919, (Kelly v. Nusbaum, 244 Ill. 158) and 
especially is this so since the brother, later appointed con- 
servator, accepted a deed from appellant in March, A. D. 
1920. (English v. Porter, 109 Ill. 285). 


Ne 





It is held that although the mind of an individual may 
Le to some extent impaired by age or disease, still, if he 
be capable of transacting his ordinary business, if he under- 
stands the nature of the business in which he is engaged 
and the effect of what he is doing and can exercise his will 
with reference thereto, his acts will be valid. English v. 
Porter, supra, Kelly v. Nusbaum, supra. The presumption 
of law, before inquest found, is in favor of sanity, and one 
alleging insanity has the burden of proof. Kelly v. Nus- 
baum, supra. 

There was considerable testimony offered as to the 
value of the “Green” farm, at the time of the purchase, and 
while some of the witnesses for appellant testified that it 
was only worth one hundred forty to one hundred fifty 
dollars per acre in August, 1919, there were other witnesses 
who testified for appellees that the peak of the high prices 
for land in Edgar County was reached between April and 
October, 1919, and that this farm was worth at that time 
from two hundred thirty to two hundred fifty dollars per 
acre. There is no doubt but that land values had greatly 
deteriorated at the time this case was tried. There was 
no attempt made by appellant to establish any false state- 
ments made or fraudulent practices on the part of appellees. 
The whole case is based upon the insanity of appellant at 
the time of purchase. It is the peculiar province of the 
chancellor who saw and heard the witnesses in open court 
to determine the truth of the controversy, and it is not the 
province of this court to reverse the findings of fact of the 
chancellor, even though this court might have been inclined 
to find otherwise if we had been placed in his position upon 
the trial of the cause; so long as the finding of the chancellor 
is not clearly against the preponderance of the evidence, 
the finding will not be reversed upon review. Schrader v. 
Schrader, 298 Ill. 469; Tobrice v. Van Der Brelie, 190 III. 
460; Village of St. Ann v. Coyer, 223 Ill. 96. 

The chancellor found that at the time of said trans- 
action the appellant was of sound mind and understood the 
nature and effect of his act, and was capable of understand- 
ing and transacting ordinary business affairs and was 
capable of knowing and did know the true intent and pur- 
pose of such transactions, and that the appellees did not 
practice any undue arts and fraudulent practices upon ap- 
pellant, and did not deceive him in said transaction, and 
that the sale of said lands was free from fraud. And it was 
further found that the Nelson Title and Trust Company 
was not a party to said transaction, and that it made the 


loans, as set out in its answer. 




































We have read the record carefully and can arrive at 
no different conclusion than the findings and conclusion of 
the Circuit Court of Edgar County, and the decree of that 
court should, therefore, be affirmed. 

Decree Affirmed. 
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936 I.A. 656 


General No, 7768 Agenda 3 


People of the State of Illinois, Defendants in Error 
VS. 


Russell Garwood and Ed. Killion, Plaintiffs in Error. 
Error to the County Court of Edgar County. 


CROW, J. 
An information was filed in the County Court of Edgar 
County charging plaintiffs in error with carrying concealed: 
upon their persons a revolver without having a license there- 
for contrary to the form of the statute. An information was 
filed against each severally but at the trial it was stipulated 
the two causes be consolidated and tried together, all the 
evidence applying to each. On trial by jury they were each 
found guilty. Motions for new trial and in arrest of judg- 
ment were overruled. Thereupon each was fined $100 and 
costs and committed to jail for a period of five days. To 
reverse the conviction a writ of error is prosecuted. 

Substantially, the evidence shows Garwood and Killion 
went in an automobile to Paris from Indiana where they 
lived. The sheriff of Edgar County was informed they had 
revolvers on their persons. He, with deputies, went to the 
place where the automobile was parked and when defend- 
ants came to the automobile they were arrested by the offi- 
cers. Garwood had two revolvers and Killion one. Being 
asked why they were carrying the weapons, they said they 
bad a right to carry them. Asked if they were officers in 
Indiana they answered they belonged to the Anti Horse 
Thief Association. Without entering upon details of the 
evidence, it is sufficient to say the evidence shows the 
weapons were concealed upon their persons when arrested, 
though they contend they were contained in holsters 
strapped in front of their bodies and that they were clearly 
to be seen. At all events, the jury heard the evidence, saw 
the witnesses and found them guilty. We are not in better 
position than the jury to ascertain the question of their 
guilt. The jury were competent to determine where the 
truth lay when considering the evidence. The trial judge 
approved the verdict. There was so little real conflict in 
the evidence there is nothing in it to reconcile. This was 
the second time they had been tried on the same informa- 
tion, 

With regard to the alleged errors in the giving of 
instructions attempted to be raised in the printed argument 
of counsel for plaintiffs in error, they are not subject to re- 
view. No errors touching them are mentioned in the brief. 








Rule 23 of the Rules of Practice of this Court on that sub- 
ject provides: “Following the statement of the case, the 
brief shall be concluded with the points made and author- 
ities relied upon in support of them, * * * * no al- 
leged error or point not contained in such brief shall be 
raised afterward, either by reply brief or in oral or printed 
agument, or on petition for rehearing.” The rules of the 
court bind parties litigant in their application for relief. 
We do not, therefore, enter upon a discussion of the errors 
complained of on the assignment of errors with regard to 
instructions. 

It is urged in the brief and in the printed argument 
the court erred in not allowing the motion of plaintiffs in 
e1ror to require the surrender to them by the sheriff, of the 
firearms taken from them when arrested, on the ground of 
the invasion of a constitutional right to security in their 
persons, houses, papers, and effects against unreasonable 
searches and seizures. The basis of the complaint is the 
fact that, the sheriff having arrested them for having upon 
their persons concealed weapons, constituting a breach of 
the peace, he took from them the weapons and that they 
were to be used and were used, at the trial on the above 
mentioned charge against them. This contention is com- 
pletely answered by Mr. Justice Scholfield in North vs. 
People, 139 Ill. 81 (106-7). It is there said: “But it is 
further objected, that even if Hodge had the right to arrest, 
this gave him no right to search for concealed weapons. 
The guaranty of the constitution in regard to search war- 
rants applies only to cases where the purpose of obtaining 
the warrant is to make a search for goods. It has no appli- 
cation to arrests for particular offenses, consisting wholly 
or in part in having particular property in possession, nor 
to the seizure of dangerous weapons in the possession of the 
party arrested. In such cases the right of seizure is inci- 
dental to the right to arrest.” So the doctrine laid down 
in People vs. Brocamp, 307 Ill. 454, cited by counsel has no 
application. We are not passing upon a constitutional ques- 
tion but upon the legality of an official act authorized by 
statute, the validity of which is not, and cannot be raised 
in this Court. 

So far as anything in the record now subject to review 
is presented, we find no reversible error and the judgment of 
conviction is affirmed. 

Affirmed. 
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General No. 7777 Agenda 12 


Eva Lyons, Appellant 
Vs. 
Nellie Carter, executrix of the last will and testament of 


Delilah Hornbach, Deceased. 


Appeal from the Circuit Court of Pike County. 


CROW, J. 


Delilah Hornbach died testate, appointing Nellie Carter 
executrix of her will. Eva Lyons filed a claim in the County 
Court against the estate for the sum of $1000, Objections 
to it being filed, the County Court heard evidence, dis- 
allowed the claim and from that judgment an appeal was 
taken to the Circuit Court where it was heard by the court, 
a jury being waived. An order was there rendered denying 
the claim and rendering judgment against the claimant for 


costs. To reverse that order this further appeal is prose- 


cuted. 

The claim filed consisted of a promissory note as fol- 
lows: 
$1000.00 Dec. 14, 1917. 


One day after date I promise to pay to the order of 
Eva Lyons One Thousand Dollars at six per cent interest 
from date until paid. Value received with interest at six 
per cent per annum. 

Delilah Hornbach. 

In the County Court, claimant introduced in evidence 
the note and rested. Counsel for executrix, without notice 
of any intention to do so, called claimant as a witness, 
subjecting her to a thorough examination as to the con- 
sideration for the note, the circumstances under which it 
was executed and the motive inducing Mrs. Hornbach to 
execute it. The examination, as might well be expected, 
was searching and quite extended. In the Circuit Court 
this evidence as transcribed by the stenographer taking it, 
was read as a part of the defendant’s evidence. It was 
thereby developed Miss Lyons, the claimant, had been a 
neighbor of Mrs. Hornbach for several years. They resided 
in a rural settlement. She testifed Mrs. Hornbach sent 
for her and in response to the invitation she went on the 
evening the note was executed. That no one else was. in 
tlhe house. She staid until late in the evening and had 
supper but left soon after supper. Miss Lyons wrote the 
body of the note and it was then signed. She says Mrs. 
Hornbach got the form but does not know where it came 
from but that claimant did not take it there. She say 


nn 





Mrs. Hornbach asked her to fill it out for her. That after 
filling it out as she dictated she read it over again and 
then signed it. 

As to the reason for the execution of the note, she 
testified she did not know the note was to be given her; 
that is was given for services rendered in different ways 
and at different times and helping her and being company 
for her and “visiting her lots” and being with her; she was 
lonely; “she liked me and I had visited her all my life; | 
nnd been company to her; the note is to pay for services 
rendered in different ways; I never worked for her; never 
charged her for anything I did; she placed the value on it 
herself; it is her valuation of the many different things | 
have done for her; she felt friendly to me; she told me 
when the note was made out that if ever a note was for 
value received, this was, and she said ‘you are the closest 
friend I ever had in my life’; that it about all she said; 
she did not say anything about how much she owed me; 
Tt went when her husband was sick and staid a good deal 
of the time and helped take care of him; he died in 1913; 
she appreciated that; she had means and could pay her 
debts but I did not work out.” | She further testified this 
note was not given just to be collected at Mrs. Hornbach’s 
death; that Mrs. Hornbach said that if she did not “pay it 
off” her estate was good for it; I never asked her to pay it. 
She was to pay it when she saw fit to pay it; I could have 
collected it but I was not to collect it until she saw fit 
to pay it. 

The fore going is taken from the abstract of the record. 
There was much more, but largely a repetition. When the 
case was tried in the Circuit Court, the transcript of this 
evidence was read into the record. The claimant was then 
called by her attorney as a witness to explain her answers 
given on the former hearing. She denied making many of 
the statements the transcript showed she had made. ‘When 
claimant undertook the explain her former testimony she 
denied much of the evidence first given detrimental to her 
case. When cross-examined by attorneys for defendant and 
asked with regard to discrepancies and why she had testified 
differently in the Circuit Court, she said she was “unpre- 
pared” in the County Court. 

It was sought to show by the evidence that claimant 
rendered services for decedent after the making of the note. 
These services were of a trivial character. She stated she 
recalled no others. All were of such as neighbors in a rural 
community would render cheerfully under such circum- 


stances and regard them purely as a matter of altruism—a 
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result of loving ones neighbor as oneself. Indeed all were 
rendered according to her evidence in that manner. We 
have by no means excerpted all the evidence as abstracted. 
Other evidence will be noticed later. But enough has been 
set down here by fair selection to outline the method of 
the disposition of this case. Ultimately such a disposition 
must be made upon the testimony of claimant, elicited under 
circumstances as nearly guarantying its truth as usually 
occur in judicial investigations of fact as nisi prius. 

We are asked to reverse and remand the order of the 
Circuit Court with directions to enter judgment allowing 
the claim. To do so we must not only be able to say from 
a consideration of the whole record in the court below, it 
shows the court erred in disallowing it, but that there was 
ne evidence tending to support the order actually entered. 
Vhe concluding request of counsel is based upon a misap- 
prehension of the evidence in the case and the law applicable 
to it. It must be conceded that in the course of review it 
is attributed to the trial court always that it had a better 
epportunity for appraising the evidence and giving value 
to each part of it as a whole than a court of review. Courts 
will not reverse merely because they believe from reading 
and comparing all parts of the evidence the judgment or 
order appealed from should have been different. \We are 
not prepared to say after a careful consideration of all the 
evidence the Circuit Court was wrong. Then, too, it will 
be well to remember, two courts found the same way. It 
is true on the second trial more evidence was offered. But 
the evidence most to be considered is that of claimant 
herself denying she testified as the transcribed stenographic 
eport of her testimony shows she did testify at the first 
trial. On the’second trial she is not materially corroborated 
as to vital facts. Where she did not positively deny so 
testifying, she endeavors to minimize the force of it by 
addition, or explanation as to what she meant or intended 
when she did so testify. It cannot well be contended such 
explanations are worthy of much consideration under cir- 
cumstances disclosed by this record. If the explanations 
and denials so lightly impress a court of review sitting far 
from the scene of the trial without knowledge of many of 
those countless considerations present that affect the weight 
and value of testimony before court and jury, how much 
more must they contribute to the value of the conclusion 
reached at the trial when all were present. 

She says when she testified in the County Court her 
testimony was the result of not being prepared. If she had 


been called upon to give testimony upon a matter of opinion 








requiring reflection and study the excuse would have more 
weight. But it was all directed to facts peculiarly within 
her knowledge alone for the lips of the only other actor 
were sealed by death. Her relations to the decedent were 
peculiarly within her knowledge alone. They were ,neigh- 
bors living only about a mile apart. Four years of the 
time these relations existed Mrs. Hornbach was a widow 
advanced in years with her only companion and solace deaf, 
and her mind thereby, if in no other way, veiled. At the 
death of her husband, claimant, and no doubt many others, 
though it does not appear in the record, gave of her time 
and friendly care to the bereaved one. It is a matter of 
fair deduction from common experience others did aid her 
during the time of husband’s death. The claimant her- 
self, the evidence tends to show, was not surrounded by 
conditions that would induce her to reject the companion- 
skip of a good woman. She lived with and kept house for 
two elderly brothers. It was not unnatural she would enjoy 
the companionship of one whom she knew as she knew 
Mrs. Hornbach. That the services she rendered were the 
cutgrowth of her situation and not employment is shown 
by the fact indisputably disclosed at the first hearing when 
she was “unprepared” and testified all she did was without 
expectancy of compensation; that she made no charge for 
anything she did and expected nothing and that the note 
forming the basis of the claim was only Mrs. Hornbach’s 
estimate of the value of her services and attentions. If 
her version of the transaction is true and if the note was 
executed as she says it was, and under the circumstances 
detailed by her, the transaction would seem to be no more 
than the generous, if effusive expression of gratitude toward 
a neighbor that had solaced her in bereavement and who 
in return probably received compensation in companionship. 
[t is a result that might have found expression in a clause 
of her will, which the record shows she made, and would 
have been executed under those safeguards avoiding con- 
troversy. It is in such documents, executed in prescribed 
formalities, that pecuniary expressions of gratitude gen- 
erally find expression. 

Now, all the evidence tends to show that it was under- 
stood the note should not be collected during the life of 
the maker. There is evidence she often gave expression 
to her gratitude toward claimant for her attention and 
kindly offices. Claimant says decedent said she had no 
money but from her testimony and that of other witnesses 
it is plain she had plenty; that she was able to pay for any 
service rendered. Claimant says she told her the note 
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would be good after death. The fact claimant did not 
expect to collect or attempt to do so during the life of the 
maker but held it until her death, in connection with evi- 
dence as to her financial worth, the fact she was assured it 
would be good after the maker’s death, the fact she was 
not to collect it during the maker’s life, and many other 
circumstances show it was a mere gratuitous expression of 
kind feeling and only a testamentary bequest not executed 
under the necessary formalities rendering it valid. As a 
gift.it was only a promise to make a gift in the future and 
therefore not enforceable. Shaw vs. Camp, 160 Ill. 425; 
Williams vs. Forbes, 114 Ill. 167. In the latter case it is 
said the gift is not executed until the note is paid. 

As a promissory note it is not a basis for recovery 
in an action at law. Claimant’s evidence, taken in its most 
favorable light, shows the note was given for services and 
kindnesses rendered before it was executed and for services 
to be rendered thereafter. Mrs. Hornbach’s husband died 
in 1913; the note was made December 4, 1917; she died 
January 8, 1921. At the time of the making of the note 
there was no account stated between parties and a note 
given in consideration thereof in payment. If Claimant 
had brought suit against Mrs. Hornbach for services ren- 
dered and the evidence had been in the condition is now is, 
she would have failed in her action. Claimant’s account of 
the transaction is Mrs. Hornbach sent her a note requesting 
her to come to see her. That she went pursuant to the 
request and staid until late in the evening and that during 
the time a blank note was produced by Mrs. Hornbach and 
claimant requested to fill up’ the blanks which she says she 
did and the maker signed it, and the claimant took it away 
with her. She says at a later time the note was produced 
when Mrs. Hornbach was at the house of claimant and 
stamps were put on it, none having been placed on it at 
the time of execution. If it be assumed that claimant’s 
version of the relation of the parties is true as detailed at 
the trial in the County Court, the note was given as an 
expression of gratitude. The “value received” as shown 
by that evidence was one not to be measured in money’s 
worth. The value was not commercial value. It was her 
“estimate” of value for services, companionship, the pres- 
ence of one, a neighbor, to whom she could divulge her 
sorrows and in return receive sympathy. Nothing had ever 
been done as between employer and employee. Nothing 
was done in expectation of compensation. The evidence 
conveys no intimation deceased recognized a legal obliga- 
tion to pay. There was therefore no legal obligation that 








would sustain an action at law. At most the note was a 
promise to make a gift not enforceable. It is only a valid 
subsisting demand constituting a present cause of action 
that will constitute a consideration for a promissory note. 
But claimant says part of the consideration was future 
services. She does not say she was then employed to render 
services in the future. On the contrary she testifies 
she did not “hire out” and for that reason charged decedent 
nothing for what she did. There was no obligation on her 
part shown by the evidence to do anything for her friend. 
According to her own evidence she would not accept such 
an onerous condition. Not only so, but the evidence shows 
that in the lapse of little more than three years she did 
practically nothing for decedent—the extent of her service 
being to make some preserves, can some fruit and like 
trivial service. She was at the home when Mrs. Hornbach 
died and helped at the house for which she was paid ten 
collars. Therefore there was no mutuality of obligation in 
that claimant was bound to serve and decedent to pay. 
Su far as future services are involved as part of the supposed 
consideration, consideration is entirely lacking and there 
is no mutuality of obligation. It must be conceded as 
contended by appellant, the consideration need not be 
adequate, but however adequate or inadequate, the consider- 
ation must constitute an obligation, a binding to service 
or performance of whatever else it may consist. That 
element is entirely absent here. 

Three propositions of law are submitted by appellant, 
cne given, one modified and one’refused. The first held by 
the Court is correct as far as it goes, holding the note prima 
facie entitling the claimant to recover. The second held 
as modified laid down a corréct proposition of law that 
mere inadequacy of consideration would “of itself” be no 
defense in “this case.” Insertion of the words “of itself” 
means only if that were all, it would constitute no defense. 
Much of the argument of appellant is devoted to establishing 
this proposition whereas it needs no such effort. Certainly 
the words “in this case” are not erroneous for it was the 
only case being considered and for that reason might well 
have been omitted. No doubt the court meant to apply the 
holding specifically to the case he was trying and carries 
rene of the absurd implications imputed by counsel to the 
modification. 

The third proposition is: “The court holds as a propo- 
sition of law, that there was within the law a consideration 
jor the giving and delivering to Eva Lyons of the note here 
sued upon and that the claimant is in law entitled to recover 
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on said note and according to the tenor and effect thereof 
without any reference whatever to the actual value of the 
consideration for which the note was given as compared 
with the amount which it is was given for.” This propo- 
sition was refused. The court was not sitting as a chan- 
cellor and was not trying the case upon equitable principles. 
The experienced judge presiding at the trial of this case 
knew very well the distinctions between trials at law and 
in equity in cases of this character. He saw the witnesses. 
He heard them testify. He had a better opportunity than 
tis court to judge of their veracity, their straightforward- 
ness and the weight to which their testimony was entitled. 
He heard the claimant testify in denial and explanation of 
her previous testimony in the County Court when not “pre- 
pered.” He had before him her testimony that she was not 
to call on the maker of the note to pay it and that she was 
only to pay “if she saw fit to pay it.” That she was not to 
“collect it till she saw fit to pay it’; that she was not to 
present it for payment. He heard the testimony as to the 
wealth of the maker, knew her to be financially worth it, 
and in the face of that financial responsibility took no steps 
to get the money on it until the only one that could deny 
the facts out of which liability would arise, was dead. If 
all the available testimony is worth anything it shows that 
if the note was genuine—and there is no evidence to the 
contrary—it was only to be paid after the death of the 
maker, thereby creating a gift void as a matter of law. 
It is apparent from a consideration of the whole record the 
proposition was refused because if held, would have com- 
mitted the court to the necessity of rendering a judgment 
for plaintiff upon a mixed question of law and fact. The 
law was not applicable to the facts, He believed, and in 
that we concur, she was not entitled to a judgment as 
matter of law or fact. 

We find in the record no material error affecting the ’ 
judgment and it is accordingly affirmed. 


Affirmed. 
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General No. 7786 Agenda 21 


The People of the State of Hlinois, Defendant in Error 
Vs. 


Elbert Coulter, Plaintiff in Error. 
Error to the County Court of Pike County. 


CROW, J. 


Plaintiff in Error was found guilty by a jury in the 
County Court upon an information charging him with op- 
eiating a motor vehicle upon a public highway while in- 
toxicated. He was fined $100 and sentenced to the County 
jail for a period: of thirty days. To reverse the judgment 
of conviction he brings the record to this Court by writ 
of error. The errors assigned are: overruling motion for 
a new trial; motion in arrest of judgment; rendering judg- 
ment on the verdict; admission of improper evidence offered 
by the people; sustaining objection to material and relevant 
testimony offered by defendant; giving improper instruc- 
tions on behalf of the people. 

Not only the abstract but the entire record has been 
considered with care. It is a matter of regret that on the 
state of the record as it comes to us we must decline to 
review all matters necessary to be preserved by a motion 
for new trial. There is in the abstract of the record sent 
us a bill of exceptions signed by the trial judge that the 
evidence in the record was all the evidence and certifying 
also the instructions given for the respective parties as well 
as those refused. The bill of exceptions show also excep- 
tions of defendant to all the rulings of the Court on the 
admission of evidence and the giving and refusal of instruc- 
tions. But it does not contain the motion for a new trial. 
Nothing necessary to be preserved by that motion can be 
reviewed on appeal. Anderson y. Karstens, 297 Ill. 76; 
Village of Bradley v. N. Y. C. R. R. 296 Ill. 383; Graham 
v. People 115 Ill. 566; Harris v. People, 130 Ill. 457. Its 
authentication by the clerk is not sufficient. But under the 
last expression of the Supreme Court of this State excep- 
tions to the ruling of the Court during the progress of the 
trial upon the giving and refusal of instructions and to the 
introduction of evidence preserved by bill of exceptions, 
errors assigned on those rulings are properly presented 
for review without a motion for new trial. People v. Perl- 
mutter, 306 Ill. 495; Yarbert v. C. & A. Ry. Co., 235 Ill. 589; 
Ge Ras Conve Oikeete,, loz Ml: 008: 

An examination of the abstract shows that numerous 
errors were committed by the trial court in the reception 
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of evidence. The vital question at issue was whether [I- 
bert Coulter was intoxicated while driving the automobile 
on the highway as charged in the information. He in com- 
pany with two others had been to Quincy the night before 
the alleged offense. They left Quincy at eleven o’clock on 
their return to Pittsfield. The two persons in addition to 
Coulter were V. Williams and Fred Lane. The car belonged 
to Williams. Coulter testified that he drank no liquor be- 
fore leaving Quincy and that no intoxicating liquor was 
taken with them from Quincy. The evidence shows that 
Williams was intoxicated. Different people met defend- 
ant on his way home and they were asked while testifying 
as witnesses for defendant whether he was intoxicated. The 
Court sustained objections to all those questions. One of 
the questions asked of the witness Fred Lane who was 
with the defendant was “when you reached Kinderhook, 
about noon of that day, on up until 2:30 when you left El- 
bert Coulter, was he or not under the influence of liquor?” 
Objection was made by the prosecution. The Court :—‘*The 
charge of drunkenness is here at 2:30 and I see no need 
ef going back. Objection sustained.” We are clearly of 
the opinion that the evidence showing that there was 16 
liquor in the car when they left Quincy and there is no evi- 
dence that the defendant stopped anywhere to procure 
liquor or had an opportunity to procure liquor, these ques- 
tions were competent and very material, and it was error 
tu reject them. The answers to the questions were de- 
signed to exclude the opportunity of the defendant to be- 
came intoxicated after he left Quincy, there being no evi- 
dence that he was intoxicated when he did leave. As to 
all those questions, in the rejection of the evidence the 
Court committed reversible error. The Court not only re- 
jected evidence of intoxication of the defendant before the 
time but at different intervals after he was arrested. Offers 
of proof were made that the defendant was not intoxicated 
at different intervals of time shortly after his arrest and this 
was rejected because not confined to the time of arrest. The 
ruling was clearly erroneous. 

Complaint is made of the giving of the third, fourth, 
fifth, sixth and fourteenth instructions on behalf of the peo- 
ple. These instructions are obnoxious to all the objections 
made to them. The third is vicious because it states to 
the jury a question of fact is this: they were instructed that 
“whether a person is drunk or sober are facts patent to the 
observation of all.’ It is not the province of the Court to 
tell a jury a thing of that sort; it is not a question of law 
and was not a correct statement of fact because, whether a 


man is drunk or sober is not always a fact patent to ob- 
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servation. The fourth is erroneous because it tells the jury 
that a witness may state from his observation and the exer- 
cise of his perceptive faculties whether a person was or was 
not intoxicated without being confined to the detail of the 
combination of minute appearances from which he learned 
the fact. That may or may not be true, but common expe- 
rience and ordinary reflection demonstrate that the inability 
of a person expressing his opinion as to the intoxication of 
another and being unable to detail appearances indicating 
such intoxication goes necessarily to the weight to be given 
to his testimony. The fifth instruction is bad because it 
tells the jury that if they conclude from the evidence be- 
yond a reasonable doubt that the actions of the defendant 
were in any way influenced by his use of intoxicating 
liquor, then under the law he was intoxicated. The law 
prohibiting the driving of vehicles by intoxicated persons 
or the common highways is a salutary one but it must 
have a reasonable application and this instruction does not 
niake such application. Instruction 6 is erroneous because 
it tells the jury they are not bound to believe the evidence 
of the defendant and does not contain the usual qualifica- 
tion, provided they believe that he has wilfully testified 
falsely with regard to the matter about which he was inter- 
rogated, and does not authorize the jury to consider the 
testimony of other persons testifying to the matters about 
which he testified and grounding the weight to be 
given his testimony in the light of the testimony of 
others. The 14th instruction contains this sentence which 
of itself vitiates the remainder of the instruction: “If you 
find from the evidence of one or more witnesses that the de- 
fondant has committed the offense charged in this case, 
and if from all the circumstances and conditions surrounding 
the transactions in question and the evidence you believe 
the facts as testified to by such witness or witnesses beyond 
any reasonable doubt in your minds, then you should find 
the defendant guilty although there may be an equal or 
greater number of witnesses testifying to the contrary or 
testifying that they do not know whether the facts charged 
are true or not true.” The purpose of such instruction was 
to minimize the effect of the testimony of witnesses for the 
defendant and it doubtless had that effect. 

- We regard the evidence of the guilt of the defendant in 
this case as not free from doubt. It is necessary to a fair 
trial that the rulings of the Court on the admission of evi- 
dence and the giving of instructions under these condi- 
tions be reasonably accurate. For the reasons indicated 
herein, the judgment is reversed and the cause remanded. 

Reversed. 


Oar gs 
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General No, 7792 Agenda 27 ‘ 


Frank L. Wheeler and George L. Wheeler, Appellees, 
Vs. 
Martha Huttonbrock and William H. Huttonbrock, Appel- 
lants. 


Appeal from the Circuit Court of DeWitt County. 


CROW, J. 


This cause is in this court on appeal by which it is 
sought to reverse a decree of the Circuit Court staying 
appellants from committing waste. Appellees are owners 
of the fee in the lands described, and appellant, Martha Hut- 
tonbrock, is the tenant “for life only” under the terms of 
the will of George L. Wheeler. Appellees were the tes- 
tator’s children and Martha was his widow, and intermarried 
with William H. Huttonbrock. 

The cause was heard by the Master in Chancery upon 
a “reference to take evidence and report his conclusions and 
rules to close evidence” as shown by the abstract. The ab- 
stract recites: “Report of Master filed with objections 
thereto and order of Court that objections to Master’s re- 
port stand as exceptions.” It further recites: “Hearing 
on exceptions to Master’s report and exceptions overruled 
and decree making injunction perpetual awarded to appel- 
lees at appellants’ costs.” This recital is followed by prayer 
for and allowance of appeal “upon filing bond in $300 in 
thirty days from March 15, 1924, and a certificate of evidence 
in sixty days from same date.” The abstract contains what 
purports to be the decree rendered by the Court with find- 
ings of fact sufficient to support the decree for a perpetual 
injunction. 

A preliminary question of practice is presented by the 
brief of appellees. It is objected the abstract does not show 
a certificate of the Judge that the record contains all the 
evidence and therefore the decree is not reviewable. The 
rule stated is correct where the cause is tried upon evi- 
dence introduced before the Chancellor. It is not correct 
as applied to a hearing upon reference to the Master to 
take and report evidence and conclusions as in this case. 
When the Master filed his report of evidence, appending 
thereto his findings and rulings on objections to it, as 
shown by his supplemental report, it thereupon becomes a 
record in that cause. It was complete authority for the 
Chancellor’s action in reviewing it upon exceptions. If the 


evidence reported by the Master did not contain all the 





evidence upon which his conclusions were based, that fact 
was an appropriate ground for exception and the court 
would have required all the evidence to be returned. \Ve 
accept to the fullest extent the principles as to the office 
of the abstract in appellate procedure embraced in the first 
topic of the brief for appellees. ‘We have had occasion to 
apply them, but they are not applicable to this case. 

We have read and considered the evidence as abstract- 
ed. We are not permitted in review of chancery records to 
accord any virtue to the Master's findings of fact or to the 
rulings of the Chancellor on exceptions thereto. In trials 
at law such practice is proper. But in chancery cases each 
tribunal, appellate as well as that of original jurisdiction, 
must determine for itself what the evidence establishes and 
the correct application of legal and equitable principles 
thereto. The evidence shows that appellant, William H. 
Huttonbrock, with the consent and acquiesence of Martha 
Huttonbrock, the rightful tenant for life, despoiled the prem- 
ises of ever-green trees. They were planted by the ancestor 
of complainants as part of the freehold. These children to 
whom the freehold passes by the terms of the will of their 
father, the deceased husband of Martha, are entitled to have 
the freehold maintained in its integrity with shade trees 
and ornamental trees as the ancestor left them. The 
aesthetic notion of a life tenant will not be permitted, if re- 
sisted, to change that which the ancestor deemed of worth. 
In contemplation of law the life tenant is only a sojourner. 
Such tenant must respect the inheritance unless such respect 
will destroy or seriously impair the use of the land. That ts 
not shown by this record. 

The chancellor was conservative in the relief granted. 
No complaint is made of the failure to grant more of the 
relief asked in the bill. Appellants allege error in not ap- 
portioning the costs. That was a matter in the sound discre- 
tion of the chancellor. We approve his judgment in the 
exercise of that discretion. We find no reason for setting 
aside the relief granted, and the decree is affirmed. 

Affirmed. 
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* General No. 7800. Agenda 33. ; 


T. R. Bane, Appellee, 
vs. 
National Fire Insurance Co. of Hartford, Connecticut, 


Appellant. 
Appeal from the Circuit Court of McLean County. 


CROW, J. 


This appeal seeks to reverse a judgment of the Circuit 
Court in favor of appellee for a loss by fire against which 
appellant has issued its policy of insurance. The decla- 
ration is in the usual form on such policies. The original 
policy was for an amount not exceeding $1200, issued 
March 6, 1923, and afterward, April 24, 1923, additional 
insurance in the sum of $800 was issued, both expiring 
March 6, 1924. The original policy was issued and counter- 
signed by Carl C. Kreitzer, the agent for the company. 
The additional insurance was endorsed on the policy in the 


usual way by him as agent. 


The property insured was described as a one story 
shingle and composition roof frame building occupied as a 
stock stable located in Ellsworth, Illinois. The endorsement 
of additional insurance is, omitting matter not material: 
“In consideration of $22.72 additional premium the insur- 
ance on frame building is hereby increased $800, making a 
total of $2000 on building.” The endorsement is signed by 
Carl C. Kreitzer, agent. After writing the policy Kreitzer 
put it in the vault of the bank where he was employed and 
of which plaintiff was a patron. After endorsing the addi- 
tional insurance he put the policy back in the vault. He 
collected the premiums and reported them to the company. 
April 27, 1923, the property was burned. April 28, 1923, 
he reported to the company, through the general agency as 
fullows: “April 28, 1923. National Fire Insurance Go; 
Chicago, Ill. Gentlemen: This agency had a total loss 
under policy 121376 T. R. Bane last night about 9 330 P. M. 
Cause unknown. Insurance $2000. I have no loss blanks 
ov hand so kindly consider this due notice. Yours very 


” 


truly.” The company sent E. H. Sparry the latter part of 


May to adjust the loss. A contractor was employed by him 


to assist in the adjustment. After the contractor had 
¢ “feured” on it, Kreitzer being “in and out,” plaintiff and 
Sparry agreed upon $1268.43 as “sound value” and “loss 
or damage $1268.43.” 
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Before entering upon the adjustment a non-waiver 
agreement was signed to which was attached an agreement 
as follows: 

“National Fire Insurance Company 
of Hartford, Conn. 
Non-waiver Agreement. 

Whereas, claim has been made against the National 
Fire Insurance Company, under its policy No. 121376 issued 
to T. R. Bane at its Ellsworth, Ill., Agency, for loss or 
damage to the property described in this policy, said to 
have occurred on April 27th, 1921, and 

Whereas: an early ascertainment of the amount of 
both sound value of said property and of said loss or damage 
is desired by both parties hereto, and 

Whereas: Eldridge H. Sperry has been selected by 
said National Fire Insurance Company as Adjuster to inves- 
tigate and to adjust, either by agreement with the assured 
or through appraisal, the amount of said sound value and 
of loss or damage: 

Now, Therefore, in consideration of the premises above 
recited and of the fact that said National Fire Insurance 
Company is not now prepared to either admit or deny 
liability, it is hereby agreed that any action taken by said 
Adjuster shall not be claimed or, in fact, be a waiver of 
any right or defense of said National Fire Insurance Com- 
pany, notice being hereby given and accepted that Adjuster 
las no authority to make such waiver nor to bind his 
principal to pay any sum whatever, nor in any way other 
than as to the determination of the amount of said sound 
value and of loss or damage.” 

No word in reply was received from defendant after- 
ward so far as the abstract discloses, though Kreitzer wrote 
a letter asking whether it expected to deny liability. The 
suit was begun by praecipe February 22, 1924. 

The declaration avers that after givirg notice of loss 
to defendant, the plaintiff and defendant agreed the amount 
of loss and damage was $1,268.43, and thereby proofs of 
loss were waived. It is further averred that after the 
loss and damage had been ascertained as described, the 
plaintiff was told by defendant no further proofs of loss 
would be required on the part of plaintiff and thereby 
defendant waived proof of loss as provided in said policy. 
in another paragraph it is averred defendant kept the policy 
cf insurance in its possession until more than sixty days 
after said fire, when, on July 10, 1923, it delivered said 
policy to plaintiff, and thereby defendant waived proof of 


loss required by said policy. 


bo 



































Defendant filed the general issue and two special pleas. 
One avers plaintiff, without authority or notice to defend- 
ant, increased the hazard contrary to the terms and condi- 
tions of said policy of insurance. To this plea plaintiff 
replied by traverse of the averment of increase of hazard; 
and further, that all increase of hazard was with full knowl- 
edge and consent of defendant, wherefore defendant waived 
its right to avoid the policy and is estopped to now com- 
plain of such increase of hazard. The additional plea, called 
in the abstract the third, begins and concludes as a special 
plea in bar on the ground of failure to make proof of loss 
and under the absque hoc denies the waiver pleaded in 
anticipation in the declaration. The declaration having 
averred matter avoiding the necessity of averring proofs of 
loss, was good pleading. 26 Corpus Juris, page 496, Sec. 
702. The general issue put the averment in issue. The 
cause was tried on the issues thus formed with a verdict 
and judgment for plaintiff for $1331.83, to reverse which 
this appeal is presented. 

We shall not set out the evidence nor marshal it to 
establish the proposition it is sufficient to support the 
verdict. The jury having found for the plaintiff, in the 
absence of material error, the judgment will not be dis- 
turbed. The first question presented by the record is the 
alleged error in giving plaintiff’s instruction numbered 1. 
It presented the question of waiver of the increase of 
hazard. Two questions were involved, one of fact for the 
jury, the other a question of law for the Court. As are all 
instructions properly framed, the jury were told if they 
believed from the evidence the facts therein stated, ‘“defend- 
ant should be held to have waived the conditions of the 
policy with respect to the increase of hazard.” The jury’s 
attention was directed to the facts to be inquired of and 
then were told if they found those facts, as matter of law 
there was a waiver. On the mixed question of law and fact 
the jury found for plaintiff. Defendant says in criticism 
of the instruction, there was no evidence “defendant by its 
agent had knowledge of the extent and character of the 
increase of hazard and with such knowledge of the extent 
and character of increase of hazard consented thereto.” On 
that the agent ‘“‘so conducted himself” as to induce the 
plaintiff to believe the increase of hazard would not be 
objected to. Kreitzer who wrote the policy covering the 
loss had been an agent of the company for many years. 
He had written insurance for plaintiff on all his property. 
How much we are not advised. He was on the ground 


and as to that as all other insurance transactions was the 
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alter ego of his principal. He knew the conditions. There 
was nothing concealed from him. Insurance companies 
act, and can act, only through agents. After plaintiff took 
out insurance for $1200 he made an addition to his place 
of business. It may have added to the hazard of the risk. 
He wanted the insurance. The insurance company respond- 
ing to that want, in the only manner in which it could act, 
sold the required additional $800 to him and he paid cash 
for it. About that there is no dispute. There is no room 
for controversy as to the fact. The agent may have believed 
the hazard was not increased. The evidence tends to show 
it was not, the manner of the use of the property considered. 
But for the time he was the insurance company, and under 
tie most elementary principles regulating contracts orig- 
inating in the relation of principal and agent concerning 
insurance contracts, it was bound by notice to him, if he 
had notice. The principal cannot ayoid its contracts 
because its trusted agent used bad judgment in entering 
into them or failed to notify it of changed conditions, 
though increasing the hazard. This doctrine is peculiarly 
applicable to the contracts of insurance companies. Worthy 
institutions that take pride in the beneficial service they 
render. There was evidence warranting the instruction. 
It is one bearing upon the legal effect of the acts and 
conduct of the agent writing the insurance. The adjuster 
could not be ignorant of the fact. We find no fault in it. 
Plaintiff's modified instruction 1 is criticised by counsel 
because they say it is not based upon the evidence; that 
“there was never any evidence of express waiver nor was 
there any evidence of any conduct by defendant respecting 
the proofs of loss.” In this we believe counsel have over- 
looked or fail to appreciate the effect of evidence leading 
the learned judge to make a good instruction out of a bad 
one. The instruction referred to is: “You are instructed 
that the proof of loss may be waived by an insurance com- 
peny and if you believe from the evidence in this case that 
there was either an express agreement between the plaintiff 
and defendant to that effect, or that there was such a course 
of conduct on the part of the defendant as was reasonably 
calculated to lead the plaintiff to believe that the company 
did not require such proofs of loss, then the plaintiff cannot 
be defeated simply because he did not furnish such proof 


” 


of los 


n 


Kreitzer and plaintiff testified that after the adjustment, 
Sparry was asked if there was anything else to do and he 
said no. Asked how long it would be before the claim for 
loss would be paid, he said it would be only a short time 








ii he attended to it himself and that he was going on his 
vacation soon. Plaintiff testified Sparry said there was 
nothing else to do and that he thought plaintiff would get 
his money in about two weeks. If the jury believed Sparry 
on that oceasion said that, or that in substance, then, if 
further proofs were not called for by defendant after the 
adjustment, they were authorized to find for the pl: untiff 


under the instruction as modified. 


On this subject of waiver, instruction 2, given on 
behalf of defendant and at its request, told the jury if they 
“further find there was no waiver by defendant of proofs 
cz loss within sixty days” as defined in the instructions, 
they should find for defendant. It was clearly recognized 
in this instruction there was evidence upon w rhich the jury 
might find one way or the other on that vital question, 
depending on their belief in the probative value of the 
evidence. It was not error to give the instruction com- 


plained of for plaintiff. 


Complaint is made of the refusal of defendant’s instruc- 
tion 2 on the question of increase of hazard. The element 
of waiver was ignored in it and therefore it was improper 
as omitting an essential ingredient of the right of recovery. 
Defendant’s refused instructions 3 and 4 were properly 
refused because they sought to have the jury advised 
“plaintiff must prove his case” by the preponderance of the 
evidence. What was plaintiff's case? They would not 
know, without being told what must be proved before the 


plaintiff’s case would be made out. 


On the subject of waiver and the law applicable, there 
being no error intervening in the trial court, the judgment 
must be affirmed. There is no provision of an insurance 
policy that may not be waived. 26 Corpus Juris, 281; 
Phoenix Ins. Co. v. Hart, 149 Hl. 513, where the question 
is fully discussed with citation of cases. Even the provision 
in a policy against a wa aiver may itself be waiv ed. Hancock 
Life Ins. Co. v. Schlink, 175 Ill. 254 ( 291); Insurance Co. 
v, Dawdall, 159 Ill. 179 (184) ; Orient Ins. Co. v. McKnight, 
197 Ill. 190. ‘Waiver is a question of fact which the jury 
under the instructions of the court were peculiarly charged 
with determining. There was evidence in the record, which, 
with the inferences that might legitimately be drawn there- 
from, tended to establish the waiver relied on. It was, 
therefore, the duty of the Court, as it did, to submit the 
question to the jury. As to the principle upon which waiver 
rests, reference may be made to Bennett v. Union Central 
Life Ins. Co., 203 Ill. 439 (450); Western Underwriters’ 





support of the prinicple relied on. 





Ass’n. v. Hawkins, 221 Ill. 304; Orient Ins. Co. v. McKnight, 
197 Ill. 190 (192). Many other cases might be cited in : 


The judgment of the 


Circuit Court is affirmed. 
Affirmed. 
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General No. 7806 Agenda 39 


Daisy Reiser, Appellee, 
Vs. 


Thomas Cody, Appellant. 


Appeal from the Circuit Court of Sangamon County. 


CROW, J. 


Appellee brought an action against appellant, charging 
him with many acts constituting negligence in driving his 
automobile at an intersection of two streets in the village 
of New Berlin so that he struck the horse drawing a vehicle 
in which she and her husband were riding, knocking the 
horse down, turning over the vehicle and severely and per- 
manently injuring her and, among other injuries, producing 
a miscarriage. The declaration avers that at the time she 
was in the exercise of due care for her own safety. The cause 
having been tried by a jury, a verdict was returned for plain- 
tiff for $3,500. Motion for new trial having been over- 
ruled, with exceptions, the judgment was entered on the 
verdict, and an appeal brings the cause to this Court for re- 
view upon fourteen errors assigned in the record. 

We shall not review the evidence. There does not 
seem to be any material error either on the admission or 
rejection of evidence. The Court gave eight instructions 
for appellant and refused three. It is alleged the Court erred 
in refusing these three. We think the Court did not err 
in that respect. Instructions numbered 1, 2 and 6 given for 
the plaintiff are challenged as erroneous and likely to mis- 
lead the jury. We are of the opinion all are subject to the 
exceptions taken. The first told the jury, among other 
things, that if they believed defendant “so negligently and 
cerelessly drove and operated his automobile while in the 
street” as to collide with the horse and buggy of plaintiff, 
they should find defendant guilty. The negligence charged 
was not general but specific. The vice of this instruction is 
in not specifying the negligence, or enough of it, as charged 
in the declaration to constitute a cause of action. It left 
the jury to find a verdict for the plaintiff if defendant was 
negligent without a limitation to that charged. The second 
error grows out of the first for it tells the jury if they he- 
lieve from the evidence that the negligence of defendant in 
operating his automobile was the proximate cause of the 
injury, they should find defendant guilty. Negligence here 
is not limited, and is likely to mislead by an assumption 
defendant was negligent. 





Instruction 2 tells the jury “the Court further instructs 
you that if you believe from the evidence that the plaintiff 
was in the exercise of that degree of care and caution that 
at) ordinarily careful and prudent person would exercise 
under the same or similar circumstances, and that the neg- 
ligence of defendant was the proximate cause of the col- 
lision with the vehicle in which plaintiff was riding and the 
injury to plaintiff” they should find him guilty. This is a 
clear assumption ‘of negligence on the part of defendant. 
There is nothing in the instruction that tends even to rob 
it of that vice. Instruction 6 authorizes a recovery if the 
jury only believe from a preponderance of all the evidence 
that the defendant was negligent, and not confining the 
right of recovery to proof of any negligence specifically 
charged. 

We are impressed with a conviction counsel for appellee 
was a contributing cause of the errors appearing in this 
record. He wrote the vicious instructions. He was arguing 
the case before the jury. At the time the presiding judge 
was reading and trying, as all trial judges do, to rescue 
plaintiff from the carelessness as well as the zeal of her 
aitorney. The proper function of an argument to the jury, 
uninformed as to the bearing of evidence, and the applica- 
tion of the law to the facts, is to enlighten and assist them. 
If it goes beyond that it is misapplied energy and out of 
place. That appropriate function can be performed in only 
one way—state to the jury concisely those facts necessary 
tu be proved to entitle the plaintiff to a verdict, or the de- 
fendant his defense. Then show by analysis and applica- 
tion of the evidence how the evidence establishes those facts. 
Having done that a succinct statement of such principles of 
law as counsel believe applicable may be stated. If the in- 
structions have been drawn with that care prudence de- 
mands, the Court will read the law to the jury as counsel 
has stated it and the office of attorney as part of the Court 
will have been faithfully discharged. 

But that course was not pursued in this case. While 
counsel for plaintiff was the chief offender, the other was 
not without fault. Many of the objections to the statements 
by plaintiff's counsel were well taken. To some, the Court 
sustained objections. In reply to some he stated he was 
reading the instructions and did not hear the remarks. 
Some of the rulings of the Court were ignored and the 
highly improper and provoking course was contemptuously 
pursued. Counsel was admonished of the consequence of 
his course. The Court would have been justified under the 


circumstances in administering discipline of an impressive 








nature. As to counsel for defendant some of his objec- 
tions were frivolous and ought not to have been obtruded 
into the case. The practice of demanding a ruling is one 
that ought not be pursued. Persistent violation of the rules 
of proper argument is error which will entail a reversal. 
The objection being made the Court might with entire pro- 
priety have rebuked such a course, and in that he would 
have been sustained. Decorum at trials tends to produce 
ii litigants, jurors and attendants respect for courts and 
thereby the necessity for discipline is diminished if not 
vanished. 

For the errors indicated in the instructons and for per- 
sistent misconduct of counsel probably conducing to the 
error, the judgment of the Circuit Court is reversed and 
the cause remanded. 

Reversed. 
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Cecil H. Murphy, et. al. Appellees, 
Vs. 


Parker Bounds, et. al. Appellants. 
Appeal from the Circuit Court of Macoupin County. 


-CROW, J. 


By the abstract we are advised a suit was begun by 
petition for mechanic’s lien. An amended petition was filed 
and to that an answer was filed. It is further shown by the 
abstract the master made findings of jurisdiction of the 
Court and “that the equities of the cause are with the de- 
fendant, He further finds that the complainants were sub- 
contractors in the matter of the sale of the building mate- 
rials by petitioners and that no notice was given as required 
by statute, and he finds that the bill should be dismissed. 
The order overrules the master’s findings.” Abstract, 
page 5. 

On page 19, the abstract contains the following: “The 
order of the court defaulting the defendants who did not 
answer; the order of the court referring the cause to the 
Master in Chancery to take the proof and to report the 
same, together with his conclusions, and the order taking 
the same under advisement.” On page 20 is an entry: the 
exception of the defendant W. S. Peebles to the rendition 
of the decree in this cause, and his prayer for appeal.” 
Pages 5 to 19, inclusive, purport to contain the evidence. 
At the bottom of the latter page is the criptic statement: 
“The objections of the petitioners to the findings of the 
Master in Chancery.’”’ The decree is stated very briefly in 
substance only with no findings of fact. The report of the 
Master is not in the abstract nor are the objections before 
the Master or exceptions to the report before the Court. 
Five errors are assigned on the record, as shown by the ab- 
stract. 

Rule 22 of this Court requires: “In all cases, the par- 
ty bringing a cause into this Court shall furnish a complete 
abstract or abridgement of the record therein, referring 
ta the appropriate pages of the record by numerals on the 
margin, and shall cause such abstracts to be printed in a 
neat and workmanlike manner, with small pica type and 
leaded lines, on one side only, on white paper.” The pur- 
pose of the abstract is to avoid the necessity of “exploring 
the record” to ascertain whether alleged errors are well 
assigned. It is an abridgement of the record. “As said in 
City Electric Railway Co. v. Jones, 161 Ill. 47, “everything 





on which error is assigned must appear in the abstract.” 
Chapman v. Chapman, 129 Ill. 386; City of Roodhouse vy. 
Christian, 158 Ill. 137; 2 shinn on Pl. & Pr. Sec. 1069.” Gib- 
bler v. City of Mattoon, 167 Ill. 18 (22); Bishop v. Lonons, 
63 App. 351. 

This cause having been heard by the Master on refer- 
ence to take and report evidence and conclusions, nothing 
was open for review before the Chancellor unless the estab- 
lished order was pursued in bringing the case to his atten- 
tion for decision. That order is, 1) taking the evidence; 
2) making a written report thereon as to his findings and 
conclusions; #) filing specific objections to the tentative 
report by the party dissatisfied with the findings and con- 
clusions; 4) a supplemental report showing his action on the 
objections; 5) filing the report and conclusions with the 
evidence appended with the clerk. Being so filed if either 
party was dissatisfied with any finding or with a conclusion 
the Chancellor could act upon alleged error only upon an 
exception filed in the case, specifically pointing out the error 
relied upon. Henderson’s Chancery Practice, page 540, 548, 
(Sec. 385); 604. By agreement or by order of court the 
objections before the Master may stand as exceptions before 
the Chancellor. Unless this order is pursued strictly, there 
is nothing for review by him except on a question of law. 
Hayes v. Hammond, 162 IIL. 133. 

The abstract is destitute of any objection to the re- 
port before the Master or of exception before the court as 
to any fact found. It does not, therefore, show that the 
Chancellor erred in making the decree he made. The best 
that can be said is, it is only an index, with reference to the 
pages of the record where the necessary matter can be 
found. ‘We do not know whether it is an accurate index 
or no, for as said by Mr. Justice Carter in the Gibbler case, 
supra, “It is the duty of parties bringing cases here for 
review to prepare and file complete abstracts of the record 
in accordance with the rules and such abstracts as we can 
safely rely upon. It is not our duty to perform this work 
cot counsel, which, in detail, as to them is inconsiderable, 
but when imposed upon us is, in the aggregate, extremely 
burdensome.” 

It not appearing from the abstract filed that error was 
committed by the Court in ruling upon exceptions,—indeed, 
no exceptions appearing, the decree of the Circuit Court is 
affirmed. 

Affirmed. 
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3onum Lee Kirk, Administrator of the Estate of John A. 
Anderson, deceased, 
vs. 


‘William Latur, et al. 
Appeal from the Circuit. Court of Champaign County. 


CROW, J. 


The record now before the court comes from the Cir- 
cuit Court of Champaign County. It purports to be an 
appeal from that court. On the cover of the abstract and 
briefs is the name of one designating himself “guardian 
ed litem for Minnie Anderson.” In the statement of the 
case he says, after stating the substance of the decree, “to 
this decree exceptions were taken by the guardian ad litem 
for Minnie Anderson, and an appeal prayed and allowed 
to this court.” Looking at the abstract of the record, on 
page 22, to which reference is made for verification of the 
prayer and allowance of appeal, it is couched in these terse 
terms: “Decree and judgment in favor of Champaign 
County. Exceptions by C. S. Schneider, guardian ad litem, 
and an appeal prayed to the Appellate Court, Third Dis- 
trict.” Whether the prayer was allowed by the court, and 
if so, upon what terms, we are not advised. If terms were 
imposed, as the statute requires, there are no recitals that 
show a compliance with them. 

Reading the abstract, we find on pages 23 to 28 a 
decree, referred to in the index to the abstract as “decree 
on the Kirk bill.” In the second paragraph of division VI, 
“It is ordered, adjudged and decreed by the court that the 
szid Minnie Anderson be and she is hereby forever barred 
from asserting, claiming or demanding any right, title or 
interest or distributive share or portion of said funds de- 
posited with the County Treasurer of Champaign County, 
Iliinois, under decree entered in this cause on April 30, 1924, 
arising from the estate or property of John Anderson, de- 
ceased.” The abstract discloses she was once the wife of 
John A. Anderson, but divorced with liberal alimony. A 
microscopic examination of this decree as abstracted reveals 
no prayer or allowance of appeal. Did guardian ad litem 
appeal from the order of the court striking Mrs. Anderson’s 
eross-bill from the files, or from the decree in favor of Cham- 
paign County? Indeed we are unable to say from the title 
of the case here who is appellant and who appellees. Kirk 
was complainant below and should be here designated as 


appellee, we assume, for the decree was in his favor. 
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These criticisms are not set down in a spirit of censori- 
ousness. They are bottomed upon the soundest doctrines 
of appellate procedure. The sufficiency of the abstract is 
challenged. The rules requiring an abstract of the record 
are in the interest of conservation of labor as well as of ex- 
pediting decisions on review by avoiding the reading of 
unnecessary matter to ascertain the point to be resolved by 
the appeal on writ of error. How voluminous soever the 
record may be, enough only need or should be printed as is 
necessary to present the exact points of contention. But 
that much must be stated. If not stated, the prayer for 
reversal ought to be denied, and that means the judgment 
will be affirmed, no ground for reversal appearing. 

We are not without the guidance of authority in the 
decision we make. Beginning sixty years ago, in Kellehr 
vs. Tisdale, 23 Ill. 354, the Supreme Court threatened to 
refuse to review cases thereafter unless the abstract should 
be sufficient to present the point upon which error is al- 
leged. Four years later the threat was repeated in Shackel- 
ford vs. Baily, 35 Ill. 387, in an opinion written by Justice 
Breese, who wrote the opinion in the Kellehr Case. In 
Roodhouse vs. Christian, 158 Ill. 137, the court applied the 
rule as to the necessity of a full abstract in deciding the case 
upon the complaint of erroneous instructions. The court 
refused to examine them for the reason they were not ab- 
stracted. In City Electric Ry. vs. Jones, 161 Ill. 47, Mr. 
Justice Cartwright speaking for the court says: “‘Every- 
thing on which error is assigned must appear in the abstract, 
and since none of the instructions given or refused so appear, 
neither this court nor the Appellate Court could be asked to 
consider the giving of the instruction complained of. In 
Gibler vs. City of Mattoon, 167 Ill. 18 (22), the court say: 
“We cannot reverse a judgment at the instance of one 
who, so far as we can see, has no interest in the matter. 
Nor are we called upon to explore the record to find the 
alleged technical errors to sustain the assignment of errors 
as to the first mentioned eleven plaintiffs in error and 
to pick out the several tracts owned by them, if any. 
* ok x Tt is the duty of parties bringing cases here for 
review to prepare and file complete abstracts of the record 
in accordance with the rules, and such abstracts as we can 
safely rely upon. It is not our duty to perform this work 
of counsel, which, in detail, as to them is inconsiderable, 
but when imposed upon us, is in the aggregate extremely 
burdensome. It is not meant to be said the record is vol- 
uminous in this case or that the abstract is deficit in other 


respects not mentioned, but the rule is the same in all cases 








and should not be relaxed. The point is raised by defendant 
in error that under the assignment of errors as made and 
from the record as abstracted no error authorizing a reversal 
appears, and this point must be sustained. No error appear- 
ing the judgment of the County Court is affirmed. In Phil- 
lips vs. Benfield, 249 Ill. 139, the court refusing to review 
the case on error, affirmed the decree of the Circuit Court 
saying: “As the errors assigned upon the record are not 
made to appear by the abstract of the record filed in this 
case, the decree of the Circuit Court will be affirmed.” 
Many decisions in the different Appellate Courts might be 
cited to like effect, but we prefer to rest our judgment upon 
the authoritative expressions of the Supreme Court. 

It not appearing from the abstract filed that the decree 
rendered is erroneous as to Minnie Anderson, it is affirmed. 

Affirmed. 
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Theresa Formera, Administratrix of the state of Wenzel 


Formera, deceased, Plaintiff in Error, 
Vs. 


Robert L. Reilly, Defendant in Error. 


Error to Circuit Court of Sangamon County. 


CROW, J. 


Action by plaintiff against defendagt and Thomas 
Lawler under the injuries act for the death of her husband. 
At the trial plaintiff dismissed the suit as to Lawler and the 
tr'al proceeded to verdict for the other defendant. Motion 
for new trial having been denied judgment was rendered in 
bar of the action and for costs. To reversce the judgment 
a writ of error is prosecuted, the usual errors being assigned, 
with one additional, not usual,—the 8th. 

The case succinctly stated is: deceased in the night 
was standing on the north portion of the concrete road 
leading from Springfield to Beardstown. A wagon with 
team attached was between him and the edge of the hard 
road, two wheels being on the concrete and two on the 
“shoulder.” Several automobiles were coming toward him. 
Their headlights were plainly visible for some distance as 
tle cars approached. They were driving rapidly. As they 
approached, Maxwell, who was on the wagon, told Formera 
to “swing in.” One of the cars struck him, killing him in- 
stantly. He was standing with one foot on the hub of the 
wagon and the other on the hard road. The evidence was 
conflicting as usual in such cases. A careful reading of it 
as abstracted*fails to convince us the verdict was against 
the weight of the evidence, much less are we convinced 
it is, as contended by counsel, manifestly against its weight. 
No useful purpose would be subserved by amplifying these 
statements of our conclusions by review of the evidence, 
or by argument in support of the conclusion. The trial 
court was in better position to appreciate the evidence than 
we. There were two phases of the evidence presented at 
the trial—that relating to the conduct of the defendant and 
that to the conduct of the plaintiff’s intestate at and immedi- 
aely preceding the collision resulting in his death. Those 
phases are presented to us. We are not warranted in set- 
ting aside the verdict and putting the cause to a new trial 
bccause the circumstances of the death are harrowing. How- 
ever distressful, they must not be allowed to override judg- 


ment. The gravamen of each count of the declaration is 











negligence. Howsoever grave the consequences of the death 
of plaintiff's husband, she, suing as his representative to 
recover compensation under the injuries act for his death 
must prove, as an ingredient of her right of recovery, that at 
and immediately before his death he was in the exercise 
of that degree of care and caution that should have been 
exercised by an ordinarily prudent person under the circum- 
stances attending his death. If all that is urged by counsel 
for appellant is true as to the conduct of appellee, a charge 
ef wilfulness would have exempted deceased from the 
standard of care required on a charge of negligence only. 
Neither do we find anything in the record that indicates the 
jury were moved by passion or prejudice in arriving at their 
verdict. We are not unmindful there are many things oc- 
curring at trials not finding their way into the record. But 
sympathy, compassion for those bereft in the manner dis- 
closed by this record is usually the subject of complaint by 
defendants. If the jury did not believe from the evidence 
that deceased was in the exercise of the degree of care de- 
manded, they could find no other verdict than that returned. 
Complaint is made that the Court refused this instruc- 
tion asked on behalf of plaintiff: ‘The Court instructs you 
as matter of law that any person driving a motor vehicle 
or a motor bicycle upon a public highway in this State, in 
a race, is unlawful and each person engaged therein is held 
to be guilty of a misdemeanor.”” The Court very properly 
refused it, for no other reason than that the fifth given for 
plaintiff more aptly and concretely informed the jury on 
the matter to which it relates abstractly. Another valid 
reason for refusal is, it related to the criminal aspect of de- 
fendant’s act and that was not then directly involved. 
Another refused is: “The Court instructs the jury that 
the plaintiff's decedent Wenzel Formera, had the lawu! 
right to be upon said public highway, and that while thereon, 
and in any part thereof, was legally upon said highway.” 
The best that can be said of this instruction is, it is a non 
sequiter. As matter of logic it provokes the inquiry, “what 
of it?” As matter of law it had no application, near nor re- 
mote, to the issues then at bar. It was properly refused. 
The Court gave at request of defendant an instruction 
numbered 1: “The Court instructs you that the burden of 
proof is upon the plaintiff to prove her case by the greater 
weight of all the evidence. This means that she must prove 
by the greater weight of all the evidence that, 1) the de- 
fendant was guilty of negligence; 2) that the deceased was 
in the exercise of due and proper care and caution for his 


own safety immediately prior to and at the time of the 
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injury; 3) that the negligence of the defendant caused or 
brought about the injury without any contributory neg- 
ligence on the part of the deceased. Unleess the plaintiff 
proves all these things by the greater weight of all the evi- 
dence, then you should find the defendant not guilty.” \We 
confess our failure to fully understand counsel’s objection 
to this instruction. The sum of the objections seems to be 
in the last four lines of his criticism, following: ‘The in- 
struction has a tendency of increasing the burden of proof 
on the part of plaintiff, and did mislead the jury, and should 
have been refused.” The instruction is one given in sub- 
stance in nearly every case of this character. It intelligent- 
lv advised the jury of the essential eiements of a right to a 
verdict. No one of them is claimed to be erroneous. Each 
states the law, the legal necessity of proving three in- 
gredients of plaintiff's case and states the corollary, if plain- 
tiff fails to prove either, she must fail. It follows the Court 
did not err in giving the instruction. 

Finding no error in this record warranting a reversal, 
the judgment of the Circuit Court is affirmed. 

Affirmed. 
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People of the State of Hlinois, Defendant in Error. 
Vs. 


Henry Wagle and John Moon, Plaintiffs in Error. 
Writ of Error to McDonough. 
NIEHAUS; J: 


The plaintiffs in error, Henry Wagle and John Moon, 
were indicted in the circuit court of McDonough county for 
violations of the Prohibition Act. The indictment returned 
Ly the grand jury charged them with unlawfully and wil- 
fully transporting intoxicating liquor without having a per- 
nit or license to transport the same; that they did unlaw- 
fully and wilfully transport in an automobile upon the pub- 
lic highway of the state, without then and there having a 
permit and license to transport the same; and that they 
did unlawfully and wilfully deliver intoxicating liquor with- 
cut then and there having a permit and license to deliver 
the same, contrary to the statute; and that they did un- 
lawfully have and possess intoxicating liquor then and 
there intending to sell, barter, transport and deliver intoxi- 
cating liquor, without then and there having a permit and 
license to possess the same; and that they did unlawfully 
and wilfully have and possess intoxicating liquor, without 
then and there having a permit and license to possess the 
same. A motion was made, by the plaintiffs in error, to 
quash the indictment and each count thereof, which motion 
was denied. Afterwards the defendants were arraigned and 
pleaded not guilty, and upon a trial the jury found the plain- 
tiffs in error guilty in manner and form as charged in the 
indictment. A motion for new trial and in arrest of judg- 
ment was made and overruled by the court; and the court 
thereupon sentenced each of the defendants to be confined 
in the county jail for a period of seventy five days; also 
assessing against each of them a fine of $300.00 with the 
costs of conviction. This writ of error is prosecuted to 
reverse the judgment. 

A number of objections are raised to the sufficiency 
cf the various counts of the indictment; also concerning 
the instructions. We are of opinion that the first, second, 
fourth and fifth counts of the indictment are legally suf- 
fiicient when considered in connection with Section 39 of 
the Prohibition Act; and these counts are competent to 
sustain a general verdict of guilty on the indictment. People 
vy. Donaldson, 255 Ill. 19. Our examination of the instruc- 
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tions results in the conclusion that they contain no reversi- 
ble error. 

The serious question in the case is, the sufficiency of 
the proof of the corpus delicti. The evidence shows, that 
a police officer, walking along the south side of East Wash- 
ington street, near the residence of Lamber Hillyer, in the 
city of Macomb, at about 1:30 p. m. on February 3, 1923, 
saw the plaintiffs in error, who had apparently alighted from 
an automobile which was standing in front of the dwelling 
house mentioned; they carried three tin cans into this 
house; the plaintiff in error Wagle carried one can; and 
John Moon carried two cans; and carried these cans on 
the top of their hands. Ina few minutes after they had car- 
ried the cans into the house, they returned to the car and 
drove away. Afterwards and later in the afternoon of the 
same day, a search warrant was sworn out, and the Hillyer 
house was searched; and upon the search three tin cans 
were found in the house; two cans contained grain alcohol, 
such as is used for beverage purposes; and the other tin 
can, was empty, but had in it the odor of alcohol; three 
quart bottles and two eight ounce bottles, containing alco- 
hol, were also found in the house. The proof of the iden- 
tification of the tin cans which were found in the house, 
merely goes to the extent of showing that the tin cans 
found were like the ones which the officer saw the plaintiffs 
it! error carry into the house, and is clearly not conclusive 
evidence to establish even the fact that the tin cans found 
in the house were the identical cans brought in by the 
plaintiffs in the case; and there is no positive proof that the 
cans which the officer testifies, he saw in the possession of 
the plaintiffs in error, contained any liquor of any kind 
at the time the cans were carried into the house. For ought 
anything, that appears in the evidence, the tin cans carried 
irto the house, (assuming that they were the same cans) 
may have been filled with alcohol after they had been taken 
there; the proof made might give rise to a well founded 
suspicion or surmise that intoxicating liquor was in the 
cans which the plaintiffs in error carried into the house; 
but this character of evidence cannot be regarded as suf- 
ficient to convict a person of a crime. The hypothesis that 
the plaintiffs in error carried empty tin cans into the house, 
is just as reasonable as the hypothesis that they carried tin 
cans containing intoxicating liquor into the house. The evi- 
dence in this case does not go beyond raising a well founded 
suspicion, or surmise, that liquor found in the tin cans, and 
the bottles in the Hillyer house, was brought into the house 
by the plaintiffs in error. It does not establish the guilt be- 





yond a reasonable doubt. Concerning the necessity of conclu- 
sive proof of the corpus delicti, the Supreme Court ina recent 
case, People v. Engle 313 Ill. 576, makes the following com- 
ment: “It was encumbent upon the people in this case to 
prove the corpus delicti beyond a reasonable doubt. The 
guilt of a person accused of crime cannot rest upon guess, 
surmise, or speculation, but must be proven by evidence 
establishing beyond a reasonable doubt every material ele- 
ment of the crime alleged in the indictment.” 

For the reasons stated, the judgment must be reversed, 
aud the cause remanded. 

Reversed and remanded. 
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A. L. Michaels, et al., Defendants in error, 
Vs. 


Blanche Brush, et al., Plaintiffs in error, 
Error to City Court of Pana, Christian County, 


NIEHAUS, J. 


This suit was brought by A. L. Michaels and Sons, 
in the city court of Pana to recover the sum of $1211.44, 
ciaimed to be a balance due for the purchase price of certain 
property consisting of a garage with the stock, tools and 
merchandise therein. The declaration avers that the prop- 
erty mentioned was sold to the plaintiff in error, Blanche 
Brush and her husband, Tony Brush, and that amount stat- 
ed is the balance due therefor. The defense to the claim 
was made on the ground that the property in question was 
not sold to the plaintiff in error, and her husband jointly, 
but only to her husband; and that therefore, she was not 
liable for the balance due. There was a trial by jury, which 
resulted in a verdict for the amount of the claim, and 
against both the plaintiff in error and her husband. A writ 
of error is prosecuted from the judgment. 

It is insisted by the planitiff in error, that the verdict 
concerning the question of the joint liability, which was the 
main controverted question in the case, is against the 
weight of the evidence; and that the judgment should there- 
fore be reversed. The record discloses, that the determina- 
tion of the question of joint liability involved passing upon 
the credibility of the witnesses who testified concerning the 
sale transaction. And it is apparent from the verdict, that 
the jury believed the version of the transaction of the sale, 
which was testified to by the defendants in error; and that 
they placed more credence upon the testimony of the de- 
fendants in error than the testimony of the plaintiff in error 
and her husband. It is the peculiar function of a jury to 
pass upon the credibility of the witnesses who testify con- 
cerning the controverted questions of fact; and a court of 
review ‘will not substitute its own judgment for that of the 
jury, unless it is clear that the jury has made a mistake, 
or was actuated by passion or prejudice.’ People v. True 
314 Ill. 89. 

Objections are urged against some of the instructions ; 
particularly against the first one, given for the defendant in 
error. We do not find, however, that the instructions ob- 
jected to, are subject to the criticism which is made of them 
by the plaintiff in error. Instructions 1, 2 and 3, given for 
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the plaintiff in error, distinctly submitted to the jury the 
question, whether or not she was a party to the contract of 
sale, which in effect determined the question of joint labil- 
ity ; and the jury by their verdict found against her on that 
question; we cannot say, that they were not warranted 
in their finding. 

The record does not disclose any reversible error in the 
trial of the case; and the judgment is therefore affirmed. 

Judgment affirmed. 
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APPELLATE COURT 


FOURTH DISTRICT 


OCTOBER TERM, A. D. 1924. 


Term No. 15. Agenda No. 15. 


THe PropLe oF THE STATE OF } 
Inurnors, 


Defendant in Error, Error to County Court 


vs. of Franklin County. 


Joe Moresr, 
Plaintiff in Error. 





BARRY, J. 

Plaintiff in error and his brother-in-law, Joe Parru- 
quett, were found guilty of unlawfully possessing a still; 
the illegal manufacture of intoxicating liquor; and of 
unlawfully possessing intoxicating liquor. The Court 
set aside the verdict as to Parruquett and granted a new 
trial to him, but overruled the motion of plaintiff in error 


and entered judgment on the verdict. 


It is contended that the evidence fails to establish 
the guilt of the plaintiff in error beyond all reasonable 
doubt. The record discloses that plaintiff in error leased 
the J. Barrett farm of 80 acres and was in possession 
thereof; that there is a woods adjoining said farm in 
which the officers found two stills buried in a cave; one 
was a 50 gallon and the other a 300 gallon still. They 
also found another cave in which there were 300 gallons 
of whiskey in 50 gallon barrels. The testimony on the 
part of the People is to the effect that the appearances 
were such as to indicate that some of the liquor had been 


buried for some time and that more of it had been placed 
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there the night before it was found. It had rained the 
day before and the dirt was fresh. There was evidence 
to the effect that there was a path from the still to the 
house where plaintiff lived and that there was no indi- 
cation of a path in any other direction; that there were 
fresh tracks along the path which had the appearance 
of having been made by a sled. The officers followed 
those tracks from the stills to plaintiff’s house where 
they found a sled which bore indications of having been 
recently used. Plaintiff was the owner of the sled and 
several of the barrels of whiskey were marked ‘‘Joe 
Parruquett.’’ The officers also found a gasoline stove 
where the liquor was. The stove had several burners, 
three of which were new, and they found three old burn- 


ers of the same kind at plaintiff’s home. 


Plaintiff in error denied all knowledge of the stills 
and whiskey, but admitted that he owned the sled. He 
did not deny that there were tracks of a sled along the 
path from the house to the still, nor did he deny that the 
only path in that vicinity led from the house to the stills. 
The jury were the judges of the weight and credibility 
of the evidence. From a consideration of all the evi- 
dence. From a consideration of all the evidence we can- 
not say that there is clearly a reasonable and well- 
founded doubt of the guilt of the accused. That being 
true we would not be warranted in interfering with the 
verdict on the ground that the evidence does not support 
it, People vs. McCabe, 306 Ill. 183-187. 


It is argued that the Court erred in striking out an 
answer of the witness Barrett. If the Court made such 
a ruling it does not appear in the abstract. Errors re- 
lied upon to effect a reversal must be made to appear by 
the abstract, People vs. Paul, 167 App. 557-559; Gage vs. 
City of Chicago 211 Ill. 109. It is argued that the Court 
erred in refusing plaintiff’s 17th, 18th, 19th and 20th in- 
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structions. We have carefully considered the matter 
and find that the substance of these instructions were 
fully covered by several of the sixteen instructions given 
at his request. Finding no reversible error the judgment 


is affirmed. 
AFFIRMED. 


NOT TO BE REPORTED IN FULL. 
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APPELLATE COURT fi”) 


FOURTH DISTRICT. 


} | i fi 
OCTOBER TERM, A. D. 1924. U J 
————. | a i 
Term No. 16. Agenda No. 16. ' : tl. (or ot” 
4 ay Gr alee 
er Vv" I 
Tue Peorte or THE State oF laf b: yo y 
Iuuinots, " OV V4 
Defendant in error, Error to County Court a we hie 
vs. of Franklin County. oy, o) Wee 


fi / 

of / jd 

; = 

JoHN ARONDELLI, ¥\ Kol Jl 
| 


Plaintiff in error. 


BARRY, J. Aer y ‘e 

Plaintiff was found guilty of having unlawfully 
transported intoxicating liquor and was fined $200.00 and 
costs. His sole contention in this court is that the evi- 
dence is insufficient to sustain the verdict. The evidence 
in his behalf is to the effect that he and his brother 
Angelo were partners engaged in the wholesaling of non- 
intoxicating liquors at Christopher, Illinois, and that 
they made deliveries thereof by trucks or wagons at 
Zeigler, Ill., and other points; that on the morning of 
March 24, 1924 the two brothers and a Mr. Perino loaded 
two wagons at Christopher with non-intoxicants to be 
driven to Zeigler and there delivered to their customers; 
that Angelo drove one of the wagons and Perino the 
other; that plaintiff went to Zeigler on the train and there 
called on customers so as to procure orders for the next 
day ; that having procured such orders he went to the out- 
skirts of the village to meet Angelo; that when he met 
Angelo he got upon the wagon to give Angelo the orders 
for the next day and that Angelo then told him he had 


some whiskey on the wagon; that he told Angelo that was 
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no way to do and that he would not ride with him to the 
station; that the officers came up and searched the wagon 
after he had gotten off and found the whiskey. The 
wagon and the non-intoxicants were the property of 
plaintiff and his brother, but plaintiff denied all knowl- 
edge of the whiskey until he had gotten upon the wagon 
and was told by his brother. He denied that he was in 


any way interested in the whiskey. 


Plaintiff was corroborated by Perino and Angelo as 
to the loading of the wagons with non-intoxicants and 
that no intoxicating liquors were loaded on the wagons 
at Christopher. Angelo testified that when he was about 
a mile from Zeigler he met a man on the road who had a 
breakdown and the man asked him to haul the whiskey to 
Zeigler for him. He did not know the man’s name, but 
he and the man put the liquor on the wagon and that 
plaintiff knew nothing about the liquor until he got upon 


the wagon at the outskirts of the village. 


Plaintiff testified that the roads were muddy and for 
that reason they used wagons instead of trucks; that 
when this wagon was loaded it was loaded nearly even; 
that he intended to take the next train back to Christo- 
pher after he delivered the orders to Angelo. Angelo 
testified that the wagon was not loaded completely full; 


that there was some space, more in front than in the back. 


The police officers of Zeigler had a search warrant 
directing them to search the wagon of plaintiff and his 
brother and were waiting on the outskirts of the village 
for the approach of the wagon. They saw the plaintiff 
out there and saw him get on the wagon. Presumably he 
saw the officers. Officer Coots says that he stopped the 
wagon after the plaintiff had ridden about two blocks 
and that plaintiff then got off the wagon. The officer 
says that he then told plaintiff he had a search warrant 


for his wagon and that plaintiff said he didn’t know 
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whose wagon it was. Three other witnesses say that 
plaintiff told them he didn’t know whose wagon it was. 
One witness testified that plaintiff told him that he didn’t 


know his brother who was driving the wagon. 


The officers found a large quantity of whiskey on 
the wagon nearly all of which was in the front end 
thereof. There were 8 five gallon containers; one 3 gal- 
lon jug; two 2 gallon jugs and one five gallon jug, mak- 
ing 52 gallons of liquor. The containers were in soda 


cases and beer cases. 


it is not strange that the jury refused to believe 


plaintiff, his brother and Perino. Plaintiff says the 


wagon was loaded nearly even. The officers say that 
the cases containing the whiskey were nearly all in the 
front end of the wagon, in two tiers tapering from the 
front to the back. Plaintiff knew that the wagon be- 
longed to him and his brother and yet four witnesses 
say that he said he didn’t know whose it was. Why 
should he say that if he were innocent? And why should 
he say he did not know his own brother? Why was it 
necessary for him to go out and meet his brother to give 
him the orders for the next day when he was going back 
to Christopher on the next train and the orders would 
have to be filled at Christopher? The jury might very 
well conclude that plaintiff saw the officers before he got 
upon the wagon at Zeigler and that this was the reason 
he appeared to be incensed at his brother for having the 


whiskey on the wagon. 


In view of the evidence and the reasonable inferences 
to be drawn therefrom we would not be warranted in 
interfering with the verdict on the ground that it is not 
supported by the evidence. The judgment is affirmed. 

AFFIRMED. 
NOT TO BE REPORTED IN FULL. 
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STATE OF ILLINOIS 


APPELLATE COURT 


FOURTH DISTRICT 


OCTOBER TERM, A. D. 1924 


Term No. 45. Agenda No. 2. 
J. N. Stoan, 
Appellee, 
at Appeal from Effingham 
Cireuit Court. 
J. E. Vat, 
Appellant. 


OPINION BY BARRY, J. 


Appellee loaned John Rentfrow $2075.00 for one 
year on a judgment note dated Sept. 21, 1920, purporting 
to be executed by the borrower and certain of his rela- 
tives including appellant who is his father-in-law. About 
the time the note came due said Rentfrow delivered to 
appellee another note for $2500.00 purporting to bear 
the signatures of the same parties and which included 
the amount of the first note and an additional loan. When 
the $2500.00 note came due appellee procured a judgment 
by confession. Appellant presented to the court his mo- 
tion and affidavit to the effect that as to him the note 
was a forgery. Thereupon the judgment was opened 
with leave to plead. By leave of court appellee filed an 
additional count based upon the $2075.00 note. Appel- 
lant filed a verified plea of non-assumpsit and there was 


a verdict and judgment in favor of appellee for $2431.67. 


The defense was forgery and the burden of proof 
was upon appellee. He made no showing as to the signa- 
ture on the $2500.00 note and the court sustained an ob- 


jection to its introduction in evidence. The verdict and 
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judgment are based solely on the first note. Appellant 
contends that appellee failed to prove that he signed 
the note, or that he ratified and adopted it with full 
knowledge of the facts. We will first consider the evi- 
dence tending to support appellee’s cause of action. 
About ten days before the $2500.00 note came due John 
Rentfrow asked appellee to take a new note therefor and 
to make him an additional loan of $300.00. At that time 
appellee and appellant had never met. Appellee went 
to appellant’s home and told him that he had a $2500.00 
note against John Rentfrow on which appellant was 
surety and that Rentfrow wanted to renew the note 
and borrow more money. Appellant admits that he then 
said to appellee that he didn’t think the note was that 


large, that he thought it was about $2,000.00. 


Appellee testified that appellant said, in that same 
conversation, that it looked like he would have to pay 
that note some day and if he did he would take it out 
of Mrs. Rentfrow’s share of his estate. He also says 
that appellant then stated that he would sign again for 
what he had already signed but no more. A few days 
later the parties met at Beecher City and had a conver- 
sation in the presence of F. M. Lechner and W. L. Smith. 
Appellee says that appellant then asked him if Rentfrow 
had been around yet to fix up that note and upon being 
informed that he had appellant said he would fix up what 
he was on but no more. There was then some talk about 
notes held by other parties and appellant denied having 
signed them. Appellee says that he then said to appel- 
lant ‘‘You are disputing their notes but what about 
mine?’’ and that appellant replied: ‘‘I signed your first 
note, but I have no recollection of the others. I am a 
man of my word. I will make your note good.’’ Appel- 
lee says he then said to appellant— ‘‘What will I do 


about those other notes if he (Rentfrow) brings them 
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around?’’ and that appellant replied: ‘‘You hold them 
until you see me.’’ As to the material part of that con- 
versation at Beecher City appellee is fully corroborated 


by Lechner and Smith. 


Appellee testified that a few days later he and Mr. 
Lechner went to appellant’s farm and found him out in 
the field. Appellee says that while he went over into the 
field Lechner remained on the road. Appellee says that 
he told appellant that Rentfrow had brought the notes 
signed up; that appellant said he didn’t sign them; that 
appellant asked if he was going to do anything about the 
notes for a few days and that he replied: ‘‘No, not if you 
will fix them up.’’ That appellant then said: ‘‘Give me 
a few days and I will fix it all up with you.’’ Appellee 
says that he and appellant walked over to the road and 
appellant again said, in the presence of Lechner, that if 
they would give him a few days until he could see John’s 
folks he would make their notes good. In this appellee 


was corroborated by Lechner. 


Appellee testified that on Sept. 26, 1922 he again 
went to see appellant. He says that appellant then told 
him that he was about sick about the note and when he 
finally asked him what he was going to do about it ap- 
pellant replied that he couldn’t fix up one without fixing 
all. On the day before this conversation appellant con- 
veyed his farm to his wife in consideration of one dollar 
and love and affection. Mr. Engle, a lumber dealer at 
Beecher City, testified that appellant came in to buy some 
lumber and in speaking of the Sloan notes appellant said 
he signed the first note but not the rest. Mrs. Lawrence, 
a sister of John Rentfrow, testified that in Sept. 1922 
she heard appellant say that appellee was after him to 
pay a note of a little more than $2,000.00 and that she 
said to him: ‘‘You never signed such a note for John?”’ 


and that appellant replied: ‘‘Yes, but I thought it was 
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paid.’’ A bank president testified that he had known ap- 
pellant for ten years and was familiar with his signature 
and that in his opinion appellant signed the note for 


$2075.00. 


It is apparent, therefore, that appellee produced am- 
ple evidence to warrant the jury in finding a verdict in 
his favor. Appellant contradicted the testimony of ap- 
pellee, Lechner, Smith, Engle and Mrs. Lawrence. The 
testimony of Mrs. Lawrence was also contradicted to a 
certain extent by that of appellant’s daughter and her 
husband. While appellant testified that he did not sign 
the note he did not say that he had not authorized any 
person to sign his name thereto. Forgery was not estab- 
lished by proof that appellant did not sign the note. The 
cashier of a bank of which appellant was a customer, 
testified that he didn’t think it was appellant’s signature. 
Two cashiers of other banks testified from a comparison 
of signatures they were of the opinion he did not sign 
the note. A bank president testified that from compari- 
son of the signatures the similarity was enough that 
he would take it for an ordinary amount. Another wit- 
ness who had transacted business with appellant and 
knew his signature said he didn’t believe it was appel- 


lant’s signature on the note. 


Both sides, by their instructions, tried the case on 
the theory that there was sufficient evidence to make the 
question of ratification and adoption one of fact to be 
determined by the jury. There was no suggestion in any 
instruction that there could be no ratification and adop- 
tion in the absence of such evidence as would raise an 
estoppel in pais. We cannot consider questions that 


were not raised in the trial count. 


Appellant contends that appellee’s first and fourth 
instructions are erroneous because they did not require 


the jury to find that appellant ratified the signature with 
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full knowledge of all the material facts affecting his 
rights. The first required the jury to find that there 
was a ratification as defined in the instructions. The 
fourth simply informed the jury that an unauthorized 
signature to a note becomes binding upon a subsequent 
ratification by the party whose name appears on the note 
as a maker. By appellee’s fifth and appellant’s sixth 
instructions the court advised the jury as to the meaning 
of ratification. Neither of them required ‘‘full knowl- 
edge of all the material facts affecting appellant’s 
rights.’’ The vice, if any, is common to both sides and 


neither can complain. 


It is argued that the court erred in giving appellee’s 
second instruction which informed the jury that if ap- 
pellant signed either of the notes sued on then they 
should find in favor of appellee for the amount of that 
note. It is strange that the court should direct the atten- 
tion of the jury to the $2500.00 note which was not ad- 
mitted in evidence, but we again find that appellant’s 
first given instruction was in regard to the same note 
and left it to the jury to say whether it was signed by 
appellant. The jury found in favor of appellee on the 
other note which was the only one before them. The 
jury was not mislead and there was no reversible error 


in the giving of appellee’s second instruction. 
gs s } 


It is argued that appellee’s fifth instruction did not 
give the jury a correct definition of ‘‘ratification’’. That 
it omitted the element of ‘‘full knowledge of all the es- 
sential facts affecting appellant’s rights.’’ Appellant’s 
sixth given instruction did not contain that element al- 
though it defined the same word. We see no material 
difference between the two instructions. Appellant is 
in no position to complain. The court did not err in 
refusing appellant’s seventh instruction. It had refer- 


ence to the $2500.00 note which was not before the jury 
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and was substantially the same as his first given instrue- 


tion. 


It is argued that the court erred in refusing appel- 
lant’s ninth and tenth instructions because they were 
the only instructions which correctly informed the jury 
as to what were the material facts of which appellant 
must have full knowledge before there could be a rati- 
fication. If appellant thought that these instructions 
were more favorable to him than his sixth given instruc- 
tion he should not have requested the court to give his 
sixth instruction. If a party tenders two or more in- 
structions on the same subject he can not complain if 


the court does not give the one he deems most favorable. 


It will be observed that the burden of the complaint 
in regard to the instructions has reference to the question 
of ratification and adoption. In view of the entire evi- 
dence that question is of but little importance and 
whether the instructions with reference thereto are cor- 
rect is not material. Appellant admitted on the witness 
stand, that when appellee first spoke to him about hav- 
ing the note of John Rentfrow for $2500.00 and that ap- 
pellant was surety thereon, he said to appellee that he 
thought the note was only about $2000.00. This was a 
clear recognition of the fact that he had signed a note 
for about that amount. From that and all the other 
evidence in the ease we are of the opinion that the jury 
acting reasonably could have reached no other conclusion 
than that appellee had signed the note in question. Had 
the jury found otherwise we would be required to set 
aside the verdict. Finding no reversible error in the ree- 
ord the judgment is affirmed. 

AFFIRMED. 
NOT TO BE REPORTED IN FULL. 
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Term No.4. 


Agenda Nod4 


236 L.A. 659 


In The 
APPELLATE COURT OF ILLINOIS. tre ad | . 
Fourth District. st fa" 


George M.Quick, 
Appellee. 


vs 
S.M.Hester,Fred Hester, 


Pearl Hester,and i/alter Hester, 
Appellants. 


ee ee ee eer ee 


[hain aes eel: 
Aoveal from the er “4 
[ra 
Circuit Court of afte OF 
Clinton County.’ ZO ok 


An action in tressoass was brought by appellee against 


appellants in the Circuit Sourt of Clinton County to recover for 


injuries alleged to have resulted from an assualt by appellants 


upon appellee. 


The Declaration consists of four counts,and in 


effect charges avpellants with having assualted and beaten anpellles 


on or about Merch 1ut.-1922. 


To said declaration an»ellants filed 


a plea of the seneral issue end two snecial pleas,the first special 


plea being @ plea of son assualt demesne,and the second a nlea of 


molliter manus imsosuit. 


de injuria. A trial was had,resulting ina 


in favor of appellee for #1,000.00. 


appeal is prosecuted. 


The record discloses that,some time 


To said special ».lea appellee rerlied | 


verdict and judgment 


To reverse said judg.ient,this 


prior to arch f 


lst. 1922, acpellant 5.if.Hester,who is the fatner of the other 


erpellants hezvein ‘purchased from apvellee,who was tnen in straigh- 


ened circumstances,his farm located in said county. 


In the deed 


conveying said premises,anrellee reserved the right to remove 


1. 
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certain hedge posts therefrom. Both parties offered oral testi- 
mony,without objection,as to what was said at the time of said 
sale with reference to the reservation of said nosts. The evi- 
dence discloses that certain posts had been set,that is,had been 
placed in the ground and the dirt tamped around them;other posts 
had been placed-in holes dug in the ground,but hed not been tamned 
in place;and still other posts were placed in piles on said premi- 
ses. It is claimed on the part of apsellants that the only »osts 
to be removed by appellee were the posts that were »~iled,whereas 
apvellee was tee claiming the right to renove the vosts that had 
been pieced in the ground but whuch had not been strung with wire. 

On or about March lst, 1922, anpellant S.M.Hester 
received information from sothe of his neighbors to the effect 
that a»npellee was removing the posts that had been set in the 
ground. Appellant S.M.Hester With his sons,the other anpellants 
herein,drove down to apsellee's residence in a two-seated spring 
wagon,and as they approached the same appellee came out,riding 
on a Sled,there being a light snow on the ground. It is contend- 
ed by appellants that when appellee saw them he whinped up his team; 
that upon his failure to stop when aspellants called to him, they 
drove diagonally across a field andheaded anvellee off. 

The undisouted evidence is that when they reached ap- 
pellee,acpellant Fred Hester got out of the wagon and ran e@round 
in front of appellee's team. Frou this voint on,the evidence is 
conflicting. Apvellee testified that all of appellants got out of 
the wagon and assaulted him;that"they come right after me,all 
four of them,one after the other as fast as they could get out of 
the rig. I told them to stand back;I could not fight all of them. 
I just said"Stand beck,fellows,"and went off the sled. They went 
after me up against the wire fence about 12 or 15 feet from the 
feed ali four of them....eried got hold of me first,then 5.M.Heste: , 
then Valter Hester;they beat me with their fists and licked me. 


Fred struck me first;they were sll beating mes They hit and kicked 
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me;they struck ine on the face and on the head,and kicked me in the 
legs and ribs,most all over the body. They had hold of me when they 
did all of this kicking." 

On the other hand,the testimony of a»pellants tends to 
show that when Tred Hester went to the head of appellee's team, ap- 
pellee jumped off the sled and started toward him with an ax rais- 
ed as if to strike him;that appellants S.M.Hester and Walter Hester 
went to the rescue,grabdbed arpellee and attempted to tale the ax 
from him so that he gould not injure them, Appellants admitted hav- 
ing struck appellee one or: “more blows,but stated that it was in 
order to keep hin from injuring them with the ax. 

After this occurence,appellants went to the state's 
attomney's office and undertook to tell him what had occured,and 
in effect requested that comolaints be lodged against them for as- 
saulting appellee. This was finally done,and they entered pleas 
of guilty and were fined therefor. 

It is first urged on the part of anpellants for a re- 
versal of this cause that the trial court erred in unduly limiting 
the cross-examination of appellee. Said cross-examination was with 
reference to the posts in question,and as to how many there were 
and what was done with them,etc. As the posts in question were 
only ineidentially involved,we are of the opinion that the court 
committed no reversible error in so limiting the examination. 

It is also contended that the court erred in admitting 
an X-ray photograph of appellee,taken for the »urpose of disclos- 
ing the condition of the joint where the hip bone attaches to the 
spinal column. The evidence tends to show that the »verson taking 
the X-ray picture was duly qualified to take the same and to give 
evidence in connection therewith. It was also contended in this 
connection that inasmuch as no flouroscopic vier was taken, that 
the witness would not be qualified to testify us t6 whether or not 
the X-ray picture correctly showed the condition it ourported to. 


3 





No authorities were cited by ap»ellants in sunvort of this content~ 
ion,and we are of the opinion that the X-ray victure was admiss- 
able,Dr.Warren,who took the same,having testified that it correct- 
ly showed the condition it »uwrported to,:- ond it was not nec- 
essary for him to first make a fluoroscopic examination in order 
to so detirmine. The court did not err in admitting this photo~: 
grach. Stevens vs Iliinois Central R.R?Co. 306 Ill. 370 - 375. 

It is also contended that the court erred in permitting 
testimony as to the financial worth of the appellants. The evi- 
dence <“*"<0 tended to show that avpellant S.M.Hester was worth 
something like “50,000.00,ana his sons about °10,000.00 each, 
and it is contended that it would be unfair and prejudicial to the 
appellants who were worth only {10,000.00 to have evidence given 
with reference to the financial condition and worth of S.M.Hester. 
This testimony was objected to on the trial,but not for the same 
reasons here urged,the objection being a general one. As the law 
warrants testimony of this character where exemplary damages are 
claimed,and as the objection was made a general ene,we hold that 

an objection 
the anpellants are not in 2 position to urge in this court/ that 
they did not make in the court below. Dacy v. Gall,242 111.606; 
Morev v. Brown,J05 111.284~286, 

It is next contended by appellants that the verdict of 
the jury is against the manifest weight of the evidence. In sup- 
port of this contention,counsel for appellants call attention to 
the fact that arpellee was the only witness on his behalf as to 
the alleged assualt,and that the material parts of his testimony 
are directly disyuted by all of the appellants,being four in nun- 
ber. = 

So far as the direct testimony with reference to the 
alleged assault is concerned, the contention of counsel for appell- 
ants is correct,and their contention being that whatever injury 
they inflicted upon appellee was for the pur ose of defending 
themselves from injury threatened by axpellee with the sx, 


4. 
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as above stated. However,the jury had the right to consider the 
fact that arpellants,immediately following the alleged assault, 
procured an information or complaint to be filed against them, 
to which they »leaded guilty. In addition to this,the witness 
Murray,who was the state's attorney referred to,testified that 
he suggested that anpellee might be liable to arrest for having 
assaulted a opellants,but that a >pellants aid nauhden wneats have 
this done. There is also testimony in the record to the effect 
that anpellants Walter Hester and Pearl Hester stated to William 
Smith,a witness on behalf of aspellee,a day or so after the as- 
sault,that"we (referring to the appellants)didn't give him(re- 
ferring to anpellee)half of what he deserved. We got a chance to 
beat his face,and didn’# give him one-half of what he needed." 
Two witnesses on behalf of appellee testified to having heard 
appellee screaming,on the morning of the alleged assault,and one 
of them testified that shortly thereafter he saw appellee,and that 
at that time he was badly bruised,that his face was bloody and 
one of his eyes practically swollen shut, These witnesses also 
testified that they examined the ground where the essualt is al- 
leged to have occured,and found tracks going to the sled,and 
also found tracks going back from the sled to the wire fence,as 
testified to by appellee. 

Without a further discussion of the evidence,we are 
satisfied that the record discloses that the verdict is not 

manifest ould 
against the/weight of the evidence. We/ therefore not be warranted 
in reversing the case on that ground. 

It is next contended by ax ellants that the court erred 
in giving the first,second,fourth end seventh instructions given 
on behalf of appellee. 

It is insisted that anpellee's first given instruction 
is erroneous for the allesed reason that it informs the jury that 


the number of witnesses is not to be talen into consideration in 


detirmining the weight of the evidences 
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Counsel cite a numbér of ¢d¢ases in Surxp0rt of this contention, 

An examination of the instructionsdiscloses that the court was 
not undertaking to tell the jury how the »>reponderance of evi- 
dence was made up,or what constitutes such »reponderance,. This 
instruction does not come within the rule laid down in the cases 
cited by counsel,and while we do not ar rove of the instructions 
wa hokd there was no reversible error in giving the same, 

It is insisted that annellee's . second given instruction 
is erroneous bevause it does not Conriner the jury to the evidence 
in the case, This instruction lays dow a general proposition. 

It did not direct a verdict,and in our judgment it stated a cor- 
rect principal of law,and the court did not err in giving the 

same. Aopellants’ third given instruction is of the same character, 
They are therefore in no situation to comlain of the giving of 
this instruction on behalf of annellee. 

Complaint is made ef a»spellee's fourth given instruction 
for the reason that it does not limit the jury to the damages 
charged in the declaration. The verdict of the jury was for 
$1,000,00,whereas the damages claimed was $15,000.00. ‘Je do not 
think that it can be reasonably contended that anpellants were 
prejudiced by the giving of this instruction,even though it be 
conceded that as a general »rovosition instructions on the mea- 
sure of damages should be so limited. There was no reversible 
error in the siving of this instruction. 

The same complaint is made as to appellee's seventh 
given instruction. What we have alread; said in connection with 
appellee's fourth instruction disposes of this assignment of error. 

It is also contended that instruction number 7 did not 
confine the jury to the assualt alleged in the declaration. An 
examination of the same sotisfies us that the jury could not 
possibly have been misled es to the assault complained of,by the 
giving of this instruction. In this connection we might say that 
aopellanta’ fourth and fifth given instructions sre of the saiie 
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gharacter in this resnect,so they aie in no »osition to comrlain 
of the ruling of the court in this connection. 

Instruction number 7 on behalf of the appellee author- 
ized the jury to find exemplary demages"if the jury believed that 
justice and the public good recuired it." Counsel do not contend 
that an instruction of this character is not good in certain cases, 
but insists that in this sarticular case it was not warranted by 
the evidence. Irom the evidence already referred to,we are of the 
Opinion that rhere was amszle evidence in the record,if the jury 
believed it,to warrant them in returning a verdict awarding ex- 
emplary damages. It might be observed in this connection that if 
the jury considered the evidence tending to show a permanent 
injury to the hiv of appellee,as disclosed by the X-rey victure 
offered in evidence,it would not necessarily follow that the jury 
gave exemplary damages,as they could easily have found that the 
actual damages sustained were as much as the verdict. 

It is also contended by a»pellants that the court erred 
in permitting the witness Hugh V.Murray to testify on behalf of 
appellee,for the reason that he was the state's attorney to whom 
appellants went at the time of the alleged assault,and to whom 
appellants had related their version of the transection in 
question. This objection was not made in the trial court,the only 
objection made to his testifying at that time being that he was 
an attorney ef record in the eet eourt,and had withdrawn from the 
case for the purnose of testifying. Murray testified thst he 
had nothing to do with the civil suit,thet he did not know that 
his name had een entered as attorney of record in the case, 
and that he had withdrawm as such attorney some two or three days 
prior to his testifying in the case. Even though he had with- 
drawn as counsel for the »vurpose of talking the stand,as eontended 
by avpellants,while such action is not to be commended,at the 
seme time his testimony was comnetent,its weight being for tne 
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jury. Wilkinson v. Peovle, 226 Ill. 135;Grindle v. Grindle,240 
T11.143;Wetzel v. Firebaugh,251 1I11.190;Zshelman v. Rowalt,298 
T11.192. We aie therefore of the opinion and hold that the eurt 
did not err in permitting this witness to testify. 

Lastly,it may be observed that aovellants were seeking 
to justify their actions en the ground that they were defending 
their property --viz.,the posts in cgntroversy. The record,how- 
ever discloses that anpellant S.if{.Hester had not yet taken 
possession of the farm purchased from appellee. So the principal 
of law relied on by @pnellants in this eonnection would not 
apply. 

Finding no reversible error in the record,the judgment 
of the trial court will be affirmed. 


Judgment affirmed. 


Not to be revorted in full. 
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Term No.8. Agenda NOA0. 


STATE OF ILLINOIS 
APPELLATE COURT 
LOURTH DISTRICT. 


OCTOBEX TERM 4.D.1924. 


THE PEOPLE of the STATE 


of ILLINOIS. 


Deienc:.nt in Error. Writ of Evzor te 


vs Perzsy County Court. 


MATTIE KNIGHT, 


) 
) 
) 
) 
) 
) 
Plaintiff in Error. } 


Ovinion by Hisbee,P.J. 


Plaintiff in error was found guilty upon an information 
charsing her with unlawfully keening e vlace for the practice 
of prostitution in the Seren oar ee County andae adjudged 
to pay a fine of $200.00, 

The record shows that Fay Ivs,a state Vice Ins»xector 
of the Department of Health and Hygiene of this state,in company 
with one Scott Walters,went to the home of plaintiff in error in 
Duquoin about 8:50 or 9:00 o'clock in the evening of July 21, 
1923. Iius testified that after entering the house vlaintiff in 

“error /out the "lights and stated that she did se because the 

police were outside;that a man named Lingle went to the house 
with him and Walters;that Lingle and a young woman designated 
as pealine soon left the room and went into a bedroom off the 
hall;that plaintiff inf error asked Mr.Walters"if he didnt want 
to go to bed"and that he refused:that in avout ten or fifteen 
minutes Lingle and Pauline came out of the room,and that as they 


ie 





came out the girl was fastening hei dress and Lingle was ad- 
gusting his tie,and that they all then left Stating they would 
probably return about eleven o'clock. 

Scott Walters corroborated the witness Ikus in all res ects. 
This was 1e8)l the evidence in behalf of the Peo»vle. Plaintiff 
in error placed a witness on the stana@ who testified that he 
hed boarded at her »laee for about five months before this time 
and during that time he did not see any acts of vrostitution. 
Two other witnesses testified in behalf of plaintiff in error 
that they lived near her place,and that they had never seen 
men frequenting her home. This is substantially all the testi- 
mony in the case. 

Plaintiff in error entered a motion for a new trial,assign- 
ing as one of the grounds newly discovered evidence. In su port 
of this motion she filed the affidavit of Clarence Lingle stat- 
ing that he had been informed his name had been used by Lims 
and Walters in connection with said prosecution and that he did 
not know the witnesses Fay Ilkus and Scott falters and never 
saw them;that he did not aceempany them to the house of plaintiff 
in error on the day in cuestion or at any other time;that he 
did not know plaintiff in error and was never in her home. 

| The State's Attorney has not aided us with a brief or ar- 
gument in this case and the judgment could under Rule 27 of 
this court be reversed pro forma but we have examined the record 
and concluded it shbuld be reversed on the merits. While the 
affidavit of Lingle fails to show that his evidence was discover 
ed by nlaintiff in error since the trial and further fails to 
show what diligence she used to secure the same,yet it was so 
material that under the unsatisfactory nature of the »roof in 
this case,the motion for a new triel should have been sustain- 
ed in order that such testimony might be submitted on the trial. 


It is contended by nlaintiff in error that thse evidence 
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does not support the verdict and judgment and this raises a 
serious question. It is true that the evidence discloses very 
suspicious circumstances. However there is no direct evidence 
of ahy acts of »rostitution nor any evidence that men or per- 
sons of evil reputation frequented the home of plaintiff in 
error. She was found guilty of keening a place for the prac~ 
tice of prostitution. A place for the practice of prostitut- 
ion hes been defined by the Supreme Court of this state as 

“a house where women prostitute themselves by offering their 
bodies to indiscriminate intercourse with men." (People v. 
Wright ,277 T11.521). The gist of the offense is the keeping 
and using of the house for the »ur»o se of prostitution and lewd- 
ness. People v. Ryberg,287 111.195. People v. True ovin- 
ion filed at this term by the eourt. ‘ie are of the opinion 
that the evidence in this case does not show beyond a reason=- 
able doubt that plaintiff in error wos guilty of the offense 
of which she was adjudged to be guilty. 


The judgment is reversed and the cause remanded. 


Reversed and Remanded. 


Not to be reyortede 























TERL NO.12. 2306 1.A. 669 AG.NO.7. 
STATE OF ILLINOIS 
APPELLATE count 
FOURTH ©“ DISTRICT. 





OCTOBER TERM A. D. 1924, 


THE GALLATIN FARM 
BUREAU ,a Corporation, 
Appellee. 
Appoal From COUNTY COURT 
vs 


ef 
WILLIAM OZEB, 


Appellant. 


ee ee ee ee ee eer ee 


GALLATIN COUNTY. 


OPINION BY HIGBEE,?P.J. 


The Gallatin Farm Buresu,appellee,brought suit 
before a Justice of the Peace,aguinst Wiliam Ozee,appel- 
lant uvon the following »romissory note. 

"Saline Mines,Illinois,April 15th 

1921. No.29. 

On July 1,1921,I promise to 

pay to.the Callatin County Farm 

Buresu or order fifteon dollers, 

in payment of membership dues in 

said Farm Bureau and the Illinois 

Agricultural Association,for the 

period ending July 1,1922. The 

National Bank of Shavwneetown,I1l. 

is hereby auth rized and direct- 

ed to pay above sum ct maturity 

or thereafter und to charge seme 


to my account. 
Williem Ozee (Seal) 
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Two cents revenue stamp canceled ANDi V5 L9ek Wee t 

Prom a judgment against him appellent appealed 
the case t@ the cowity Court of Gallatin County. At the 
close of all the evidence in that court appellant moved 
the court to give the jury a preemptory instruction to 
find the issues for him. The Court denied this motion 
and refused to give the instruction. Apnellee then fil- 
ed a motion for a preemptory instruction directing the 
jury to find the issues for it and assess its dameges 
at the sum of $17.06. The Court gave this instruction 
and the verdict was returned accordingly. From the judg- 
ment entered on that verdict after a motion for new 
trial was overruled this ap veal has been perfected. 

Appellant first urges as s« ground for revers- 
ing this juidgment that the motion to direct a verdict in 
his favor should have been given for the reason that the 
evidence at that stage of the trial disclosed that the 
plaintiff had not at the time the note was executed been 
incorporated,and thet it was therefore a partnership of 
which appellant was a member,and that consequently this 
suit could not be maintained. It ap»ears from the eviden- 
ce that the Callatin County Farm Bureau,apyvellant herein, 
had not on April 15,1921,the date of the note,been incorp- 
orated,but that a short time thereafter,as soon as suffi- 
cient number of members had been obtained it was duly in- 
corporated. It further ap»ears that appellant had dealt 
with appellee as though it were & corporation. Having ro- 
cognized and dealt with anpellee ss a corporation appell- 
ant cannot,even thoucvh appellee was not actually incorpor- 
ated at the time the noto was given,now cyeil himself of 
thet fect ss a defense to a suit upon this note which he 


admitted signing and executing. Brow v. ilelich,165 [11 
Le 
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App. 3; Clinton Company v. Schiartz 175 Ill.Appe 677. It 
was not therefore error for the trial court to deny his 
motion for a preemptory instruction. 

It ig next contended that the court erred in 
refusing to admit on behalf of appellant © membership 
agreement and a receipt for the same which appellant con- 
tends was a part of the same transaction in which the note 
vas given. It is undoubtedly the wellestablished law 
that where a note and a written contract bear the same 
date,and are executed at the same time «and pertain to 
the same subject matter that they are parts of one trans- 
action and they must be construed as one instrument. How- 
ever this membership agreement was signed "William Ozee 
and Son" and the receipt for the same given by appellee 
ran to “William Ozee and Son". In the absence of ocompet- 
ent evidence explaining this discrenancy and definitely 
connecting the membership agreement and receipt with the 
execution of the note and as being a part of the same trans- 
action the Court properly refused to admit the same in evi- 
dences 

Appellant did not deny the execution of the note 
nor claim that the same was paid. There was no evidence to 
meet the ae facie case made by the introduction of the. 
note in evidence and proof of its nonnayment. The amount 
thereon wes & mere matter of computation. It was there- 
fore not error for the trial court to direct a verdict in 


favor of appellee and the judgment is accordingly affirmed. 
AFFIRMED. 


not to be reported. 
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Term No. 2?. | Agenda No. 37. 
IN THE 


APPELLATE COURT OF 1 swanors 2 3 6 J P A. 6 6 0 


Fourth District, 


JOHN L. TaRRANT, 


“sppellee. 
VSe Appeal from 
GRAMA LODGE BROTHERHOOD Circuit Court, 
OF RAILROAD TRAINMEN, St.Clair County. 
Appellant. 


9 


This suit is based upon a benefit certificate issued by 
appellant to appellee. and is brought to recover indemnity for in- 
juries received by appellee on November 25,1923, Judgment was 
recovered for ~1620.00,. To the declaration appellant filed the 
general issue and five special pleas, The first special plea 
set out section II of the Censtitution and general rules of the 
order to the effect that any member inciting an unauthorized 
strike or participating therein, should upon conviction be ex~ 
pelled, and that on account of participating in such an unauthor- 
ized strike on ‘pril 8, 1920, appellee had been expelled from the 
order and from local JLedge Number 90I of which he was then a 
member. The second plea alleged that appellee did not vree 
sent proofs of his alleged injury as required by the constitution 
and by-laws of the order, The third averred that appellee had 
not paid his dues and assessments as provided by the general 
rules and constitution of a.vellant and that by reason thereof 
he had been dropped and expelled from the order. The fourth 


alleged that appellee had surrendered the certificatc issued to 
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him in the month of June,I913. ‘ihe fifth special ples stated 
that the benefit certificate sued on was not in force at the 

time of appellee's alleged injury; and that on Harch8,1923 in 
wailing application to be reinstated os a member of the order 

appellee stated that he had formerly belonged to Lodge Number 
90I, prior to but not since 1920, 

This case is substantially like the case of Hatch,v. 
Grand Lodge Brotherhood of Railroad Trainmen, this avyellant, in 
which we filed an opinien July 7,1924, and the case of ‘ardlow, vs 
Grand Lodge Brotherhood of Railroad Trainmen, the same decided by 
us in an opinion handed down liarch 10, 1924, No cuestion is raised 
in this case that was not passed unon and decided in one or the 
other of the above mentioned cases, save possibly the one con- 
tention made here that the court erred in not permitting officers 
of appellant to testify that the charter fo the local Lodge to 
which appellee belonged had been revoked because members of that 
Lodge had participated in an unauthorized strike. In Wardlow v. 
Grand Lodge,Supra, we held that it was not only necessary for 
appellant te prove that appellee had been expelled in 2 regulur 
manner, but that such fact must be proved by the records, Under 
the authorities cited by ug in that case the burden was also 
upon appellant te prove that such revocation, if made, was made 
in compliance with the constitution and should be shown by 
arpellant's records, Oral testimony to that effect was properly 
refused. 

The rules laid down in the ovinions in the two cases 
above referred to must control here, 2nd the judgment is 
therefore affirmed. 

ASFIRMED. 
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Term No, 23. ‘senda No.5? 


IN THO 
APPELLATE COURT OF I7,LINOIS , 
Fourth District, 


a er 


OCTORIR TiRM, «..D. 1924, 


HARRIRT HORNER SMITH, 
Appellee, 
‘pveal from 
Vs. 
Circuit Court, 
ULYSSES G. GRUNDON and 


EMMA T. GRUNDON, eam 
Apvellants,. 
OPINION by Higbee, P.J. 

On Sugust 25, 1914, Ulysses G, Grundon and Eima T. 
Grundon, apnellants, caxecuted to William M, Faribault their 
promissory note for ‘34500,00 dve three years after date with 
interest at the rete of eight per cent per annum, and to se- 
cure the payment:: of same executed a trust deed on certain 
Peay estate. This note was endorsed in blank by Faribault as 
follows: ‘/ithout recourse on me, ‘mm. li, Faribault.” Mary H. . 
Lucas died July 29, I9I17 in the state of Wisconsin and her 
Will was admitted to probate in that state. Letters testaientary 
were taken out in the probate court of St.Louis on “eptember 25, 
I9I7 and “illiam R. Faribault and Fred G. Zeibig were appointed as 
executors of her estate. The above mentioned note, being the 
one invdlved in this case, was inventoried by those executors 
among the assets of her estate. Default having been made in the 
payment of the note and interest the property was sold under a 
trust deed for $3000.00 and after the payment of the costs and 
accrued interest a balance of »2611.86 remained which was applied 


on the principal of the note. The said executors brought suit 
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against these anvellants in the circuit court of Vabash County 

to the November term, I919 to recover the balance renaining 
unpaid on the note. Judgment was rendered for a»vvellants in that 
suit and the executors appealed to this court, which reversed 
that judgment and remanded the cause. (Faribault v. Grundon, 221 
‘pp. 534.) “hile that action was pending, the probate court of 
St,Louis on December 20, 1919, entered what is termed a “final 
settlement and distribution” order in the estate of Mary H. 
Lucas. This order, after finding that all the speciel bequests 
and the legacies had been paid directed, that upon payment to ? 
the executors of $157. 24 they should "distribute, assign trans- 
fer and deliver the above described notes and stock composing 
the balance found in their hands" and which included the note 
here in question as follows. To Harriett Love Hoover Smith » 
two-thirds part thereof; To “arren Murdock Horner a one-sixth 
part and to John Scott Horner a one-sixth part. These executore 
were finally discharged by order of the probate court of St.Louis 
entered on December 5, 1921 and during all this time the note 

in question was among the files of the circuit court of Wabash 
County in the suit instituted by the executors. Upon the redocketig 
of thet case in the circuit court it seems to have been abandoned 
and Howard ®. French of MtCarmel who was then attorney for the 
executors, instituted a suit in behalf of appellee on the note 

to the November term 1992 /that court which was also dismissed, 

He again started a suit for anpellee on the note in February,1923 
to the “pril term of that court, the note having remained in his 
possession all this time. It was forwarded by him, however, to 
“igsconsin to be used at the time appellec's deposition was taken 
in that state on June 7, 1923, There was introduced in evidence 
in behalf of appellee, an instrument signed by John Scott Horner 


and ‘‘arren ii, Horner, under date of August 23, 19°92, to the erfec 





that for the oonsideration of one dollar the Signers did certify 
that Harriet Herner Smith was the owner of the note here in ques- 
tion, It further appears from the evidence in the record that 
appellee had purchaseé@ the interest of these two parties in the net:, 

To the declaration appellants filed e plea of the Pecks 
eral issu,a verified plea denying that the note was assigned anf 
delivered to appellee, and a further plea alleging that William 
Mi. Faribault the original payee ef the note assigned and delivered 
the same to Mary H, Lucas, and that she then and there became 
the owner and legal holder of the same, This plea further set f 
forth the death of Mary H. Lucas, the probate ef her will and the 
appointment and qualificatien of the executors in St.Louis; that 
the note was inventoried as a pert ef the assets of that estate, 
and that such executors then and there became the owners and 
legal holders of this note and se continued te be the ewners and 
legal holders of the same at the time this suit was instituted, 

In their argument attorneys for appellant state that the 
main questien invelved in this suit is "was there eny assignment, 
endersement or delivery of said note in question sufficient in 
law to enable the plaintiff to recover the balance due on the 
note and what is the proper situs of said note." It seems to be 
their contention that the verified plen eforeszid pleced the bur. 
den upon appellees of proving a valid assignment of the note, and 
that witheut such proof the note could not be introduced in evi -. 
dence. They further contend that the executors in Missouri, un- 
der the laws of that state, did not have the authority by vittue 
of their appointment to assign or transfer the note te eppellee, 
and that as the note was /ondorsed by Mary H. Lucas in her life- 
time nor by her executors before the settlement of the estate, 
appellee cannot mintain ean action at law in her individual none, 


for the reascn that this nate was enddrsed in blank by William 
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iw Faribault, the eriginal payee, it became payable to bearer, 
Section 9 of the Negotin&le Instruments Act ef this state in 
paragraph 5 expressly provides that a note, although originally 
payable to order, becomes payable to bearer whenever it is end 
dorsed in blank by the payee or a subsequent endorsee. Section 
34 of that act provides that an endorsement in blank specifies 
no endorsee and an instrument so endorsed is payable to bearer 
and may be negotiated by delivery. Under these two sections of 
the statute the note here in question was clearly payable to 
bearer, Section 30 of the Negetiable Instrument Act also aeee 
vides that an instrument payable to bearer is negotiated by age 
livery. It follows that after the endorsement of this note by 
Faribault it required no further endorsement nor written assign. 
ment for its negotiation but it was fully and completely nego- 
tiable by delivery only. ‘Even though the instrument executed by 
John Scett Herner and Warren M. Horner be considered as an atie 
tempted assignment of this note, yet that fact is not material 
here, for the reason that ne written assignment or endorsement 
Was necessary as the note was negotiable by delivery only. 

It is not necessary for us to pass upon the question 
as to whether the verified plea placed the burden upon appellee 
to prove delivery of the mote, The record shows that the pro- 
bate court of St.Louis directed the note to be delivered to 
appellee and her brethers and that her brothers sold their 
interest to her. It was endersed in blank and became a note 
payable to bearer. Howard P, French, whe instituted this suit 
was her attorney and while it is true the note ot that time was 
in the files ef the circuit court of Wabash County yet it ap- 
pears that Mr. French took actual possession of the note as her 
attorney. This was 4 delivery to her. She therefore became not 


enly the owner of the note, but the holder thereof. Section SI 








of the Negotiable Instrument Act provides that the holder of 
& negotiable instrument may sue thereon in his own name, 
Under these facts apnellee had the right to maintain this 
suit in her own name and as no question is involved 
cencerning the merits of the case the judgment will be 
effirmed. 

AFFIRMED, 


Not to be reperted. 
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State OF ILLINOIS 
APPELLATE COURT 
FOURTH DISTRICT. 





OCTCBER TERM A. D. 1924. 


COMMERCIAL ACCEPTANCE TRUST, ) 
) 
Appellant. ) 
) Appeal from the Circuit 
vs 
Court of Wabash County. 
W.aEeSTORCIOIAN ,Sheriff, 


Appellee. 


OPINION BY HIG3LE,P.J. 


This is an action in replevin brought by the 
Commercial Accedtance Trust,appellant, v. W.E.Storckman, 
appellee,to recover the passession of a certain Hupmobile 
sedane Appellee was sheriff of Wabash county. He had taken 
the automobile in question from one Howard Douglas under 
executions uyon two judgments : “against Douglas. The dec- 
laration was in the usual form,alleging the wrongful tak- 
ing and detontion of the property. Appellee filed pleas 
denying the taking and detention, justifying under the ex- 
ecutions and alleging property in Howard Douglas. A 
jury was waived and the trial had before the court. The 
issues were found for appellee and & writ of retorno habendo 
wag awarded. F,om that judgment this a »peal has been per- 
fected. 

In the latter part of 1923 the Weber Implement 
and Automobile Company of St.Louis, Missouri,was the distri- 


butor of the EHupmebile automebile fwr \'s abash cSunty and 
le 
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other counties in that part of the State of Illinois. On 
December 11,1925,Howard Douglas made an agreement with 
that company to handle the Hupmobile automobiles at Mt. 
Cermel,Illinois. In making that arrangement the following 
instruments termed respectively,deposit agreement,trust 
receipt and time draft were executed. 
Deposit agreement. 

NO ee=--=- Dec.11,1923. 

It is hereby agreed between the undersigned(Draw- 
ee - Distributor or Dealer) and \ieber Instrument and auto- 
mobile Co.(Shipper-Factory or Distributor)of St.Louis,}Mo., 
hereinafter called the "Shipper"that the initial deposit of 
$396.63 placed by jundersigned with said shipper shall be ap- 
plied against the purchase orice of the Motor Vehicles cover- 
ed by Trust Receipts of eran onte upon final Release from 
Trust of said Motor Vehicles;and that this transaction is 
subject to the avproval of Commercial Acceptance Trust at 
'Chicago,Il1l.,and unless so approved shall be null and veid 
and the undersigned shall upon demand deliver said Motor 
Vehicles oc@vered by said Trust Receipts to said Shipper, 
and in such case the above initial deposit shall be anplied 
by said Shipver to such extent as may be necessary toward 
reimbursement for the exmense of repossessing said Motor 
Vehicles or ogainst ary damage or loss to Shipper or the 


Commercial Acceptance Trust. 


(singed) Howard Dogulas (Seal} 
(Drawee-Distributor or Dealers) 
TRUST ALCLIPT. 
NO ec------- St.Louis,ilo, Dec.li 1923» 
Received of ‘7eber Imploment and Automobile Co., 
St.Louis,Mo.,acting for COMERCIAL ACCEPTANCE TRUST, CHICAGO, 


ILL.,the ormer thereef,One New Hupmobile lieter Vehicle, liodel 
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Sedan,Serial No.129161,Motor No.129068,complete with all 
standard catalog attachments and equipment,in considerat- 
ion whereof and of being permitted to drive said Motor 
Vehicle from above(Shinper's town and state to,and to dis- 
play same in our regular place of business at Mt.Carmel, 
Tll.,and with liberty to use to exhibit and sell the same 
for their acceunt for cash for not less than $1,125.00 
we agree at our expense to store,warehouse and to hold said 
Motor Vehicle in trust for the holder of the Time Draft of 
evon date herewith(which we have this day acceoted)os their 
property and to return same on demand in good order and un- 
used(except as provided above)and we further agree in case 
of sale as permitted above to keep the proceeds seperate 
from our funds and immediately pay over the proceeds to them 
without any expense or cost of whatsoever nature to the hold- 
er of said time draft. The acceptance of Time Draft equal 
in amount to the value of said Motor Vehicle shall not be 
effective to terminate this trust,but said draft and any sums 
delivered by us shall be security for the performance of the 
things obligatory upon us hereunder. 

We further agree to keep a seperate account on 
our regular books of the motor vehicles delivered to us 
under this or any like receipt and any other motor vehicles 
that have been or may hereafter be delivered to us under 
the same form or similar form of receipt and of the proceeds 
thereof unsold,to report any sale to the holder cf said 
time draft immediately after same is made,and further here- 
by agree to furnish to them on the first of each month © 
true and complete report for the preceeding month,which 
shall show the excct number of motor vehicles on hand held 
by us under this er similar réceipts. ./e will alm permit 


them or their duly accredited representatives or agents to 
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examine our books and inspect the cars in our possession 
at any time. 

Commercial Acceptance Trust shall,during the 
entire time said car is held thereunder,keep said car 
insured egainst less by fire and theft for not less than 
the wholesale price at the factory of said motor vehicle 
ond provide for a surety bond,the risk under which is 
hereby agreed may be carried by the company for the ac- 
counting for the car or the proceeds thereof,to be ef- 
fective in the event of our failure to redelivew said car 
on demand. We shall,until redelivery thereof,pay os damages 
for detention for each month or any part thereof after de- 
mana, 1% of said sale price. 

We further agree to pay all eosts,charges,exnen- 
ses,disbursements,including reasonable attorney's fees(15/3 
of sale price of car if permitted by law)should the holder 
thereof find it necessary to protect his property in said 
car by placing it in the hands of an stterney,and further 
that the waiver of any default shall not operate as a waiv- 
er of subsequent defaults,but all the rights hereunder 
shall continue notwithstanding sny one or more waivers. We 
Bomiecisdee/, teat cocy of this agreement. 


(signed) Howard Douglas,Trust®e. 
(Dealers Signature. ) 


(On the margin is the following) 
Property in Trust. The terms of this Trust Receipt are net 


subject to change by any onee 


TIifE DRAFT - ONE FOR ZACH MOTOR VEHICLE. 
St. Leuis,Mo,,Dec,11,1923, 
(24 cts U.S.Rev.Documentary Stamps) 
36110 | ; 
On or bteftre arch 11,1924,pay to the order of 


a 
COMMERCIAL ACCEPT..NC_ TRUST, CHIC iGO, ILL./““) denana be made, 
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Eleven Hundred Twenty-five Dollars(‘1,125.00),as security 
for Acceptor's obligation under NEGOTIABLE TRUST RECEIPT 
bearing number hereof covering Hupp Sedan Motor Vehicle 
Serial No.129161,Motor Ne.129068,together with an attorney's 
fee of 15,3(if permitted by law)should the holder thereof ol- 
ect to require payment and place this draft in the hands 
of an atterney for collection, Demand,Protest,and notice 
of protest waivede 

Value received and charge 


To Howard Douglas. 
(Drawee-Acceptor-Distributor or Dealer) 


Mount Carmel,Ilis, 
(Tewn and State) 
(Signed) Weber Implement & Autemobile Co. 
(Drawer - Shipper ~ Factory or Distributor) 
(Written across the fact of exhibit) 
Accepted. j 
Date,Dec. 11, 1923. 
Payable at First National Bank 

(Drawee - Acceptor's Local Bank.) 
Mt.Carmel,Ills. 
Payor Howard Douglas 

(Drawee - Acceptor - Distributor or Dealer.) 
(Endorsement on back) 
For value received pay to the order of 
Commercial Acceptance Trust,Chicago,I1l., 


We and each and all of the endorsers hereon,, joint- 
ly and severally guarantee payment of principal and inter- 
est after maturity at the highest legal contract rate,col- 
lection expenses,costs and attorney's fees,as and when the 
same Shall become due,and of any extension or renewal of 
the within note in whole or in part,accepting all its pro- 
visions,authorizing the maker,without notice to us,to eb- 
tain and the holder hereof to grant extensions or renewels 
in whole or in part,waiving demand,protest and notice of 


protest and non-payment;also agreeing that in case of mn- 
peyment of printipal or interest cfter maturity,vhen due, 
suit may be brought by the holder wf this note cgainst eny 


one er more er all ef us,at the option 6f said holder,wheth- 
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er or not such suit has been commenced against the maker, 
and that in any such suit,the maker may be joined with 
one or more or ali of us at the option of the holder. 


(Signed)Weber Implement & Autemobile Co.(Seal) 
Per.Goe.Weber, President. 


Pay to the order of 

First National Bank, 

Mt,Carmel,I1l, For Collectione 
Commercial Acceptance Trust. 

Under these instruments the automobile in quest- 
ion was delivered to Douglas. On January 28,1924,apoellge 
levied two executions on the automebile while it was in the 
possession of Douglas, No question is raised as to the suf- 
ficiency of the judgments and executions, Appellant claims 
that it was at the time,the owner of the automobile. It is 
appellan¢'s position that the transaction between Deuglas 
anda the Weber Company did not amount to a sale,but it is 
not clear as to just what it contends were the relations 
between these two parties. It is stated by appellant that 
Douglas was either the agen*t,factor or bailee,not for the 
Weber Comnany,bu3 for appeilant. Beyond doubt the three in- 
struments executed by Douglas and the Weber Companydo not 
amount to a chattel mortgage. Appellant cites a number of 
euthorities to the effect that the title tc merchandise 
delivered to a person for sale on"memorandum"does not pass 
to that person and is not subject to execution against 
him while in his hands. It,however,admits that this case 
is different in a number of particulars from the ordinary 
cases of trust receipts,chiefly in resyect that there is 
no unoonditional obligation in this case on the part of 
Dougles ty “pay the balance,and that in fact Douglas would 
only be obligated to pay the balance of the purchese price 


in ths event ke solid the car. 
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Appellee contends that the transaction amounted to a sale 

of the car to Douglas;that the instruments were but an 
attempt to retain a secret lien on the property and that the 
ear was subject to the executions levied on it. 

The automobile in question was in the actual and 
open p¥ssession of Douglas under conditions indicating that 
he was the owner thereof. He was possessed of a dealers 
license authorizing him to deal in this character ef auto- 
mobiles and had a place of business. None of the instru- 
ments were recorded. In fact the time draft had been endors~ 
ed to a bank for collection. 

The true owner of the property may be estepped 
frem asserting his ownership,if he permits another"to ap+ 
pear as the ewner of or having full power of disposition 
over the preperty so that an innécent third person is led 
into dealing with an apparent owner", The estopvel does 
not depend upon where the actusl title is,but rests upon 
the act of the real owner which precludes him from disput- 
ing the exsistence of a title which he has caused or allow-~ 
ed to appear to be vested in anether. If a vendor of a 
chattel delivers it to a vendese or allews him to have poss- 
ession of the chattel before payment of the »urchase price 
and to have all the indicia of ownership,retaining,however, 
a Bpecret lien for payment,he cannot assert his right against 
a judgment creditor of the vendee without notice before a 
levy is made." Drain v. LaGrange State Bank,303 111,230), 

In this case appellant and the \/Jeber Compeny clearly permitt— 
ed Douglas to have possession of the automobile with ell the 
indicia of ownership,eand no notice,constructive or otherwise, 
was ever given to thejudgment creditor of Dougles or to any 
othcr person wh9 might have extended him credit. Te all eut- 
word apposrences he was the Ovmer ef the autemebile. In fact 
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the depesit agreoment itself states that the initial pay- 
ment er dep@sit made by Douglas was to be"applied against 
the purchase price". Attorneys for appellant also insist 
that the fact that the trust receipt required appellant to 
keep the car insured is streng evidence that the transact~ 
ion was not a sale,ybut that the preperty remained in appel- 
lant. There is nothing in the record té show how appellant 
Sao aa aed Bea aemcren anaes es $a eae 
with Douglas. If appellant was in fact the owner it could 
keep the car insured and Douglas would not have been ¢on- 
cerned. It would have made no difference tc him whether it 
was insured or not and he would not haye been responsible 
for its loss except it occured through his own negligencé. 
On the other hand if the transaction was in fact 4 sale and 
it was really the understanding between the parties that 
Douglas was liable for the balance of the purchaso price Of 
the car regardless of whether he sold it or not,then he was 
concerned that appellant should keep it insured. 

In our opinion the proof in this case supported 
the findings and judgment of the court either upon the 
ground that the transaction was in fact a sale and the auto- 
mobile therefore subject to the executions or if not in fact 
@ sale,that under the doctrine laid down by the Supreme Court 
in Drain vy. LaGrange State Bank,Supra,appellant is estopped 
from asserting 4t# ownership of the automobile. 

No propositions of law were submitted to the trial 
court and no motion made to find the issues for appellant,so 
the only question raised by the record is whether the proof 
supports the finding of the oourt.: The judgment is therefore, 
for the reasons above stated,affirmed.: 


ADTPIRMED. 


net to be reperted. 
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Term No. 67. J Agenda No. 25. 





IN THE 
42PELLATE COURT OF ILLINOIS, ah 
Fourth District. ‘i Fn” 
ae 236 LA. 660 
OCTOBGR TiRM, AsDs 1924, | 


rr rr) 


J. K. JONES, 
Aa°PE TANT, ppdeal from 


-VSs~ Circuit Court, 


P. H. PALMER, Madison County. 


O°INION by HIGRED, PP. J., 

Appellant, claiming that apdvellee was indebted to him in the 
sum of two hundred sixty dollars as commissions due him fof pro- 
curing certain loans, brought suit for s&ia@ amount before 2 
Justice of the Peace of Madison County. Upon appeal in the Circuit 
Court of said County a jury found the issue in favor of anpellee 
and there was a judgment against appellant for costs. Appellant 
contends that the trial court erred in refusing his motion, entered 
at the close of all the evidence, for a directed verdict in his - 
favor, and also that the verdict eg ene by the evidence. On 
this apveal therefore only a question of fact is involved. As it 
appears from the proof, appellee on November 3, 1922 made a written 
awplication te aox.ellant for a louwn ef 2600.00 for a term of I5 
years, with interest at the rate of 64 per cent per annum, The 
loan was to be secured by a first mortgage on a certain lot in 
Granite City, Illinois,upon which 2 dwelling house was to be erected, 

On Nove: ber II, 1922, apvellee made a similar an lication 
to epnellant for a like amount to be secured by a first moftgage on 
another lot in said City. In each application it was stated that 


appellant's fee for his services in negtiating the loan wos to be 
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5 per cent of the amount thereof. These loans were what are known . 
as building loans and it was agreed by appellee in his application 
that the proceeds thereof should be deposited with appellant to 
be paid out by him to material men and contractors. .‘npellant 
claims that the applications were forwarded by him to the Chicago 
Trust Company of Chicago, Illinois, which company he expected to 
take the loans for acceptance and that on or about November I7, 
I922 notes and mortgages covering the loans, were received by him 
at his office in Granite City from said institution; that he notified 
appellee several times on telephone of the receipt of said pagers 
and that appellee promised each time he would come in and sign 
them but failed to do so, In his own behalf appellee claims and 
asserts that appellant in procuring loans wag acting in connection 
with the First State and Savings Bank of ood River, Illinois, 
and that all the money he handled came through this bank; thet 
there had been difficulty theretofore on the part of those for 
whom he had previously secured loans to procure their money; 
that after appellant had obtained anpellee's a plications and 
before anything had been done to obtain the money or consumate 
the loan the First State ~ and Savings Bank of Wood River, 
Illinois had failed; that on November 17,19°2 the Bank had closed 
and a receiver was appointed for the same; that learning of these 
conditions a rpellee "about the time the bank went broke" notified 
anpellant that he did not want the loan and proceeded to procure 
the money some other place. 

Both of the anplications signed by appellee contained, 
as anyyears from the record, under the heading, ‘Local Bank stamp 
here” the words “First State and Savings Bank, Wood River,Illinoie," 
This would seem to support appelleets contention that the money for 
the loan vas to go through that bank =s the locaul representntive 


of the Chicage Trust Cozmany. 





Appellants theory of the case was that he had furnish~ 
ed a party able, ready and willing to lend the money upon the 
terms provided for by the applications and that therefore he was 
entitled to his commission, 

The theory of appellee on the trial was that he had 
cancelled his application for the loan before a;pellant had ree 
ceived the acceptance of the bank and tendered the notes and 
mortgages. /ppellant and appellee were the only witneses sworn 
on the trial of the case, ‘nvellant testified to facts tending 
to support his right to a recovery while appellee's testimony 
supported his theory that he had a right to cancel his appli- 
cations, under the circumstances, and that he did se in apt time, 
Each witness sharply contradicted the other in important details 
relating to alleged conversations between them. It is admitted by 


appellant that he did not ask appellee to sign any note or morte 
gage before the failure of the local ‘ood River Bank, because he 


did not have the same before that time, and appellec testified 
that he never saw the notes and mortgages in question until they 
were produced on the trial. 

The questions at issue were fairly submitted to the 
jury and under the condition of the proof as above indicated the 
Court properly refused to direct a verdict and we are not at 
liberty te disturb the verdict found by the jury. The judgment 
will be affirmed, 

é#PIRIGD, 


Not to be reported, 





. 
é 
et « 
- a 
20 ey 
AL 2 oo 
= che 
< ‘ ' 
S es 





Hl A236 L.A. 660 


Agenda No.39. 





Term No. 3. 
IN THE 


A DELDLATY COURT OF TE1H0IS, | 14 


FOURTH DISTRICT, yy” 
kd » tif | © 
Pip yy» atm 
October Term, *.D. 1924, Ad hed wk 
Euan ” ee 
a y 
he People of the State of Illinois, Fy gl 
k rror to tne i >: ) 
Defendant in Error. 7 
-VS- \ County Court of Ate 
Claude Claunch, Williamson County. 4% 


Pllaintiffil in error, \e 


In an information consisting of one count it was charged 
that plaintiff on Bebruary I17th,I923 did wilfully and unlawfully 
“manufacture, keep for sale and sell intoxicating liquor" without 
having a lawful permit from the Attorney General &c. <A jury found 
him guilty and he was pcniteneda to the county jail for 6 months and 
fined 1000.00, 

The record discloses that a search warrent was i sued 
to the sheriff in which it was recited that 2 complaint had been 
made by the State's Attorney, verified by his affidavit, stating 
that he had just and reasonable grounds to velieve and does believe 
that intoxicating liquor is now unlawfully being made and sold at 
and within a certain dwelling heuse occupied by Claude Claunch, 

House Io. \44.,in the village ef Bush in said county. The writ 

directed the sheriff to search said house for intoxicating liquor 

and to seize all that might be found therein, The sheriff endorsed 
thereon the following return:- ‘Searched the within premises and found t 
two gals. of illicit liquor.” 


Upen the trial the writ and return were admitted in 





evidence ever plaintiff's objections Such evidence was incompetent 
and prejudicial, People vs. Fryer, 266 Ills 216, The search was made 
by two deputy sheriffs whe were the only witnesses in the case, 
*laintif: offered no evidence. The officers testified that while one 
of them was reading the warrant to plaintiff the latters wife went to a 
another room and tried to close the door after her but the other 
efficer prevented her fromdoing so and found that she had a two gallon 
gug; that there was a little tusste over the jug; that the officer who 
was reading the writ asked plaintiff to stop her from resisting the 
officer and that plaintiff asked her to stop. 

One of the officers testified that he smelled the jug 
and tasted its contents. He was asked:- "From your knowledge and 
experience, tell the jury whether the contents of that jug was intax- 
icating?' and he answered. ‘Yes sir.” The other officer testified 
that “she (plaintiff's wife) was trying to get away with the whiskey.” 
There was no other evidence tending to prove the ch.rges in the inform. 
ation. There was no evidence that plaintiff or his wife had man- 
ufactured intoxicating liquor, or that it was kept for sale or had been 
sold. There was no motion to quash the information for duplicity or 
to require the People to elect upon which charge they would prosecute. 
If it can be said that the charge that plaintiff kent intoxicating 
liquor for sale is equivalent to a charge of unlawful posession, 
we are of opinion the evidence is insufricient to sunport the charge. 
The officer wno testified that he smelled the jug and tasted its con- 
tents and that from his knewledge and experience it was intoxicating 
liquer, did not testify that he had any vrevious knowledge or exverience 
or that he could tell when liquor contained more than oneshalf of one 
per cent of alcohol by volume, He did not testify that the liquor wes 
alcohol, brandy, whiskey,rum, gin, beer, ale, porter or wine. The 
other witness simply testified that the plaintiff's wife was trying 


to get away with the whiskey, He did not say that he had smelled or 


tasted it. He gave no reasen fer calling it whiskey. 


Te instructions were x2sked or given to the jury. 


me 





It is quite apparent that they must have attached great weight to 
the search warrant and sheriff's return thereon. Plaintiff 
has not had a fair and impartial trial, The judgment is reversed 


and the cause remanded. 
REVERSYD AND REMANDED, 


not to be reported. 
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a°PELLATE COURT OF ILLINOIS, 
Fourth Districta 
COTOBER TERM, A.D, 1924. 


OSCAR C. VULBROCK, 
fppellant. Appeal from 


VSe Circuit Court, 


WILLIAM 3, THARP, Washington County 
Appellee. 


OPINION by Barry, J. 

Appellee operated a garage at Nashville, Ill. and 
appellant was in the same business at New Minden, 111, In 
October 1918 appellee sold and delivered a Fordson tractor and 
ae appellaht whe paid fer the same a few days later. He 
made the purchase in erder that he might resell, at a profit, 
when he found 2a bs heel In Aug. I919 appellant sold and delivered 
the tractor and plow to a farmer named Harmening. It did not 
work satisfacterily, although on several occasions, appellee 
endavered to put it in good working order. Later in the fall 
or early winter of I919 appellee took the tractor, but not the 
plow, to his garage and overhauled it. He says he did that 
at the request of isr., Hermening but the latter says appellee 
took the tractor of his ewn motion. After it was overhauled 
lir, Hermening refused te take it and it has remained in 
apvellee's garage ever since. ‘So far as the record discloses 
the plow remained in the actual possession of lr. Hermening,. 


Appellant brought this suit in 1923 to recover the 


purchase price paid by him en the theory that appelle: warranted 





the tractor and plow, that there was a breach of the warranty 
and that he had elected to rescind the contracts The trial 
resulted in a verdict and judgment in favor $f appellee. 

In any event appellant was not entitled to recover for 
the alleged breach ef an implied warranty. He averred in his 
declaratien that appellee sold him a Fordsen tractor and plow. 
“hen a specified article is sold under its patent or other trade 
name there is no implied warrenty as to its fitness for any 
purpose, Callaghans Ill. St. An. Ch. I2QIA. par.18, clause 4; 
Peoria Grape Sugar Co., vs. Turney, 175 I11. 631; Fuchs & 

Lang Ce., vs. Kittridge & Co., 242 I11. 88. The only come 
plaint in regard to the instructions is that those given on 
behalf of appellee were on the theory that appellant must prove 
an express warrenty before he could recover. The criticism 

is not well founded under the foregoing authorities. 

The evidence bearing on the question as to whether - 
appellee made an express warrenty was conflicting and we are not 
warranted in holding that the verdict is manifestly against the 
weight thereef. Appellant did not seek to recover damages for a 
preach of warrenty but claimed he was entitled to recover what he 
had paid for the property because there was a warranty and a 
breach thereof and that he had rescinded the contract. He admits 
that he purchased a Fordson tractor and plow and that they were 
delivered to him. That being true he ceuld net rescind the 
contract for a breach of warranty if he failed to netify appellee 
within a reasonable time of his election to recind, or if he 
failed to return or offer to return the property purchased, 


Callaghans Ill. St. “n. ch. I21.i Par. 72, cl. 3. 
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Appellant testified that in the fall of I919 when the 
tractor was net working properly he said to appelleeit-= "There 
is no use to keep this tractor; give us another one. I am 
willing to lose something on it beceuse I can't sell any trace 
tors with this thing around," and that appellee wouldn't listen 
to it. That is the nearest approach to a notice that he had 
elected to recind. It is true that appellee also testified 
that he heard Mr. Hermening tell appellee that he was not 
going to keep the tractor, that it ceused him a lot of trouble 
etc., one ee replied that Hermening didn't have to 
keep it unless they made it do the work. ‘opellant testified 
that he sold the tracter and plow to kr, Hermening under an 
express warranty; that appellee had nothing to do with the 
Sale t§ Hermening; that when he purchased the machinery from 
appellee he simply bought it for resale in % general way and 
didn't have Hermening in mind as a prospective purchaser. 

The evidence does not show that appellant notified 
appellee of his electien te rescind the contract. He did 
net claim in his declaration that he had returned or offered 
to return the property to appellee. The only averment in 
that regard is that because of its defective condition appellee 
took the tractor from the possession of appellant te his garage 
and has retained the same. -‘ppellant had sold and delivered 
the tractor and plow to Mr. Hermening who had possession of it 
when the tractor was taken to anpellee's garage, There is 
ne evidence that the contract between appellant and Hermening 
had been rescinded at that time. The latter was entitled to 
and had the actual possession of the tractor and it was not 


taken frem the possession of appellant as averred in his 


declaratien. 
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Appellant never returned or offered torreturn the 
tractor and plow tc appellee. The plow was never returned 
to appellee by any one, nor did 1% come to his possession 
for any purpose. “hile the tractor came into and remained in 
appellee's posse33ion it is quite clear that it was not because 
appellant had notified him of his election to rescind, nor 
because he had returned it or offered to return it. To excuse 
his failure to return, or offer to return the plow, appellant 
averred, in his declaration, that it was of ne value to him 
except for use in connection with a Fordeon tractor. The 
averment was not proven, but if it had been it would not be 
sufficient. Ts excuse a failure to return it should be 
averred and proven that the plow was of no intrinsic value. 

The rule of law is well settled that a party will not 
be permitted to affirm a contract in part and rescind ag to 
the residue. He must put the opposite party in as good 
condition as he was before the sale by returning or offering 
to return the property purchased, unless it is entirely worth- 
less, ‘olf vs. Diet ach, 75 Ill. 205; Bollow vs. Novacek, 184 
Ill. 463; Maffer vs. Ginocchio, 299 111. 254-259, 

‘ppellant failed to prove that he was entitled to 
recover the purchase price and made ne claim for daages for 
a breach of warranty. ‘s there is no error in the record the 
judgment is affirmed. 

SRT REED. 


Not to be reported. 
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Term No. 51. IN THE wn ‘genda No, SI. 
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APORULATY,; COURT OF ILLINOIS, 
Fourth District. by) 
OCTOB|R TcRM A.D. 1924, 
OPONION by BARRY, J. 

FRED MANN, 

-ppelles, “ppeal from 

-Vs- , Corcuit Court, 

Christina Nann, “t,Clair County. 

‘ppellant. 

On atrial before the court, without a jury, a 
decree of divorce was entered in favor of appellee on the ground 
of desertien. The marriage was a second venture for both parties 
and was contracted after they were 50 years of age. It is une 
disputed that appellant left the home more than two years before 
this suit was begun and that she never returned. The controversy 
is as to whether she had a reasonable cause for leaving. Lach 
ovmed a home at the time they were married. ‘ppellant contends 
that one of the considerations for the marringe contract was 
the promise of appellee that after they had lived in his hone 
for some time he would then consent to move to her home, If 
we agsume that this is a matter about which they could lawfully 
contract it would have toc be evidenced by a written instrument 
under the Statute of Frauds. 
‘Diellant insists that the court erred in the 

admission and exclusion of evidence. The complaints in that regard 
are not of a cerious nature and if well taken would not consti- 
tute reversible error if the case had been tried before 2. jury. 
It is agreed that the conduct of appellee was such as to show 


that he wanted her to leave. She testified that on various 
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occasions he ordered her to leave; that he coursed her and 
called her vile names and refused her money for various 
purpeses; that he was high tempered and on one occasion jerked 
a shirt out of her hand and hurt her arm. “»pellee denied all 
of those matters. Hach had some corroborating evidence. Dr, 
Harrow treated appellant after the separation and testified 
that she told him the only thing she had against her husband 
was that he didn't keep his promise, made before they were 
married, that he would meve into her house not later than 
six months after the marriage. ‘She sinply denied that she 
said it like that. 

‘pvellant testified on direct examination as follows;- 
"I talked to him about moveing on saturday. I asked him to 
come along if he wanted to. I told him I was going to move 
if I didn't get better treatment than this, that there was too 
much work for one woman alone.” On cross-exaaination she said:- 


"T asked him because I Was afraid, you know. I asked him to 


“cool him off. I asked him and he refused. That is true, 


I left him because I couldn't stand it with him on account of 
his ill treatment. I asked him to go along, although he 
had mistreated me, because I was afraid he would do me harm.” 
There was a conflict in the evidence, The court saw and 
hoard the witnesses and was in a better position to judge of 
the credibility and the weight te be given their testimony 
than we are from &n examination of the cold record. ‘’e cannot 
say that a proper conclusion Won ceo tied: The decree must 
be affirmed, 
A¥TIRMED, 


Not to be revorted. 
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Term No. I. Agenda No.38 
IN THE areal 
; 4 g 
ACPELLATS COURT OF ILINOIS, ag ns Tht 
= é fe Wy 
KOURTH DISTRICT, qh} (tH 
/- a | awe 
OCTOBER TERI, “sD, 1924, HA Lee 


er el 


The People of the “tate of Illinois, 


‘upellee. 
-VS- County Court of 





Will Hatcher, *illiamson County. 
fppellant. 


rr 


OPINION by BOGES,J. : 


‘An information was filed by the states attorney of 
“illiamson Jounty,charging »laintiff in error ‘ill Hatcher with a 
violation of the Illinois Prohibition Act. The information consists 
of one count, and prerecs that plaintiff in error "did willfully and 
unlawfully, by himself os principal and others 2s clerks and servants 
manuracture, keep Tor gale and sell intoxicating liquor within pro- 
hibition territory, without then and there having a lawful permit 
from the /ttorney General of this “‘tate so to do, contrary to the 
statute," etc. 

4 motisén was made by plaintiff in error to ouash said 
information, which motion was overruled. 4 trial was had, resulting 
in a verdict of guilty. Motions for a new trial and in arrest of 
judgment were made by plaintiff in error and were overruled by the 
court,and judgment was entered, sentencing plaintiff in error to the 
county jail for sixty days and fining him $500.00 and costs, with 
an order that he stand committed until the fine and costs were vaid. 


To reverse said judgment, this writ of error is prosecuted. 


It is first contended fer = reversal of said judgment 





that the court erred in overruling the motion to quash the information 
and in arrest ef judgment. 

Three distinct vielations of the ?rohibition law were 
attempted to be charged in the information, viz: the manufacture, the 
keeping for sale and the selling of intoxicating liquors. The law is 
that it is net proper to charge in the same count of an indictment or 
_informaté&on seperate and distinct violatiens of the law. Lequat vs. 
People, II, Ill. 330. We therefore hold that the trial court erred in 
everruling the motiens to quash the infermation and in arrest of judg-~ 
ment. “Ye are not otherwise passing on the sufficiency of the informa- 
tion, as we de not feel that we should do so without a more complete 
presentation of the questiens involved. 

It is next contended by plaintiff in errer tht the 
court erred in admitting in evidence the search warrent which had been 
issued for the searching ef the premises of plaintiff in error. The 
search warrent in questien, with the return thereen, was admitted in 
evidence over the objection of plaintiff in error. This ruling of 
the court was erroneous. People, v. Frayer, 266, 111. 216; People,v, 
Bishop, ~25, I11. 610. 

In *eople v. Frayer, supra, the cougt at page 220 says; 

"The warrent and return were improperly introduced in 
evidence over the plaintiff in error's objection, These documents 
were not legal evidence ef any fact in the case. It was cormetent to 
prove by the officers what they found and to identify by competent 
evidence the articles as those stolen, The warrent recites that the 
articles named in it were feloniously stolen, and the return, that the 
articles were those described in the writ. Neither statement was 
evidence against the plaintiff in error of its correctness, yet they 
were submitted to the jury as tending to prave the issues." 

The return on the search warrent here in question is 
as follows: "I have duly executed the within search warrant by 


searching the within described premises and finding a quantity of beer. 
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this I4th,day of July, AM. 1923." Signed "George Galligan, Sheriff." 

It is next contended that a new trial should be grented 
for the reason that it is contended in plaintiff in error's argument 
that some three or four thousand persons appeared at the court house 
while said trial was in progress, and that inflammatery spceches were 
made in the hearing of the jury. which, it is contended, influenced 
the verdict. However, there is nothing in the record disclosing any- 
thing of this character. "e cannot consider matters sought to be brought 
to our attention solely in the arguments of counsel. 

Iirrors were also assigned on the ruling of the court 
on the instructions. These assignments of error were not referred 
to in plaintiff in error's brief and argument, and are therefore under 
ious rules taken as abandoned. Other errors were assis:ned on the 
record, but in view of our holding on the sufficiency of the information 
it is not necessary te discuss the same. 

No brief was filed by the state's attorney, and under 
the rules of this court said judgment could be reversed pro forma. 
However, this being the “eople's case, we are passing on the merits of 
the same, 

For the reasons above set forth, the judgment will be 


reversed, and remanded. 
Judgment Reversed and Remanded. 


iJot to be reported. 
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Term No. 20. Agenda, No. 29. 
IN THS ; tty 


APPELLATE COURT OF ILLINOIS, 
Fourth District. 9) 


OCTOBER T2Ru, A.D. 1924, 


LAURA SMITH, dministratrix, 


etc., Error to the 
Plaintiff in Error, 
Vide Liadisen County 
CHICAGO BURLINGTON & QUINGTY R.R.CO., Circuit Court, 


Defendant in Error. 


<< wm moe 


fn action on the case was instituted in the circuit 
court of hadison 6eunty by plaintiff in error, hereinafter called 
plaintiff, against defendant in error, hereinafter called defend- 
ant, to recover for the death of plaintiff's intestate, who was 
struck and killed by one of defendant's trains, 

The declaration consists of but one count, and charges 
defendant with having carelessly end negligently run its train at 
a speed of twenty-five miles per hour through the village of Wood 
River, in viclatiex of an ordinance of said villiuge limiting the 
speed ef passenger trains therein to ten miles per hour. To said 
declaration defendant filed a plea of the general issue, A trial 
was had, resulting in a verdict and judgment in favor ef defendant, 
To reverse Said judgment, this writ of error is prosecuted, 

The record discloses that the tracks of the Big Four, 

C. & Aw, and the Alton, Granite & StLouis Traction Co., run ina 
northerly and southerly direction through said yallase, crossing 


Ferguson ‘venue at right angles. The Big Four is the most easte 
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erly of said tracks. ..djoining it on the west is the C. & A. track 
and right cf way, and adjoining the C. & A. right of way on the 
west is thetrack and right of way of the alton, Granite & St.Louis 
Traction Co, All north-bound trains of the Big Four, C, & A.,and 
the Burlington, run over the Big Four Track, und all south-bound 
trains of said companies run over the CG, & A., being the westerly 
track, Immediately west and adjoining the Dig Four track, and 
north of and adjoining Ferguson Avenue, is a cinder platform, which 
Peretitite/the only station of the Big Four Railroad at said place. 
Immediately west of and adjoining the C, & Aj track is a similer 
platform or station, 

On the morning in question,plaintiff's intestate, who 
was engaged in carrying the mail between the postsffice at Wood 
River and certain of the trains passing through said villnge, 
had placed several sacks of mail cn the cinder platform at the 
side of the Big Four track, for a northbound C. & A. train. He 
thereafter unloaded certain sacks of mail for a south-bound train 
on the other of said cinder platforms. The south-bound train of the 
CGC. & &. was due at 9:17, and the north-bcund at 9:18, “hile plain- 
tiff*s intestate was engaged with the south~bound mail, the train 
in question whistled into “ood River from the south, running some 
eight or ten minutes late. Plaintiff's intestate hastened over to 
he mail sacks left by the north-bound track, He had a cart with 
him, which he was attempting to back over the mail sacks laying 
on the platform, and in doing so he stepped tack over the track, 
far-enough to be struck by the defendant's train, and was killed. 

The only errors complained of and discussed by counsel 
for the plaintiff in his trief ahd argument, are the rulings of the 
trial coupt on the instructions. 

It is first insisted that the court erred in refusing 


an instruction on the messure of damages, offered by oclaintiff. 


5 
Cad 





discloses that the track was perfectly straight for at least a 

mile south of the point of the accident, and there was nothing 

in the way to obstruct the view of one standing by the mail bags 
from seeing the approaching train. The evidence further discloses 
that a flagman was standing om Ferguson ‘Avenue holding up a stop 
sign as said train wasapproaching., The deceased passed within four 
or five feet of this flagman, who called his attention to the ap- 
proaching train, and the deceased replied, "I know it.” The eae 
dence therefore sustained the verdict of the jury. 

at a next contended by plaintiff that the court erred 
in giving the eighth instruction on behalf of the defendant, said 
instruction being as follows: 

"The court instructs the jury that the more dangerous 
& place is the more care and caution is required of ome approach- 
ing or working in the vicinity of same, and the court instructs 
the jury that one approaching or working about or near a railroad 
track is required by law to exercise care in proportion to the ape 
parent danger of such 2 place." 

This instruction states a correct principle of law, 
but we do not wholly approve of the form in which the same is 
stated. However, the giving of the seme, on this record, vas 
moteerrer.,  ~fusten, Admx., ve Co Re be & Po Re Co. 92 Lll. 35-38; 
Wel SOM Vig) Let Gate 1GGe, clO lll. 605-607; GLoettker ve Chi. City, 
R. Cow, 200 Ill. App. 69-74, 

It is a well settled principle of law that contributory 
negligence on the part of a plaintiff will bar his right to re- 
cover, notwithstanding the defendant may have been guilty of the 
negligence charged in the declaration, where that negligence is n 


NOt wanton and willful. Viisen. vy. IoC. R. Co., supra; Belt Ry, 
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The enly observation made in connection with the first 
instruction is that it is “at least inaccurate, and was mislead- 
ing te the jury." It is not pointed out in what way this instructe 
ion is inaccurate, or in what way it would tend to mislead the jury. 
So far as we can observe from reading the instruction, there is 
nothing in it that would warrant us in reversing said judgment, 

The second instruction told the jury that the allegation 
of due care must be proved without referenoe to the speed of the 
trein. The only criticism of this instruction is that it *“"is too 
strong; care may be inferred from the circumstances in a case." 
This instruction may net be as carefully guarded as it should be, 
but on ths /hote we think it states a correct principle of law, and 
the court did not err in giving the same. 

The sixth instruction is to the effect that if the jury 
believed that the deceased knew or with the exercise of reasonable 
care should have knovm that a train was approaching, and that he 
carelessly and negligently ee too near or backed into said train 
and was thereby struck and killed, no recovery could be had, This 
instruction states a correct principké of law, 

The seventh instruction is to the effect that tne mere 
fact that the deceased was killed by being struck by defendant's 
train, is not in and of itself any evidence of negligence on the 
part eee ee do not approve of this instruction, fcr if 
the defendant was eperating its train in violation of said ordine« 
ance, we are not prepaired to say that it was not, in and of itself, 
evidence tending tc show negligence. However, on the record in this 
case, we hold that the giving of said instruction was not reversible 
error, as the evidence wholly fails to shew in any affirmative way 
that plaintiff's intestate was in the exercise of due care for his 
ovm safety, just prior to and at the time Of the accident. 


In this cennection it may be observed that the recerd 
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This instruction is the onjy instruction setb ont in the ab- 
stract as having been tendered by plaintiff. It is numbered 4, and 
we therefore assume that there were three other instruments offered 


on her behalf, 
; The Supreme Court has frequently held that error in 


giving or refusing instruotiens will be considered on appeal er 
writ of error, only when all of the instructions giwen are eet out 
in full in the abstract. Thompson v, People, [92 111.79, citing 

and approving Pratt &“@o. v. Paris Gas Light Co,,155 I11, 531; 

City of Roodhouse v. Ohristian, 158 111, 137; City Hlectrio Ry.Co. 
ve Jones, 161 Ill. 47; Gibler v. City of Mattoon, 167 2g es) 
Straude v. Shumacher, I87 Tll. I87. To the same .effect is Siegel, 
Sooper & Co, ve Morton, 209 Ill, 202; Reavely v, Harris, 239 Ill, 
526-531. We would therefore, under the holding of these pater 
ities, be warranted in not considering this assignment of error, 
Hewever,it may be observed that inasmuch as thefinding in this case 
was for the defendant, it was immaterial whether or not the oourt 
gave any instructions on the measure of damages, Clause v. Bullock, 
EPG TUL. 612; Cotton v. Dexter, 76 Ill, App. 586, Then too, the 
court gave an instruction on behalf of the defendant, which soreeats 
ly stated the measure of damages that should govern if the jury 
found for the plaintiff, so in any view of the case, we would not 
be warranted in reversing said judgment for the refusal to give 

the instruction in question, 

It is next contended that the court erred in giving the 
first, second, sixth, seventh and eighth instructioms given on 
behalf of the defendant. Vhat we have already said with referance 
to the failure of the plaintiff te abstract the instructions 
would also epply to tris assignment of error, as the only instruce 
tions set out in the abstract 2s given on behalf of tne defendant 
are the five complained of. Notwithstanding the failure of the : 
pleintiff to preperly abstract the instructions, we are consiider- 


ing the same on tne merits, 
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Co. of Chicago v. Skyszypezak, 225 Ill, 242-245; C. & W. I. R. 
Co. Ve Reichert, 69 Ill.App. 91-93. 
Finding no reversible error in the recerd, the 


judgment of the triel ceurt,will be affirmed, 


JUDGMGNT APFIRMED, 


Not to be reported, 
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IN THE 
APPELLATE COURT oF ILLINOIS, 


Agenda No, 20 


Fourth District. 
OCTOBER TERM, .D, 1904, | 7) 


GEORGE SCHNEIDER, , 


Appellee, Appeal from fi 
-Vs- Circuit Court, , 
WABASH RAILROAD COLD ANY, luadison County 
-“ppellant, 


OPINION by Boggs, J, 

Appellant » Wabash Railroad Company, Prosecutes this 
appeal to reverse a judgment fer ‘pL , 250.00 rendered against it 
for damages resulting to a truck loaded with fleur belonging 
to appellae in a erossing accident on Broadway in the city of Venice 

Broadway is the main thoroughfare through Venice, and 

an and westerly -its 

runs in/ easterly/direction, Near # westerly end it is 
crossed by four sets ef railroad tracks, appellant's track being 
the most easterly ef the 8roup. These tracks extend in a norther. 
ly an@ southerly direction, ane intersect Broadway at an angle 
of about 62t between tghe east side of said tracks and the north 
Side of Broadway, Saia cressing is pretected by four cressing gates, 
two being east of said reailread tracks, and two on the west side 
thereof, Said gates are reised and lewered by electric power, 
operated from a tewer immediately west of appellant's track and 
on the north side of Broadway. There is also a gong or bell on 
the south side of Said tower-house, which is also operated from 
the tower. When trains are approaching the crossing, the tcwer. 


Men usually sounds the G0ng as a warning or denger Signal, and then 
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lowers thegates so as to block traffic. The south side of Broadway 
east of said railroad tracks is closely built up by business 
houses and public buildings. The city hall, being the most weate 
erly cf said buildings. extends to within about twenty feet of 
appellant's track, On the norta side of Broadway there is very 
liteéle obstruction te the view of a person traveling west, after 
he reaches a point within 125 feet of appellant's track. 

On September 4th, 1923, one Clyde Shashek, the driver 
of said truck, was proceeding west along Broadway, and while 
attempting to cross appellant's track, the rear end of said truck 
Was struck by one of appellant's »vagsenger trains, coming from 


the north, the flour on said truck was scattered, the body of the 


truck was torn from the chassis, and the truck was otherwise 
damaged, To recover therefor , appellee instituted this suit 
in the Circuit Court of Madison County. 

The declaration consists of four counts. The first 
count charges general negligence in the operation of appellants 
train, the second count charges the operation of said train at 
a high rate of speed, in violation of an ordinance of the city 
of ¥Venice limiting the speed of passenger trains through said 
city to ten miles per hour. The third count charges that there 
is practically = #entinuous stream of traffic along Broadway 
over snid railroad crossing; that appellant had erected and was 
maintaining certain cro.sing gates so as to give notice to the 
public of the approach of itd trains; that the same had been 
maintained for such a length of time that the oublic relied 
therecn, and that appellant through its servants, negligently 
drove said passenger train at a high rate cf speed toward and 
over said crossing "while the said crossing gates were up, as an 


invitation to the public t¥ crcss over the crossing, and with- 





out Berane lowered the said gates as an indication and warning 
that af barr eas approaching." The fourth count, in addition to 
setting forth the maintenance of said crossing gates, alleges 
that appellant had installed a crossing bell or gong to give 
warning to the public when a train was approaching; that on the 
day in question anyellant negligently drove the said train ata 
high and excessive rate of speed over said crossing, without 
having lowered said gates or without having caused said cross- 
ing bell to be rung, etc. Hach of said counts alleges due care 
on the part of the driver of appellee's truck, * plea of the 
general issue was filed, and a trial was had, resulting in «a 
verdict and judgment in favor of appellee as above set fcrth, 

While numerous errors were assigned on the record, the 
only error relied on and argued in appellant's brief are: First, 
that appellee's mriver was guilty of contributory negligence. 
Second, that the verdiut and judgment are against the manifest 
weight of the evidence, Third, that the court erred in its rule 
ings on the evidence. 

The driver of appellee's truck was accompanied by one 
George Bergdorff, a young man of about seventeen years cf age. 
Both the driver and Bergdorff testified that as they approached 
said crossing, they looked to the right and could see ag far as 
the Merchants Bridge, being something over 2100 feet, and that 
they saw no train epproaching at that time; that they then looked 
to the left, and back again to the right, when they saw the train 
in question. They further testified that at that time it was 
within about fifty feet ef them, and was running from twenty-five 
to thirty miles per hour; that it was impossible to atop the truck, 
and that the engine was speeded up in an effort to clear said track, 
when the rear end of the body of the truck was struck as above 


stated, In addition to this testimuny, the driver of the truck tes 
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tified that when he first looked to the right, he slowed up the - 
truck . Both of said witnesses, together with other witnesses who 
saw the accident, testified that the gates were not lowered, and « 
that they heard no bell rung or whistle blown on said engine. One 
of the witnesses on the part of appelle. testified that when the 
train was stopped, the bell was ringing. se eee witnesses 
stated that he was in a Ford coupe; that his engine was making 
considerable noise, and that a whistle might have been blown 

or & bell rung without his hearing it. 

On the ether hand, the witnesses on the part of ap- 
pellant testified to the effect that said train at the time it 
cressed Breadway was running from ten to fifteen miles per hour. 
/11L of the witnesses but one who testified as to the speed of said 
train as it crossed Broadway, testified that it was running fron 
about twelve to fifteen miles per hour; the one witness testifie d 
it was running from ten tv twelve miles per hour. However, it is 
practically conceded by counsel for appellant that the evidence 
is to the effect that at the time said engine crossed Broadwey, 
it was running in excess of ten miles per hour, The engineer and 
fireman, and the man who operated said gates, all testified that 
the regular crossing whistles were blown and the bell was rung on 
said engine, and the towerman testified that the crossing gong was 
sounded. The conductcr on the train testified that he gave nv ate 
tention to the signals, and the brakeman did not testify in ref- 
erance thereto. There is no contention on the part of counsel for 
appellant that the crossing gates were lowered, 

E.E.Shively, the fireman on the engine in question, 
testified that said engine was running about twelve miles per 
hour at the time in question, However, a referance to his testi- 
mony wiould indicate that he was mistaken in referance thereto, 


his testimony weing as fellows: "I watched the truck approach the 
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crossing. It was running about ten miles an hour, and continued 

to do so until it went on the crossing....The truck was about 125 
feet from the crossing when I first saw it come eut from behind 

the car barn. ‘‘e were then about 600 or 700 feet from the crosse 
ing ..i was watching the truck. There are some little shacks 
after you pass the car barn, close to the barn, and between it and 
the track, which obstruct your view to seme extent, “e had run 
from the distance of 600 to 700 feet north of the crossing to 
within 50 feet of the crosséng while the truck ran from behind the 
car barn te the point opposite the gates." According to his testi- 
mony, said engine traveled between 600 and 700 feet while the truck 
traveled 125 feet, going at the rate of ten miles an nour, If he 
was correct as to the speed ef the truck and as to the distance the 
engine traveled while the truck traveled 125 feet, this would in- 
dicate that appellant's train must have been going between forty 
and fifty miles an hour at said time. The watchman also testified 
on behalf ef appellant that the truck as it approached the crossing 
was running about ten miles an hour, The evidence on the part of 
appellee's witnesses is to the effect that the truck was running 
frem six to ten miles per hour as it approached said crossing. 

The clear preponderance of the evidenve is to the effect 
that said train was running at a speed greatly in excess of the 
speed designated in sxid ordinance, The driver of said truck had 
a right te assume that appellant would not violate the ordinance 
of said city by operating its trains thrOugh the same and over 
said crossing at a speed in excess of ten miles per hour, and this 
fact is to be taken into consideration in determining whether or 
not the driver of said truck, just prior to and at the time of the 
accident, was in the exercise of due care for his ovnm safety and 
for the safety of snid truck. C.& A.R.Co. ve Redmon, I7I lll. 347; 


G. & A.RsCo. Ve. Bland, 175 Ill, 183; Dukeman v. 0.0.0, & StL... Co. 
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Soo LOtet OC Gk its Cee Vie “right, 20 Till App. eL8;2 Carlin 
ve. Grand Trunk Ry.Co.,150 Ill. App. I2l; Hawes v. Hines,2I9 Iil. 
App. 524-529; Crawford v. C& i. Re Co. , 226 Ill. App. 138. 

Ordinarily, the question of contributory negligence is 
@ question of fact for the jury, to ve determined from the evi- 
dence, facts and circumstances appearing on the trial. Dukeman v, 
CeCe Tcisticls ReGen nicor Ub. LOA Chi, Gity, Ro Co. ve Nelson. 255 
ree 4005 Osborn ve City of Mt; Vernon, 197 Til. App. 367; Crawford 
Wa Gece 5 Rey Cog, 226 Tl. “pp. 138-140. 

By statisning a flagman at a crossing and making it his 
duty te display proper signals of warning whenever an engine or 
train is approaching, the public has a right to rely upon the 
absence of signals of warning and presume that tne tracks are 
hear aCe MorcrGibe rs He COs Ve Wilson, E55 121011555) CO. St..be& 
Poets COs ve Hutehison, £20 Tll. 587; Crawford v. C & A, R, Co. 
226 Ill, App. 138-142, 

In the case ef C. St.L. & P.R. Co. v. Hutchison, supra, 
the court at page 592 in discussing this. question says: "fe are 
aware of expressions by this court when passing upon the law and 
fact, and of like expressions by other courts of the highest 
respectability, that the failure of one approaching a railroad 
erossing to vause and look for the aiproach of trains, was such 
negligence as would, in the case then under consideration, pre- 
clude a recovery. But we are not prepared to say, as a matter of 
lew,,that a person approaching a railroad crossing, where there 
is nething apparent to warn of danger, and at which he knows a 
flagman is stationed, whose knewn duty it is t@ warn all persons 
of danger frem running trains, is required to look elsewhere than 
te the flagman. The flagman's duty is to know of the approach ef 
trains, and to give timely warning to all persons attempting to 


eross the railrOad track, and the public hive a right to rely 
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upon a reasenable performance 2f that duty. 

"It is the settled doctrine of this court, that to quae 
orize a recovery for injuries resulting from the negligence of a 
defendant, it is only necessary that the plaintiff should have ob- 
served ordinary care fer his personal safety, and to prevent the 
injury. (Illinois Central Railroad Oo, v. Shultz, 64 Tee ie 
Illinois Central Railroad Co. v. Godfrey, 7I id. 507; Calumet Tron 
and Steel Co. v. Martin, II5 id. 359; Chicago and Eastern Illineie 

O'Conner, II9id. 
Railroad Co, v. ~'.ctin,..JT6<id. 586.) It may be, that in the par- 
ticular case A reasonably prudent and careful man would more than 
ebserve the absence of the ordinary signal by the flagman;: but if 
so, the facts and circumstances should be submitted te the jury, 
to be considered by them in determining whether the party had, 
under all the circumstances, exercised ordinary care and caution 
te prevent injury." 

The law further is that the operation of a train ata 
high rate ef speed within the!.corporate limits of a populous city 
is negligence, regardless of an ordinance limiting the rate of 
speed.  C.0.C. St. L. R. Go. ve. Baddely, 150 Ill. 426, 

The evidence in this case is te the effect that Broad~ 
way was one ef the busiest thoroughfares in said city, and that 
the point where the accident occured was one of the busiest on 
thatvstreet, so that this case is peculiarly applicable to the 
facts disclosed by this record. We therefore hold, in view of all 
the evidence, facts and circumstances appearing on the trial, 
that the jury were warranted in finding that the driver of said 
truck, just prior to and at the time of the injury, was in the 

xercise of due care for his own safety and for the safety of 
said truck. 

It is next contendes that the verdict of the jury is 


against the manifest weight of the evidence, “hat we have already 


a ee 


























F 4 A , : 
- fee ee 
: , : : . 
franc 
Alen 
A : 
- MS > 
a3 
c : , 
‘ + 
of . nee Re 
¢ rs . ss 
ee 6 
fs - - > 
Lag 3 eS . a 
. we 
ae 
, aS, 8 ae 
zis ct ae eed 
Deo pits : 
Gers 2 : 
7 me ai eee - 
Rider 
ca . oi Ey 
Pd ‘ < . SS . ~ 
; 
: ‘ 
P > 
2 . a C8, 
e ’ 
; Se eae: 
fa ake Se : a 
’ 4 
q 
; eke a < 
sight 
ane aye 
rr 
ee) . 
7 + . TY ae ey 
; : Pipi. d as 
155 : : 
i ya oe 
a at i Ae 
E tau =a Cees 
eae a Ga Rep ear ee 





said, and the authorities we have cited, are sufficient to dis- 
pose of this assignment ef error, The evidence in the record fully 
warranted the jury in finding the verdict they did, and we are 

not disposed to disturb the same as being against the manifest 
weight of the evidence, 

Lastly, it is contended that the court erred in refusing 
to permit the station agent of appellant at Venice to testify 
that appellee, some hour or se after the accident in question, 
stated "that it looked to him like a piece of carelessness on the 
part of the driver." Appellee was not present at the time of the 
accident, and the fact that it was only the expression of an opin- 
ion on his part would seem to selve the question and show that the 
ruling ef the court in refusing to admit aaid testimony, was coreect, 
This holding, we think, is supnotted by the supreme court in C. & N, 
We Re Go. Ve Boone County, 44 Ell, 240; Chi. City R. Co. v. Lowita. 
218 Ill. 24-30, 

No instructions were tendered or given on the part of 
appellee, Fifteen instructions were given on behalf of appellant. 
which fully stated the law applicable to the case, and were as 
favorable to appellant as the law would warrant. There being no 
contention that the verdict was excessive, we are of the opinion 
and held that there is no reversible error in the record, and 


that the judgment of the trial court should be affirmed. 


JUDGMENT AFFIRMED, 


Not to be reported, 
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OCTOBER TERM , Ae De. 1924. 


J.A.BAUER, ) 2 
Appellea. 
Appeal from the Circuit Court 
vs ) of 
) Clinton County. 
CHICAGO, BURLINGTONG 
QUINCY RAIS ROAD COMPANY. 
Ap>ellant. ) 


OPINION BY BOGGS, J. 


An action on the case was instituted by ap yellee 
in the Circuit Court of Clinton County to recover damages 
for injuries susteined by him as the results of a collis- 
ion between his automobile and a srain belonging to ap- 
pellant, 

The declaration originally consisted of four 
counts. The first cunt charged seneral negligence in 
the operation of the train. The second count charged fail- 
ure to give the statutory signals. The third count alleged 
a violation of the speed ordinance of the city of Breese, 
limiting the speed of trains to ten miles per hour.e The 
fourth count charged the negligent overation of appellant's 
train at a high and dangerous. rate of speed without giving 
any signals or warnings. Before the cause was submitted to 
the jury,the first count was withdravn,leaving the second, 
third and fourth counts. A plea of the general issue was 
filed by appellant,together with a svecial plea denying the 


ownership and comtrol of the instrum@ntality clleged to have 
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caused the injury. A trial was hed,resulting in a judgment 
_in favor of appellee for ten thousand dollars. To reverse 
said judgment,this avveal is vrosecuted. 

The accident in question occured on July 9th, 
1923,in the city of Breese,at the crossing of Cherry 
Street over the tracks of the Baltimore & Ohio Railread 
Company. Cherry Street runs north and south,and crosses the 
Be& O. tracks,consisting of a main and a passing track,prac~ 
tically at right angles. The side or passing track is south 
Of the main track,and just south ef and adjacent to the 
right ef way of the B. & O. Railroad is an east and west 
Street,known as South Broadway. 

On the morning in question,appellee in company 
with his son,Erwin Bauer,who was then about seventeen years 
of age,was driving an automobile. They passed over the 
intersection of Seuth Broadwzy and Cherry Street,and contin- 
ued north on Cherry Street up to said railroad tracks,and 
as they were attempting to cross over the main track,the 
automebile in whch they were riding was struck by an oast 
bound train of appellant. Appellee's son,who was driving 
said automobile,was killed,and appellee was seriously and 
permanently injured,his loft arm,some eight or ten ribs, 
and certain of the vertsbrae,were fractured,and his chest 
was crushed and injured. 

It is first contended by counsel fer appellant 
for a reversal of said jugment,that the court erred in deny~ 
ing the motion made by appellant at the close of appellee's 
evidence,and again at the close of all the evidence,to ex- 
clude the evidence and to direct a verdict in its favor. 

All that is necessary for us to determine on this 
assignment of error is as to whether,taking the testimony 


of appellee's witnesses as true,tegether with the inferences 
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reasonably to be drawn therervrom,it fairly tends to prove 
appellee's cause of action. If it does,the court did not 
err in refusing to direct a verdict in favor of appellant. 
Blair v. I. C. Re. Co., 243 Ill. 224-229; Moon v. A. EB. & 
C. R. Co., 246 Ill 56-58. 

Without going into a detailed consideration of 
the testimeany of appellee's witnesses,it is only necessary 
to say that it tends to show that on the day in question a 
switch engine with some three of four cars attached thereto, 
was en the side or passing track, beginning same seventy 
feet west of Cherry Street. There was also seme evidence 
tending to show that there were other cars on said passing 
track,ceming down near to Cherry Street. Apnollee testified 
that just bef0re driving on to the passing track,the suto- 
mobile was stepped,and that he looked both east and west 
along said track,and that he saw no train approaching. His 
view to the east,it is conceded,was unobstructed. He furth- 
er testified that he directed his son to proceed,and that 
he again loeked in each direction sleng said track,and that 
shortly after the car was started he stood un in the car 
and saw the smokestack of appellant's approaching engine, ex- 
tending above certain cars on the passing track;that he ex- 
claimed to his son,"For Heaven's sake,stop the car,"and that 
immediately the automobile was struck by said engine. There 
wes also testimony tending to prove that the statutory sig- 
nals were not given,which would be competent evidence to be 
considered on the question of the due care of appellee at 
the time in question. This being the state of the record, 
the court did not err in refusing to direct a verdict. 

It is next contended b appellant that the court 
errea in admitting in evidence the ordinance ef the city ef 


Breesé@,above referred t9,on the gr4und that under the con- 
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ditions exsisting in said city and at said crossing,it was 
unreasonable. This objection was not made when the ordinance 
was Offered on the trial of the cause,and appellant /Aietee 
fore not in a very good situation to urge it here for the 
first time. However the Supreme Court in Soucie v. Payne , 
299 Ill. 552, in discussing a similar question at page 557, 
Bays: 

"It has been frequently decided by this 7 court 
that cities and villages have the right to limit the speed 
of passenger trains by ordinance to ten miles per hour in 
accordance with the provisions of the statute of this state, 
and that such a right is a well recognized police power of 
such municipality. In the case of C. & A. R. Co., v.City of 
Carlinville, 200 Ill. 314,this court held that before a court 
can hold such an ordinance invalid,the want of the necessity 
for the same for the public safety must be clearly made to 
appear." 

The showing of a want of necessity was not made to 
appear in the record in this case. The court did net err 
in admitting said erdinance in evidence. 

It is next contended by appellant that there is no 
evidence in the record fairly tending to sustain the ceunt 
based on the alleged failure of appellant to give the stat- 
utory signals. 

Some five or six witnesses on behalf of spvellee 
testified that at the time in question they heard no noises 
from the train. One or two of them testified that they fail- 
ed to hear any bell rung or whistle blown. On the ether hand, 
as gFost a number of witnesses testified on behalf of appellant 
that the statutory signals were given at the tinue in quest- 
ion. It is the contention of appellant,however,that the testi- 


mony on the part Of appellant's witnesses in this connect~ 
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ion was positive testimony,while the testimony on the part 
of appellee's witnesses was negative. While this,in effect, 
is true,at the same time it was for the jury to give such 
weight and credit to the testimony of the several witnesses 
as in their jugment and experience the same was entitled to 
under the facts and circumstances proved on the trial. This 
being true,we are not prepared to hold that the court err- 
ead in refusing to direct a verdict as to said count. 

It is next contended by appellant that the speed 
of appellant's train was not the proximate cause of the 
injury. It is conceded by appellant that its train wae ex- 
ceeding the speed limit fixed by said ordinance. Practical- 
ly all of the witnesses who testified in reference to the 
speed of the train testified that it was going from thirty- 
five to forty miles an hour as it passed over the crossing 
in question. Counsel for appellant , however, contend that 
centributory negligence on the part of Apa arisenon tHe 
fact that the B.& O. Railroad switching crew allowed said 
engine and the three or four cars attached thereto,to stand 
on said side or passing track at & peéint which caused the 
view of appellee to be obstructed at the time of the acci- 
dent,or both,constituted the proximate cause Of the injury. 
Counsel for appellant argue at some length that the real or 
proximate cause of said injury,umfer the authorities,was 
the negligence of the B. & 0. Railroad,and that appell- 
ant railroad was not responsible therefor. 

The law is that if an injury results from the neg- 
ligent. act of another,it is no defense that the negligence 
of a third persdén,or an inevitable accident,or some inani- 
mate thing,also contributed to the cause of the injury,if 
the negligence charged against the wrongdoer was an effec~ 


ient cause and witheut which the injury weuld not heve 
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occured. City of Joliet v. Teldt, 144 Ill. 403: Miller Ve 
Kelly Coal Co., 239 I11. 626; Brunnworth v. Kerens Coal Co., 
260 Ill. 202-210. The rule laid down by the Supreme Court in 
the foregoing cases clearly establishes may pera sought 

to be made in this connection by appellant is not well taken, 
as the evidence clearly tends to show that the speed of 
appellant's train was at least an efficient cause of the 
injury. The law further is that it is for the jury te 

say on conflicting testimony as to what constitues the 
proximate cause of an injury. C. & E. I. Re R. Co., v 
Mochell, 193 I11. 208;Armour v. Golkowska , 202 Ill. 144; 
Waschow v. Kelly Coal Covey 245 I11..516. 

We have already discussed the question of contri- 
butory negligence on the part of appellee,and have held that 
it was a question for the jury. 

It is. next contended by appellant that the court 
erred in giving the three instructions given on part of 
appellee,and in refusing to give the refused instructions 
offered by appellant. 

As to the first and second of appellee's given in- 
structions,it is contended that the court erred in assuming 
that the train in question was the train of appellant comp- 
any. The evidence,both on the part of appellee and on the 
part of appellant's witnesses,so clearly proved the owner- 
ship of said train in appellant company that the court was 
warranted in assuming such ownership in giving said instruct- 
ions. There was no evidence to the contrary. 

The objection most strenuowBly urged against all 
three ef the instructions given on behalf of appellee is 
that the court did not limit the jury in detirmining the 
amount of appellee's damages,if any,to the negligence cherg- 


éd in the declaration. 
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The court did not err in giving these instructions,for the 

reason urged. Illinois Terminal R.Co., v.Thompson,210 I1l. 

226 = 239; Bonato v. Peabody Coal Co.,246 111.422,and cases 
there cited. Brunnworth v. Kerens Coal Co., 260 Ill. 202 = 

219. In the latter case the court says: 

“It is further insisted by plainsiff in error that 
two of the instructions given on behalf eridefenvant in error 
were misleading,in that they failed to tell the jury what the 
pecuniery loss to the defendsnt rested upon,and did not limit 
it to the .allegations of the declaration. The instructions 
in quostion on this point were substantially the same os in- 
a&tructions which have been heretofore sustained by this court." 
And in Illinois Terminal R.Co. v. Thompson,supra,the court at 
pege 239 says: 

"Tf the instruction had permitted the jury to allow 
such damages as they believed the appellee was entitled to 
without referencs to the siaount of damages which appellee had 
sustained,and without reiying woon the evidence to determine the 
amount of the damages,it vould have been incorrect". 

ther objections were urged to these instructions, 
but we do not deem them of sufficient importance to discuss 
them in this opinion. There was no error in the giving of the 
three instructions given on behalf of appellee. 

Thirteen instructions were given on behalf of appel~ 
lant. An examination of these instructions discloses that the 
court fully instructed the jury touching appellant's theory 
of the case,so far as the same was properly disclosed by the 
record. Several of the instructions offered on behalf of 
appellant which were refused by the court were in abstract 


form and for that reason the court did 
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not err in refusing to give the same. The other instructi- 
ions offered by appellant and which the court refused,so 
far as the same stated correct principals of law,were 
covered by the given instructions. The court did not err 
in its rulings on the instructions. 

It is next contended by appellant that the court 
erred in refusing to grant a new trial on account of language 
used by eQunsel for eppellee in his argument to the jury, 
the language objected to being"put yourselves in Dr.Bauer's 
place." Objection was made to this statement by counsel 
for appellant,and the seourt sustained the objection end 
directed the jury to disregard the statement. This being 
the state of the record,the court did not err in refusing 
to grant a new trial on account of said remark,esnecially 
in view of the fact that no somplaint is made by appellant 
as to the amount of the verdict. 

It is next contended by appellent that the court 
erred in refusing to grant a new trial on account of the 
fact that during a recess.a stereonticon instrument wes 
brought into court by one of the physicians,and its use in 
examining or reading X-ray vlates was demonstrated to the 
court reporter Uvnon objection being made by counsel for 
appellant to the instrument being brought into court or 
being used,the jury were excluded,and the court held that 
in view of the fact that the doctor or operator of the X- 
ray machine had already read the X-ray photographs to the 
jury, , that there was no occasion for using the instrument, 
the same was removed from the courtroom. So far as the record 
discloses,nothing of a preju-dicial character occured in 
connection with said instrument,such as to werrant the grant- 
ing of a new trial, So far us the record discluses,the jury 


did not see said instrument Operated,Or even if they rad, 
8 
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there is nothing to show that any prejudice resulted to 
appellant therefrom. 
Finding no reversible error in the record,the 


judgment of the trial court will be affirmed. 


JUDGMENT APFIRMED. 


Not to be reported. 
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